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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 

 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 
and “As Passed”); 

 the accompanying documents published with the “As Introduced” print of the Bill 
(and any revised versions published at later Stages); 

 every Marshalled List of amendments from Stages 2 and 3; 

 every Groupings list from Stages 2 and 3; 

 the lead Committee’s “Stage 1 report” (which itself includes reports of other 
committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 

 the Official Report of Stage 2 committee consideration; 

 the Minutes (or relevant extracts) of relevant Committee meetings and of the 
Parliament for Stages 1 and 3. 

 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 

 Stage 1: the Bill is first referred to a relevant committee, which produces a report 
informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 32A, 33 and 35 
of the Scotland Act 1998.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website (www.parliament.scot). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The oral and written evidence received by the Justice Committee at Stage 1 was 
originally published on the web only. That material, along with extracts of the minutes 
of the relevant meetings of the Committee, is included in this volume after the Stage 
1 Report.  
 
The report at Stage 1 by the Delegated Powers and Law Reform Committee on the 
delegated powers provisions in the Bill is also included in this volume. That 
Committee agreed its report without debate. No extracts from the minutes or the 
Official Report of the relevant meeting of the Committee are, therefore, included in 
this volume.   
 
The Finance Committee invited written evidence but did not produce a report on the 
Financial Memorandum at Stage 1. The evidence received is included in this volume. 
 



  

 

The Delegated Powers and Law Reform Committee considered the delegated 
powers in the Bill after Stage 2, and agreed its report without debate. No extracts 
from the minutes or the Official Report of the relevant meeting of the Committee are, 
therefore, included in this volume.  
 





SP Bill 81 Session 4 (2015) 

 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
[AS INTRODUCED] 

  

 

 

 

 

 

CONTENTS 
 
Section 
 

PART 1 

ABUSIVE BEHAVIOUR 

Abusive behaviour towards partner or ex-partner 

1 Aggravation of offence where abuse of partner or ex-partner 

 
Disclosure of an intimate photograph or film 

2 Disclosing, or threatening to disclose, an intimate photograph or film 

3 Interpretation of section 2 

4 Section 2: special provision in relation to providers of information society services 

 

Non-harassment orders 

5 Making of non-harassment orders in criminal cases 

 

PART 2 

SEXUAL HARM 

CHAPTER 1 

JURY DIRECTIONS RELATING TO SEXUAL OFFENCES 

6 Jury directions relating to sexual offences 

 

CHAPTER 2 

SEXUAL ACTS ELSEWHERE IN THE UNITED KINGDOM 

7 Incitement to commit certain sexual acts elsewhere in the United Kingdom 

8 Commission of certain sexual offences elsewhere in the United Kingdom 

 

CHAPTER 3 

SEXUAL HARM PREVENTION ORDERS 

Meaning of sexual harm 

9 Meaning of sexual harm 

 

Circumstances where sexual harm prevention order may be made 

10 Making of order on dealing with person for offence 

11 Making of order against qualifying offender on application to sheriff 

12 Qualifying offender: conviction etc. in Scotland 

1



ii Abusive Behaviour and Sexual Harm (Scotland) Bill 

 

13 Qualifying offender: conviction etc. elsewhere in United Kingdom 

14 Qualifying offender: conviction etc. outside United Kingdom 

 

What order does 

15 Content and duration of order 

16 Prohibitions on foreign travel 

 
Interaction with notification requirements 

17 Application of notification requirements where order made 

18 Cessation of order: relevant sexual offenders 

 

Variation, renewal and discharge 

19 Variation, renewal and discharge 

 
Interim orders 

20 Interim orders 

 
Appeals 

21 Appeals 

 
Requirement to serve order 

22 Requirement for clerk of court to serve order 

 

Enforcement 

23 Offence of breaching order 

 
Interpretation 

24 Interpretation of Chapter 

 

CHAPTER 4 

SEXUAL RISK ORDERS 

Meaning of harm 

25 Meaning of harm 

 

Making of order 

26 Making of order 

 
What order does 

27 Content and duration of order 

28 Prohibitions on foreign travel 

 
Variation, renewal and discharge 

29 Variation, renewal and discharge 

 
Interim orders 

30 Interim orders 

 
Appeals 

31 Appeals 

2



Abusive Behaviour and Sexual Harm (Scotland) Bill 

 

iii 

 
Enforcement 

32 Offence of breaching order 

33 Application of notification requirements on breach of order 

 

Interpretation 

34 Interpretation of Chapter 

 

CHAPTER 5 

EQUIVALENT ORDERS ELSEWHERE IN UK 

35 Breach of orders equivalent to orders in Chapters 3 and 4: offence 

36 Breach of certain equivalent orders: application of notification requirements 

 

CHAPTER 6 

PREVIOUS ORDERS 

37 Repeals of provisions as to previous orders 

38 Saving and transitional provision 

 

PART 3 

GENERAL 

39 Interpretation 

40 Ancillary provision 

41 Minor and consequential modifications 

42 Crown application 

43 Commencement 

44 Short title 

 

__________ 

 

 Schedule 1 —Section 2: Special provision in relation to providers of information society services 

 Schedule 2 —Minor and consequential modifications 

  

3



4



Abusive Behaviour and Sexual Harm (Scotland) Bill 1 

Part 1—Abusive behaviour 

 

SP Bill 81 Session 4 (2015) 

 

ACCOMPANYING DOCUMENTS 

Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 81-EN.  A Policy Memorandum is printed separately as SP Bill 81-PM. 

 

 

 

 

 

Abusive Behaviour and Sexual Harm 

(Scotland) Bill 

[AS INTRODUCED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about abusive behaviour; and to make 

provision about sexual harm including provision about directions to be given to juries in sexual 

offence cases and provision about orders to prevent future sexual harm. 

 

 

PART 1 

ABUSIVE BEHAVIOUR 5 

Abusive behaviour towards partner or ex-partner 

1 Aggravation of offence where abuse of partner or ex-partner 

(1) This subsection applies where it is— 

(a) libelled in an indictment or specified in a complaint that an offence is aggravated 

by involving abuse of the partner or ex-partner of the person committing it, and 10 

(b) proved that the offence is so aggravated. 

(2) An offence is aggravated as described in subsection (1)(a) if in committing the 

offence— 

(a) the person intends to cause the partner or ex-partner to suffer physical or 

psychological harm, or 15 

(b) in the case only of an offence committed against the partner or ex-partner, the 

person is reckless as to causing the partner or ex-partner to suffer physical or 

psychological harm.  

(3) It is immaterial for the purposes of subsection (2) that the offence does not in fact cause 

the partner or ex-partner physical or psychological harm. 20 

(4) Evidence from a single source is sufficient to prove that an offence is aggravated as 

described in subsection (1)(a). 

(5) Where subsection (1) applies, the court must— 

(a) state on conviction that the offence is aggravated as described in subsection (1)(a), 

(b) record the conviction in a way that shows that the offence is so aggravated, 25 

5
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(c) take the aggravation into account in determining the appropriate sentence, and 

(d) state— 

(i) where the sentence imposed in respect of the offence is different from that 

which the court would have imposed if the offence were not so aggravated, 

the extent of and the reasons for that difference, or 5 

(ii) otherwise, the reasons for there being no such difference. 

(6) For the purposes of this section, a person is a partner of another person if they are— 

(a) spouses or civil partners of each other,  

(b) living together as if spouses or civil partners of each other, or 

(c) in an intimate personal relationship with each other, 10 

and the references to a person’s ex-partner are to be construed accordingly. 

(7) In this section— 

―cause‖ includes contribute to causing (and ―causing‖ is to be construed 

accordingly), 

―psychological harm‖ includes fear, alarm or distress. 15 

 
Disclosure of an intimate photograph or film 

2 Disclosing, or threatening to disclose, an intimate photograph or film 

(1) A person (―A‖) commits an offence if— 

(a) A discloses, or threatens to disclose, a photograph or film which shows, or 

appears to show, another person (―B‖) in an intimate situation, 20 

(b) by doing so, A intends to cause B fear, alarm or distress or A is reckless as to 

whether B will be caused fear, alarm or distress, and 

(c) the photograph or film has not previously been disclosed to the public at large, or 

any section of the public, by B or with B’s consent.   

(2) For the purposes of this section, a photograph or film is disclosed if it, or any data or 25 

other thing which is capable of being converted into it, is given, shown or made 

available to a person other than B. 

(3) In proceedings for an offence under subsection (1), A has a defence if any of the 

following facts is established— 

(a) B consented to the photograph or film being disclosed,  30 

(b) A reasonably believed that B consented to the photograph or film being disclosed, 

(c) A reasonably believed that disclosure of the photograph or film was necessary for 

the purposes of the prevention, detection, investigation or prosecution of crime, or  

(d) A reasonably believed that disclosure of the photograph or film was in the public 

interest.  35 

(4) For the purposes of subsection (3), consent to the photograph or film being disclosed 

may be— 

(a) consent which is specific to the particular disclosure or (as the case may be) the 

particular threatened disclosure, or 
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(b) consent to disclosure generally where that consent covers the particular disclosure 

or (as the case may be) the particular threatened disclosure.     

(5) In proceedings for an offence under subsection (1), A has a defence if the following 

matter is established— 

(a) B was in the intimate situation shown in the photograph or film, and 5 

(b) when B was in the intimate situation— 

(i) B was in a place to which members of the public had access (whether or 

not on payment of a fee), and 

(ii) members of the public were present. 

(6) For the purposes of subsection (3), a fact is established, and for the purposes of 10 

subsection (5), a matter is established, if— 

(a) sufficient evidence is adduced to raise an issue as to whether that is the case, and 

(b) the prosecution does not prove beyond reasonable doubt that it is not the case. 

(7) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 15 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

 

3 Interpretation of section 2 

(1) For the purposes of section 2, a person is in an ―intimate situation‖ if— 20 

(a) the person is engaging or participating in, or present during, an act which— 

(i) a reasonable person would consider to be a sexual act, and 

(ii) is not of a kind ordinarily done in public, or  

(b) the person’s genitals, buttocks or breasts are exposed or covered only with 

underwear. 25 

(2) In section 2— 

―film‖ means a moving image in any form, whether or not the image has been 

altered in any way, that was originally captured by making a recording, on any 

medium, from which a moving image may be produced, and includes a copy of 

the image, 30 

―photograph‖ means a still image in any form, whether or not the image has been 

altered in any way, that was originally captured by photography, and includes a 

copy of the image. 

 

4 Section 2: special provision in relation to providers of information society services 

Schedule 1 makes special provision in connection with the operation of section 2 in 35 

relation to persons providing information society services (as defined in paragraph 4(1) 

of that schedule). 
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Non-harassment orders 

5 Making of non-harassment orders in criminal cases 

(1) Section 234A of the 1995 Act is amended as follows. 

(2) For subsection (1), substitute— 

―(1) This section applies where a person is— 5 

(a) convicted of an offence involving misconduct towards another person 

(―the victim‖), 

(b) acquitted of such an offence by reason of the special defence set out in 

section 51A, or 

(c) found by a court to be unfit for trial under section 53F in respect of such 10 

an offence and the court determines that the person has done the act or 

made the omission constituting the offence. 

(1A) The prosecutor may apply to the court to make (instead of or in addition to 

dealing with the person in any other way) a non-harassment order against the 

person. 15 

(1B) A non-harassment order is an order requiring the person to refrain, for such 

period (including an indeterminate period) as may be specified in the order, 

from such conduct in relation to the victim as may be specified in the order.‖. 

(3) In subsection (2), for ―(1)‖ substitute ―(1A)‖. 

(4) In subsection (2A)(a)— 20 

(a) in sub-paragraph (i), for ―offender‖ substitute ―person against whom the order is 

sought‖, 

(b) in sub-paragraph (ii), for ―offender‖ substitute ―person against whom the order is 

sought‖. 

(5) After subsection (2B), insert— 25 

―(2BA)The court may, for the purpose of subsection (2) above, have regard to any 

information given to it for that purpose by the prosecutor about any other 

offence involving misconduct towards the victim— 

(a) in respect of which the person against whom the order is sought was 

acquitted by reason of the special defence set out in section 51A, or 30 

(b) in respect of which the person against whom the order is sought was 

found by a court to be unfit for trial under section 53F and the court 

determined that the person had done the act or made the omission 

constituting the offence.‖. 

(6) In subsection (2C), for ―offender‖ substitute ―person against whom the order is sought‖. 35 

(7) For subsection (3), substitute— 

―(3) A non-harassment order made by a criminal court may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the order were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 40 

above, as if the person had been convicted of the offence concerned and 

the order were a sentence passed on the person for the offence. 

8
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(3A) A variation or revocation of a non-harassment order made under subsection (6) 

below may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the variation or revocation were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 5 

above, as if the person had been convicted of the offence concerned and 

the variation or revocation were a sentence passed on the person for the 

offence.‖. 

 

PART 2 

SEXUAL HARM 10 

CHAPTER 1 

JURY DIRECTIONS RELATING TO SEXUAL OFFENCES 

6 Jury directions relating to sexual offences 

In the 1995 Act, after section 288D insert— 

―Jury directions relating to sexual offences 15 

288DA Jury direction relating to lack of communication about offence  

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the person against whom the 

offence is alleged to have been committed— 

(i) did not tell, or delayed in telling, anyone, or a particular person, 20 

about the offence, or 

(ii) did not report, or delayed in reporting, the offence to any 

investigating agency, or a particular investigating agency, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 

drawing attention to, evidence of that nature. 25 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed may not tell others about it or report it to an investigating 

agency, or may delay in doing either of those things, and 

(b) this does not, therefore, necessarily indicate that an allegation is false.  30 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 

(4) For the purposes of this section— 35 

 ―investigating agency‖ means— 

(a) a police force maintained for the area where the offence is alleged 

to have been committed, 

9
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(b) any other person who has functions (to any extent) of investigating 

crime in the area where the offence is alleged to have been 

committed, 

 ―sexual offence‖ has the same meaning as in section 210A, except that it 

does not include— 5 

(a) an offence under section 170 of the Customs and Excise 

Management Act 1979, or 

(b) an offence under section 52A of the Civic Government (Scotland) 

Act 1982. 

 

288DB Jury direction relating to absence of physical resistance or physical force 10 

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without physical resistance on the part of the person against whom the 

offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 15 

drawing attention to, evidence of that nature. 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed might not physically resist the sexual activity, and 

(b) an absence of physical resistance does not, therefore, necessarily indicate 20 

that an allegation is false. 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 25 

(4) Subsection (5) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without the accused using physical force to overcome the will of the 

person against whom the offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 30 

drawing attention to, evidence of that nature. 

(5) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person may, in committing a sexual 

offence, not need to use physical force to overcome the will of the person 

against whom the offence is committed, and 35 

(b) an absence of physical force does not, therefore, necessarily indicate that 

an allegation is false. 

(6) Subsection (5) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (5) would otherwise apply to be 40 

material to the question of whether the alleged offence is proved. 

10
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(7) For the purposes of this section— 

 ―sexual activity‖ means the sexual activity which is the subject of the 

alleged sexual offence, 

 ―sexual offence‖ means— 

(a) rape (whether at common law or under section 1(1) of the Sexual 5 

Offences (Scotland) Act 2009), 

(b) indecent assault, 

(c) sodomy, 

(d) clandestine injury to women, 

(e) an offence under section 2 of the Sexual Offences (Scotland) Act 10 

2009 (sexual assault by penetration), 

(f) an offence under section 3 of that Act (sexual assault), 

(g) an offence under section 4 of that Act (sexual coercion).‖. 

 

CHAPTER 2 

SEXUAL ACTS ELSEWHERE IN THE UNITED KINGDOM 15 

7 Incitement to commit certain sexual acts elsewhere in the United Kingdom 

(1) Section 54 of the 2009 Act is amended as follows. 

(2) In subsection (1), for ―the United Kingdom‖ substitute ―Scotland‖. 

(3) For subsection (2), substitute— 

―(2) However— 20 

(a) a person who is not a habitual resident of Scotland commits an offence 

by virtue of subsection (1) in respect of relevant conduct intended to 

occur elsewhere in the United Kingdom only if, and 

(b) a person who is not a UK national commits an offence by virtue of 

subsection (1) in respect of relevant conduct intended to occur outside 25 

the United Kingdom only if, 

 the condition in subsection (2A) is met. 

(2A) That condition is that the relevant conduct would also involve the commission 

of an offence under the law in force in the country where the whole or any part 

of it was intended to take place.‖. 30 

(4) In subsection (3), for ―(2)‖ substitute ―(2A)‖. 

(5) In subsection (4), for ―(2)‖ substitute ―(2A)‖. 

(6) In subsection (8), after the definition of ―listed offence‖ insert— 

――habitual resident of Scotland‖ means an individual who was at the time 

the act mentioned in subsection (1) took place, or who has subsequently 35 

become, habitually resident in Scotland,‖. 

(7) The title becomes ―Incitement to commit certain sexual acts outside Scotland‖. 
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8 Commission of certain sexual offences elsewhere in the United Kingdom 

After section 54 of the 2009 Act, insert— 

―54A Offences committed outside Scotland 

(1) If a person does an act elsewhere in the United Kingdom which would, if it had 

been done in Scotland, constitute a listed offence then the person commits that 5 

offence. 

(2) However, a person who is not a habitual resident of Scotland commits an 

offence by virtue of subsection (1) only if the act would also constitute an 

offence under the law in force in the country where it took place. 

(3) For the purposes of subsection (2), an act punishable under the law in force in 10 

the country is an offence under that law however it is described in that law. 

(4) The condition specified in subsection (2) is to be taken to be satisfied unless, 

not later than such time as may be prescribed by Act of Adjournal, the accused 

serves on the prosecutor a notice— 

(a) stating that, on the facts as alleged with respect to the act in question, the 15 

condition is not in the accused’s opinion satisfied, 

(b) setting out the grounds for the accused’s opinion, and 

(c) requiring the prosecutor to prove that the condition is satisfied. 

(5) But the court, if it thinks fit, may permit the accused to require the prosecutor 

to prove that the condition is satisfied without the prior service of a notice 20 

under that subsection. 

(6) In proceedings on indictment, the question whether the condition is satisfied is 

to be determined by the judge alone. 

(7) A person may be prosecuted, tried and punished for any offence to which this 

section applies— 25 

(a) in any sheriff court district in Scotland in which the person is 

apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 

 as if the offence had been committed in that district; and the offence is, for all 

purposes incidental to or consequential on trial or punishment, to be deemed to 30 

have been committed in that district. 

(8) In this section— 

 ―habitual resident of Scotland‖ means an individual who was at the time 

the act mentioned in subsection (1) took place, or who has subsequently 

become, habitually resident in Scotland, 35 

 ―listed offence‖ means an offence listed in Part 2 of schedule 4, 

 ―sheriff court district‖ is to be construed in accordance with section 

307(1) of the Criminal Procedure (Scotland) Act 1995. 
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54B Offence committed by virtue of section 54A(1): limitations on prosecution 

(1) This section applies in relation to a listed offence committed by a person by 

virtue of section 54A(1) where the act constituting the listed offence also 

constitutes an offence under the law in force in the country where it took place 

(a ―local offence‖). 5 

(2) For the purposes of subsection (1), an act punishable under the law in force in 

the country is an offence under that law however it is described in that law. 

(3) Prosecution in respect of the listed offence— 

(a) is not competent if the person has been, or is being, prosecuted in respect 

of the local offence, in the country where the act took place, and 10 

(b) is competent only if— 

(i) before the prosecution is initiated, the prosecutor has consulted the 

relevant director of public prosecutions, and 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence. 15 

(4) For the purposes of subsection (3)(b)(i), the relevant director of public 

prosecutions is— 

(a) in the case of an act which took place in England and Wales, the  

Director of Public Prosecutions (that is, the head of the Crown 

Prosecution Service), 20 

(b) in the case of an act which took place in Northern Ireland, the Director of 

Public Prosecutions for Northern Ireland. 

(5) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 

4.‖. 

 

CHAPTER 3 25 

SEXUAL HARM PREVENTION ORDERS 

Meaning of sexual harm 

9 Meaning of sexual harm 

In this Chapter, ―sexual harm‖, from a person, means physical or psychological harm 

caused— 30 

(a) by the person committing one or more of the offences listed in schedule 3 of the 

2003 Act, or 

(b) (in the context of harm outside the United Kingdom) by the person doing, outside 

the United Kingdom, anything which would constitute an offence listed in 

schedule 3 of the 2003 Act if done in the United Kingdom. 35 

 
Circumstances where sexual harm prevention order may be made 

10 Making of order on dealing with person for offence 

(1) This section applies where a person is— 
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(a) convicted of an offence listed in schedule 3 of the 2003 Act, 

(b) acquitted of an offence listed in schedule 3 of the 2003 Act by reason of the 

special defence set out in section 51A of the 1995 Act, or 

(c) found by a court, in respect of an offence listed in schedule 3 of the 2003 Act, to 

be unfit for trial under section 53F of the 1995 Act and the court determines that 5 

the person has done the act constituting the offence. 

(2) The court dealing with the person may (in addition to dealing with the person in any 

other way) make a sexual harm prevention order against the person. 

(3) A court may make a sexual harm prevention order under this section— 

(a) at its own instance, or 10 

(b) on the motion of the prosecutor. 

(4) A court may make a sexual harm prevention order only if it is satisfied that it is 

necessary to do so, for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person, or 15 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person outside the United Kingdom. 

 

11 Making of order against qualifying offender on application to sheriff 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual harm 

prevention order against a person. 20 

(2) An appropriate sheriff may make a sexual harm prevention order against a person only if 

satisfied that— 

(a) the person is a qualifying offender, and 

(b) the person’s behaviour since the appropriate date makes it necessary to make such 

an order, for the purpose of— 25 

(i) protecting the public, or any particular members of the public, from sexual 

harm from the person, or 

(ii) protecting children or vulnerable adults generally, or any particular 

children or vulnerable adults, from sexual harm from the person outside the 

United Kingdom. 30 

(3) In this section— 

―appropriate date‖, in relation to a qualifying offender, means the date or, as the 

case may be, the first date on which the person was convicted, cautioned or the 

subject of a finding as mentioned in sections 12, 13 and 14, 

―appropriate sheriff‖ means— 35 

(a) a sheriff in whose sheriffdom the person resides, 

(b) a sheriff in whose sheriffdom the person is believed by the chief constable 

to be, 

(c) a sheriff to whose sheriffdom the person is believed by the chief constable 

to be intending to come, or 40 
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(d) a sheriff whose sheriffdom includes any place where it is alleged that the 

person acted in a way giving reasonable cause to believe that it is necessary 

for a sexual harm prevention order to be made, 

―qualifying offender‖ means a person to whom section 12, 13 or 14 applies. 

 

12 Qualifying offender: conviction etc. in Scotland 5 

(1) This section applies to a person if the person has, whether before or after this Chapter 

comes into force— 

(a) been convicted of an offence listed in paragraphs 36 to 60 of schedule 3 of the 

2003 Act, or 

(b) been the subject, in respect of such an offence, of any of the following— 10 

(i) acquittal by reason of the special defence set out in section 51A of the 1995 

Act, 

(ii) acquittal by reason of insanity, 

(iii) a finding by a court of being unfit for trial under section 53F of the 1995 

Act and the court determining that the person has done the act constituting 15 

the offence, 

(iv) a finding by a court that the person is under a disability and did the act 

charged. 

(2) This section also applies to a person if— 

(a) before 1 May 2004, the person was in Scotland— 20 

(i) convicted of an offence other than an offence listed in paragraphs 36 to 59 

of schedule 3 of the 2003 Act, 

(ii) found not guilty of such an offence by reason of insanity, or 

(iii) found by a court, in respect of such an offence, to be under a disability and 

to have done the act charged, and 25 

(b) the sheriff who is considering the application for the sexual harm prevention order 

is satisfied that there was a significant sexual aspect to the person’s behaviour in 

committing the offence. 

 

13 Qualifying offender: conviction etc. elsewhere in United Kingdom 

This section applies to a person if the person has, whether before or after this Chapter 30 

comes into force, in England and Wales or Northern Ireland— 

(a) been convicted of an offence listed in schedule 3 or schedule 5 of the 2003 Act, 

(b) been found not guilty of such an offence by reason of insanity, 

(c) been found by a court, in respect of such an offence, to be under a disability and to 

have done the act charged in respect of the offence, or 35 

(d) been cautioned in respect of such an offence following an admission of it. 
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14 Qualifying offender: conviction etc. outside United Kingdom 

(1) This section applies to a person if, whether before or after this Chapter comes into force, 

under the law in force in a country outside the United Kingdom— 

(a) the person has been convicted of an equivalent offence (whether or not the person 

has been punished for it), 5 

(b) a court exercising jurisdiction under that law has made in respect of an equivalent 

offence a finding equivalent to a finding that the person is not guilty by reason of 

insanity, 

(c) such a court has made in respect of an equivalent offence a finding equivalent to a 

finding that, in respect of the offence, the person is under a disability and has done 10 

the act constituting the offence, or 

(d) the person has been cautioned, or received another type of warning equivalent to a 

caution in England and Wales or Northern Ireland, in respect of an equivalent 

offence following an admission of it. 

(2) In subsection (1), ―equivalent offence‖ means an act which, at the time it was done— 15 

(a) constituted an offence under the law in force in the country concerned, and 

(b) would have constituted an offence listed in schedule 3 (other than at paragraph 60) 

or schedule 5 of the 2003 Act if it had been done in any part of the United 

Kingdom. 

(3) For the purposes of subsection (2), an act punishable under the law in force in a country 20 

outside the United Kingdom constitutes an offence under that law however it is 

described in that law. 

(4) In relation to an application under section 11 where subsection (1) is alleged to apply, 

subsection (2)(b) is to be taken to be satisfied unless— 

(a) not later than rules of court may provide, the person against whom the order is 25 

sought (―the respondent‖) serves on the chief constable a notice— 

(i) stating that, on the facts as alleged with respect to the act concerned, it is 

not in the respondent’s opinion satisfied, 

(ii) setting out the respondent’s grounds for that opinion, and 

(iii) requiring the chief constable to prove that it is satisfied, or 30 

(b) the court permits the respondent to require the chief constable to prove that 

subsection (2)(b) is satisfied without service of such a notice. 

 

What order does 

15 Content and duration of order 

(1) A sexual harm prevention order is an order prohibiting the person against whom it is 35 

made from doing, or requiring the person to do, a thing or things described in the order. 

(2) A prohibition or requirement contained in a sexual harm prevention order applies 

throughout the United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement contained in a sexual harm prevention order has effect for 

a fixed period, specified in the order, of not less than 5 years. 40 
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(4) Different periods may be provided for different prohibitions or requirements. 

(5) Subsection (3) is subject, in the case of a prohibition on foreign travel, to subsection (1) 

of section 16. 

(6) The prohibitions and requirements which may be imposed in a sexual harm prevention 

order are those necessary for the purpose of— 5 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person against whom the order is made, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person against whom the order is 

made outside the United Kingdom. 10 

(7) Where a court makes a sexual harm prevention order in relation to a person already 

subject to such an order (whether made by that court or another), the earlier order ceases 

to have effect. 

(8) A sexual harm prevention order ceases to have effect, if it has not already done so, when 

all of the prohibitions or requirements contained in it have ceased to have effect. 15 

 

16 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual harm prevention order must be for 

a fixed period of not more than 5 years. 

(2) A ―prohibition on foreign travel‖ means— 

(a) a prohibition on travelling to any country outside the United Kingdom named or 20 

described in the order, 

(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 

(c) a prohibition on travelling to any country outside the United Kingdom. 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 25 

a further period (of no more than 5 years each time) under section 19. 

(4) A sexual harm prevention order that contains a prohibition within subsection (2)(c) must 

require the person who is subject to the order to surrender all of the person’s passports at 

a police station specified in the order— 

(a) on or before the date when the prohibition takes effect, or 30 

(b) within a period specified in the order. 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 

(b) a passport issued by or on behalf of the authorities of another country, 

(c) a passport issued by or on behalf of an international organisation, 35 

(d) a document that can be used (in some or all circumstances) instead of a passport. 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual harm 

prevention order containing such a prohibition (unless the person is subject to an 

equivalent prohibition under another order). 40 
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(7) Subsection (6) does not apply in relation to— 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 

(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 5 

 
Interaction with notification requirements 

17 Application of notification requirements where order made 

(1) This section applies to a person against whom a sexual harm prevention order is made. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 10 

(b) would (apart from this subsection and sections 88F and 88G of the 2003 Act) 

cease to be subject to the notification requirements of Part 2 of the 2003 Act while 

the order has effect, 

the person remains subject to the notification requirements. 

(3) Where the person was not a relevant offender immediately before this section applied to 15 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the order ceases to have effect, and 

(b) that Part of that Act applies to the person subject to the modification set out in 20 

subsection (4). 

(4) The ―relevant date‖ is the date of service of the order. 

(5) In this section, ―relevant offender‖ has the meaning given by section 80(2) of the 2003 

Act. 

 

18 Cessation of order: relevant sexual offenders 25 

(1) This section applies where— 

(a) a sexual harm prevention order is in effect in relation to a relevant sexual 

offender, and 

(b) by virtue of section 88F or 88G of the 2003 Act, the relevant sexual offender 

ceases to be subject to the notification requirements of Part 2 of the 2003 Act. 30 

(2) The sexual harm prevention order ceases to have effect. 

(3) For the purposes of this section, a person is a ―relevant sexual offender‖ if the person 

falls within section 88A(1)(a) or (b) of the 2003 Act. 

 

Variation, renewal and discharge 

19 Variation, renewal and discharge 35 

(1) On the application of a person mentioned in subsection (2), the appropriate court may 

make an order varying, renewing or discharging a sexual harm prevention order. 
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(2) The persons are— 

(a) the person against whom the order has effect (―the subject‖), 

(b) the chief constable, 

(c) in the case only of an order made under section 10, the prosecutor. 

(3) In subsection (1), the ―appropriate court‖ means— 5 

(a) where the order was made under section 10 by the High Court of Justiciary, that 

court, 

(b) where the order was made under section 10 in the sheriff court— 

(i) a sheriff exercising criminal jurisdiction in the sheriffdom in which the 

subject resides, or 10 

(ii) if the subject does not reside in a sheriffdom, any sheriff exercising 

criminal jurisdiction in the sheriffdom of the sheriff who made the order, 

(c) where the order was made under section 11, an appropriate sheriff. 

(4) In subsection (3)(c), an ―appropriate sheriff‖ means— 

(a) the sheriff who made the order, 15 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 

(d) where the application is made by the chief constable— 

(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 

to be, or 20 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 

(5) A sexual harm prevention order may be renewed, or varied so as to impose an additional 

prohibition or requirement on the subject, only if it is necessary to do so for the purpose 

of— 25 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the subject outside the United Kingdom, 

and any renewed or varied order may contain only such prohibitions and requirements 30 

as are necessary for one or other of these purposes. 

(6) A sexual harm prevention order may be discharged, or varied so as to remove a 

prohibition or requirement, only if the order or, as the case may be, prohibition or 

requirement, is no longer necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 35 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the subject outside the United Kingdom. 

19



16 Abusive Behaviour and Sexual Harm (Scotland) Bill 

Part 2—Sexual harm 

Chapter 3—Sexual harm prevention orders 

 

(7) Before determining an application under this section, a sheriff must give an opportunity 

to make representations to the subject and the chief constable and, in the case of an 

order made under section 10, the prosecutor. 

 

Interim orders 

20 Interim orders 5 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual harm prevention order against a person in respect of whom the chief constable is 

applying for an order under section 11. 

(2) An interim sexual harm prevention order may be made if the sheriff considers it just to 

do so. 10 

(3) An interim sexual harm prevention order is an order prohibiting the person against 

whom it is made from doing, or requiring that person to do, a thing or things described 

in the order. 

(4) A prohibition or requirement contained in an interim sexual harm prevention order 

applies throughout the United Kingdom (unless expressly confined to particular 15 

localities). 

(5) A prohibition or requirement contained in an interim sexual harm prevention order has 

effect for a fixed period, specified in the order. 

(6) Different periods may be provided for different prohibitions or requirements. 

(7) An application for an interim sexual harm prevention order— 20 

(a) may be made in the application for an order under section 11 to which it relates, or 

(b) if the application for that order has been made, by separate application. 

(8) Section 17 applies to a person against whom an interim sexual harm prevention order is 

made as it applies to a person against whom a sexual harm prevention order is made. 

(9) An interim sexual harm prevention order ceases to have effect, if it has not already done 25 

so, when either of the following events occurs— 

(a) the related application for an order under section 11 is determined, or 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 

(10) On the application of a person mentioned in subsection (11), an appropriate sheriff may 

vary, renew or discharge an interim sexual harm prevention order. 30 

(11) Those persons are— 

(a) the person against whom the interim sexual harm prevention order has effect, 

(b) the chief constable. 

(12) In this section, an ―appropriate sheriff‖ means— 

(a) the sheriff to whom the related application for an order under section 11 is made, 35 

or 

(b) another sheriff of the same sheriffdom. 
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Appeals 

21 Appeals 

(1) An order made under section 10, and any order granting or refusing a variation, renewal 

or discharge of such an order may be appealed against as if the order were a sentence. 

(2) On such an appeal, the court hearing the appeal may suspend the order appealed against 5 

pending the disposal of the appeal. 

(3) A decision of a sheriff mentioned in subsection (4) may be appealed against as if it were 

a decision constituting final judgment in civil proceedings within the meaning of the 

2014 Act. 

(4) A decision to— 10 

(a) make, or refuse to make, an order under section 11 or 20, 

(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections. 

 
Requirement to serve order 

22 Requirement for clerk of court to serve order 15 

(1) Where a court makes, varies or renews a sexual harm prevention order or an interim 

sexual harm prevention order, the clerk of the court must serve a copy of the order as 

made, varied or renewed (as the case may be) on the person against whom the order has 

effect. 

(2) Where a court discharges a sexual harm prevention order or an interim sexual harm 20 

prevention order, the clerk of the court must serve a copy of the order effecting the 

discharge on the person against whom the order had effect. 

(3) In this section, ―court‖ includes ―sheriff‖. 

 
Enforcement 

23 Offence of breaching order 25 

(1) A person commits an offence if, without reasonable excuse, the person— 

(a) does something which the person is prohibited from doing, or 

(b) fails to do something which the person is required to do, 

by a sexual harm prevention order or an interim sexual harm prevention order. 

(2) A person who commits an offence under subsection (1) is liable— 30 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 35 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 
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(i) dismissing the person with an admonition, or 

(ii) discharging the person absolutely. 

(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 5 

(b) in such sheriff court district as the Lord Advocate may determine, 

as if the offence had been committed in that district (and the offence is, for all purposes 

incidental to or consequential on the trial or punishment, to be deemed to have been 

committed in that district). 

 

Interpretation 10 

24 Interpretation of Chapter 

(1) In this Chapter— 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 

through physical or mental disability or illness, through old age, or otherwise, 15 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 

―child‖ means a person under 18, 

―interim sexual harm prevention order‖ means an order made under section 20, 

―prohibition on foreign travel‖ has the meaning given by section 16(2), 

―the public‖ means the public in the United Kingdom, 20 

―sexual harm prevention order‖ means an order made under section 10 or 11. 

(2) Subsection (3) applies for the purposes of sections 10 to 14. 

(3) In construing any reference to an offence listed in schedule 3 of the 2003 Act, any 

condition subject to which an offence is so listed that relates— 

(a) to the way in which a person is dealt with in respect of the offence or a relevant 25 

finding (within the meaning of section 132(9) of the 2003 Act) in relation to the 

offence, or 

(b) to the age of any person, 

is to be disregarded. 

 

CHAPTER 4 30 

SEXUAL RISK ORDERS 

Meaning of harm 

25 Meaning of harm 

In this Chapter, ―harm‖, from a person, means physical or psychological harm caused by 

the person doing an act of a sexual nature. 35 
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Making of order 

26 Making of order 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual risk 

order against a person (―the respondent‖). 

(2) An appropriate sheriff may make a sexual risk order only if satisfied that the respondent 5 

has (whether before or after this Chapter comes into force) done an act of a sexual 

nature as a result of which it is necessary to make such an order for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 

(b) protecting children or vulnerable adults generally, or any particular children or 10 

vulnerable adults, from harm from the respondent outside the United Kingdom. 

(3) In this section, an ―appropriate sheriff‖ means— 

(a) a sheriff in whose sheriffdom the respondent resides, 

(b) a sheriff in whose sheriffdom the respondent is believed by the chief constable to 

be, 15 

(c) a sheriff to whose sheriffdom the respondent is believed by the chief constable to 

be intending to come, or 

(d) a sheriff whose sheriffdom includes any place where it is alleged that the 

respondent did an act of a sexual nature giving rise to reasonable cause to believe 

that it is necessary for a sexual risk order to be made. 20 

 

What order does 

27 Content and duration of order 

(1) A sexual risk order is an order prohibiting the person against whom it is made from 

doing, or requiring the person to do, a thing or things described in the order. 

(2) A prohibition or requirement contained in a sexual risk order applies throughout the 25 

United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement in a sexual risk order has effect for a fixed period, 

specified in the order, of not less than 2 years. 

(4) Different periods may be provided for different prohibitions or requirements. 

(5) The prohibitions and requirements which may be imposed in a sexual risk order are 30 

those necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the respondent outside the United Kingdom. 35 

(6) Where a sheriff makes a sexual risk order in relation to a person already subject to such 

an order (whether made by that sheriff or another), the earlier order ceases to have 

effect. 

(7) A sexual risk order ceases to have effect, if it has not already done so, when all of the 

prohibitions or requirements in it have ceased to have effect. 40 
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28 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual risk order must not be for a period 

of more than 5 years. 

(2) A ―prohibition on foreign travel‖ means— 

(a) a prohibition on travelling to any country outside the United Kingdom named or 5 

described in the order, 

(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 

(c) a prohibition on travelling to any country outside the United Kingdom. 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 10 

a further period (of no more than 5 years each time) under section 29. 

(4) A sexual risk order that contains a prohibition within subsection (2)(c) must require the 

person who is subject to the order to surrender all of the person’s passports at a police 

station specified in the order— 

(a) on or before the date when the prohibition takes effect, or 15 

(b) within a period specified in the order. 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 

(b) a passport issued by or on behalf of the authorities of another country, 

(c) a passport issued by or on behalf of an international organisation, 20 

(d) a document that can be used (in some or all circumstances) instead of a passport. 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual risk order 

containing such a prohibition (unless the person is subject to an equivalent prohibition 

under another order). 25 

(7) Subsection (6) does not apply in relation to— 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 

(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 30 

 
Variation, renewal and discharge 

29 Variation, renewal and discharge 

(1) On the application of a person mentioned in subsection (2), an appropriate sheriff may 

make an order varying, renewing or discharging a sexual risk order. 

(2) The persons are— 35 

(a) the person against whom the order has effect (―the subject‖), 

(b) the chief constable. 
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(3) In subsection (1), an ―appropriate sheriff‖ means— 

(a) the sheriff who made the sexual risk order, 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 

(d) where the application is made by the chief constable— 5 

(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 

to be, or 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 

(4) A sexual risk order may be renewed, or varied so as to impose an additional prohibition 10 

or requirement on the subject, only if it is necessary to do so for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the subject outside the United Kingdom, 15 

and any renewed or varied order may contain only such prohibitions and requirements 

as are necessary for one or other of these purposes. 

(5) A sexual risk order may be discharged, or varied so as to remove a prohibition or 

requirement, only if the order or, as the case may be, prohibition or requirement, is no 

longer necessary for the purpose of— 20 

(a) protecting the public, or any particular members of the public, from harm from the 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the subject outside the United Kingdom.  

(6) Before determining an application under this section, a sheriff must give an opportunity 25 

to make representations to the subject and the chief constable. 

 
Interim orders 

30 Interim orders 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual risk order against a person in respect of whom the chief constable is applying for 30 

an order under section 26. 

(2) An interim sexual risk order may be made if the sheriff considers it just to do so. 

(3) An interim sexual risk order is an order prohibiting the person against whom it is made 

from doing, or requiring that person to do, a thing or things described in the order.  

(4) A prohibition or requirement contained in an interim sexual risk order applies 35 

throughout the United Kingdom (unless expressly confined to particular localities). 

(5) A prohibition or requirement contained in an interim sexual risk order has effect for a 

fixed period, specified in the order. 

(6) Different periods may be provided for different prohibitions or requirements. 
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(7) An application for an interim sexual risk order— 

(a) may be made in the application for an order under section 26 to which it relates, or 

(b) if the application for that order has been made, by separate application. 

(8) An interim sexual risk order ceases to have effect, if it has not already done so, when 

either of the following events occurs— 5 

(a) the related application for an order under section 26 is determined, or 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 

(9) On the application of a person mentioned in subsection (10), an appropriate sheriff may 

vary, renew or discharge an interim sexual risk order. 

(10) Those persons are— 10 

(a) the person against whom the interim sexual risk order has effect,  

(b) the chief constable. 

(11) In this section, an ―appropriate sheriff‖ means— 

(a) the sheriff to whom the related application for an order under section 26 is made, 

or 15 

(b) another sheriff of the same sheriffdom. 

 
Appeals 

31 Appeals 

(1) A decision of a sheriff mentioned in subsection (2) may be appealed against as if it were 

a decision constituting final judgment in civil proceedings within the meaning of the 20 

2014 Act. 

(2) A decision to— 

(a) make, or refuse to make, an order under section 26 or 30, 

(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections.  25 

 
Enforcement 

32 Offence of breaching order 

(1) A person commits an offence if, without reasonable excuse, the person— 

(a) does something which the person is prohibited from doing, or 

(b) fails to do something which the person is required to do, 30 

by a sexual risk order or an interim sexual risk order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 35 

a fine (or both). 
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(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 5 

(ii) discharging the person absolutely. 

(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 10 

as if the offence had been committed in that district (and the offence is, for all purposes 

incidental to or consequential on the trial or punishment, to be deemed to have been 

committed in that district). 

 

33 Application of notification requirements on breach of order 

(1) This section applies to a person who— 15 

(a) is convicted of an offence under section 32, 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 

1995 Act and the court determines that the person has done the act constituting the 20 

offence. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 25 

the person remains subject to those notification requirements. 

(3) Where the person was not a relevant offender immediately before this section applied to 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 30 

the person and remains so subject until the relevant order ceases to have effect, 

and 

(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (4). 

(4) The ―relevant date‖ is the date on which this section first applies to the person. 35 

(5) In this section— 

―relevant offender‖ has the meaning given by section 80(2) of the 2003 Act, 

―relevant order‖ means— 
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(a) where the conviction, finding or acquittal by virtue of which this section 

applies to the person is in respect of a breach of a sexual risk order, that 

order, 

(b) where the conviction, finding or acquittal by virtue of which this section 

applies to the person is in respect of an interim sexual risk order— 5 

(i) any sexual risk order made on the hearing of the application to which 

the interim order relates, or 

(ii) if no such order is made, the interim order. 

 

Interpretation 

34 Interpretation of Chapter 10 

In this Chapter–– 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 

through mental or physical disability or illness, through old age, or otherwise, 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 15 

―child‖ means a person under 18, 

―interim sexual risk order‖ means an order made under section 30, 

―prohibition on foreign travel‖ has the meaning given by section 28(2), 

―the public‖ means the public in the United Kingdom, 

―sexual risk order‖ means an order made under section 26. 20 

 

CHAPTER 5 

EQUIVALENT ORDERS ELSEWHERE IN UK 

35 Breach of orders equivalent to orders in Chapters 3 and 4: offence 

(1) A person commits an offence if, without reasonable excuse, the person does something 

which the person is prohibited from doing by— 25 

(a) an equivalent England and Wales order, or 

(b) an equivalent Northern Ireland order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 30 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 35 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 
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(ii) discharging the person absolutely. 

(4) For the purposes of this section, prohibitions imposed by an equivalent England and 

Wales order or an equivalent Northern Ireland order apply, unless expressly confined to 

particular localities, to every part of the United Kingdom. 

(5) In this section— 5 

―equivalent England and Wales order‖ means— 

(a) a sexual harm prevention order made under section 103A of the 2003 Act, 

(b) an interim sexual harm prevention order made under section 103F of the 

2003 Act, 

(c) a sexual risk order made under section 122A of the 2003 Act, 10 

(d) an interim sexual risk order made under section 122E of the 2003 Act, 

―equivalent Northern Ireland order‖ means— 

(a) a sexual offences prevention order made under section 104 of the 2003 Act, 

(b) an interim sexual offences prevention order made under section 109 of the 

2003 Act, 15 

(c) a foreign travel order made under section 114 of the 2003 Act, 

(d) a risk of sexual harm order made under section 123 of the 2003 Act, 

(e) an interim risk of sexual harm order made under section 126 of the 2003 

Act. 

 

36 Breach of certain equivalent orders: application of notification requirements 20 

(1) This section applies to a person who— 

(a) is convicted of an offence under section 35 in respect of a breach of an order 

under section 122A, 122E, 123 or 126 of the 2003 Act, 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 25 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 

1995 Act and the court determines that the person has done the act constituting the 

offence. 

(2) This section also applies to a person who— 

(a) is convicted of an offence under section 122H or 128 of the 2003 Act, 30 

(b) is found not guilty of such an offence by reason of insanity, 

(c) is found, in respect of such an offence, to be under a disability and to have done 

the act charged in respect of the offence, or 

(d) is cautioned in respect of such an offence following an admission of it. 

(3) Where the person— 35 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 
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the person remains subject to those notification requirements. 

(4) Where the person was not a relevant offender immediately before this section applied to 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 5 

the person and remains so subject until the relevant order ceases to have effect, 

and 

(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (5). 

(5) The ―relevant date‖ is the date on which this section first applies to the person. 10 

(6) In this section, ―relevant order‖ means— 

(a) where the conviction, finding, acquittal or caution by virtue of which this section 

applies to the person is in respect of a breach of an order under section 122A or 

123 of the 2003 Act, that order, 

(b) where the conviction, finding, acquittal or caution by virtue of which this section 15 

applies to the person is in respect of an order under section 122E or 126 of the 

2003 Act— 

(i) any order under section 122A or 123 of the 2003 Act made on the hearing 

of the application to which the order under section 122E or 126 of the 2003 

Act relates, or 20 

(ii) if no such order is made, the order under section 122E or 126 of the 2003 

Act. 

 

CHAPTER 6 

PREVIOUS ORDERS 

37 Repeals of provisions as to previous orders 25 

(1) The following provisions of the 2003 Act (which make provision as to sexual offences 

prevention orders and foreign travel orders) are repealed— 

(a) sections 104 to 109, 

(b) sections 110 to 117, 

(c) section 117B, 30 

(d) section 118, 

(e) sections 120 to 122. 

(2) Sections 2 to 8 of the 2005 Act (which make provision as to risk of sexual harm orders) 

are repealed. 

 

38 Saving and transitional provision 35 

(1) In this section— 

―existing order‖ means— 
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(a) a sexual offences prevention order under section 104 or 105 of the 2003 

Act, 

(b) a foreign travel order under section 114 of the 2003 Act, 

(c) a risk of sexual harm order under section 2 of the 2005 Act, 

―new order‖ means— 5 

(a) a sexual harm prevention order, 

(b) a sexual risk order, 

―old order‖ means an order made under section 20 of the Crime and Disorder Act 

1998. 

(2) The repeals made by section 37 do not apply in relation to— 10 

(a) an application for an existing order made before this section comes into force, 

(b) an existing order applied for before then (and whether made before or after then), 

(c) anything done in connection with such an application or order. 

(3) But— 

(a) as from when this section comes into force, there may be no variation of an 15 

existing order that extends the period of the order or any of its provisions, 

(b) as from the end of the period of 5 years beginning with when this section comes 

into force, the relevant sections of this Act apply, with any necessary 

modifications, in relation to any existing order that is still in force as if the 

provisions of the order were provisions of a new order. 20 

(4) The ―relevant sections of this Act‖ means— 

(a) in the case of a sexual offences prevention order, sections 18, 19 and 23, 

(b) in the case of a foreign travel order, sections 19 and 23, 

(c) in the case of a risk of sexual harm order, sections 29 and 32. 

(5) Sections 19 and 23 apply to an old order as they apply to a sexual harm prevention 25 

order. 

(6) In this section— 

―sexual harm prevention order‖ means an order made under section 10 or 11, 

―sexual risk order‖ means an order made under section 26. 

 

PART 3 30 

GENERAL 

39 Interpretation 

In this Act— 

―the 1995 Act‖ means the Criminal Procedure (Scotland) Act 1995, 

―the 2003 Act‖ means the Sexual Offences Act 2003, 35 

―the 2005 Act‖ means the Protection of Children and Prevention of Sexual 

Offences (Scotland) Act 2005, 
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―the 2009 Act‖ means the Sexual Offences (Scotland) Act 2009, 

―the 2014 Act‖ means the Courts Reform (Scotland) Act 2014. 

 

40 Ancillary provision 

(1) The Scottish Ministers may by regulations make any incidental, supplementary, 

consequential, transitional, transitory or saving provision they consider appropriate for 5 

the purposes of, in connection with, or for giving full effect to, this Act. 

(2) Regulations under subsection (1) may— 

(a) modify any enactment (including this Act), 

(b) make different provision for different purposes. 

(3) Regulations under subsection (1)— 10 

(a) are subject to the affirmative procedure if they add to, replace or omit any part of 

the text of this or any other Act, 

(b) otherwise, are subject to the negative procedure. 

 

41 Minor and consequential modifications 

Schedule 2 makes minor and consequential modifications of other enactments. 15 

 

42 Crown application 

(1) No contravention by the Crown of any provision of, or made under, this Act makes the 

Crown criminally liable.  

(2) But the Court of Session may, on the application of the Scottish Ministers or any public 

body or office-holder having responsibility for enforcing the provision, declare unlawful 20 

any act or omission which constitutes such a contravention.  

(3) Despite subsection (1), any provision of, or made under, this Act applies to persons in 

the public service of the Crown as it applies to other persons. 

 

43 Commencement 

(1) Sections 40, 42 and 44, and this section, come into force on the day after Royal Assent. 25 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) appoint different days for different purposes, 

(b) include transitional, transitory or saving provision. 30 

 

44 Short title 

The short title of this Act is the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016.
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SCHEDULE 1 

(introduced by section 4) 

SECTION 2: SPECIAL PROVISION IN RELATION TO PROVIDERS OF INFORMATION SOCIETY SERVICES 

 
Exceptions for mere conduits 

1 (1) A service provider is not capable of being guilty of an offence under section 2 in respect 5 

of anything done in the course of providing so much of an information society service as 

consists in— 

(a) the provision of access to a communication network, or 

(b) the transmission in a communication network of information provided by a 

recipient of the service, 10 

if the transmission condition is satisfied. 

(2) The transmission condition is satisfied if the service provider does not— 

(a) initiate the transmission, 

(b) select the recipient of the transmission, or 

(c) select or modify the information contained in the transmission. 15 

(3) For the purposes of sub-paragraph (1)— 

(a) the provision of access to a communication network, and 

(b) the transmission of information in a communication network, 

includes the automatic, intermediate and transient storage of the information transmitted 

as far as the storage is solely for the purpose of carrying out the transmission in the 20 

network. 

(4) Sub-paragraph (3) does not apply if the information is stored for longer than is 

reasonably necessary for the transmission. 

 
Exception for caching 

2 (1) This paragraph applies where an information society service consists in the transmission 25 

in a communication network of information provided by a recipient of the service. 

(2) The service provider is not guilty of an offence under section 2 in respect of the 

automatic, intermediate and temporary storage of information so provided, if— 

(a) the storage of the information is solely for the purpose of making more efficient 

the onward transmission of the information to other recipients of the service at 30 

their request, and 

(b) the condition in sub-paragraph (3) is satisfied. 

(3) The condition is that the service provider— 

(a) does not modify the information, 

(b) complies with any conditions attached to having access to the information, and 35 

(c) where sub-paragraph (4) applies, expeditiously removes the information or 

disables access to it. 

(4) This sub-paragraph applies if the service provider obtains actual knowledge that— 
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(a) the information at the initial source of transmission has been removed from the 

network, 

(b) access to it has been disabled, or 

(c) a court or administrative authority has ordered the removal from the network of, 

or the disablement of access to, the information. 5 

 
Exception for hosting 

3 (1) A service provider is not guilty of an offence under section 2 in respect of anything done 

in the course of providing so much of an information society service as consists of the 

storage of information provided by a recipient of the service, if sub-paragraph (2) or (3) 

is satisfied. 10 

(2) This sub-paragraph is satisfied if the service provider had no actual knowledge when the 

information was provided that— 

(a) it consisted of or included a photograph or film showing, or appearing to show, a 

person in an intimate situation, 

(b) it was provided without the consent of a person who is shown, or appears to be 15 

shown, in such a situation in the photograph or film, or 

(c) the photograph or film was provided with the intention to cause fear, alarm or 

distress to that person or in providing it, the recipient of the service was reckless 

as to whether the person would be caused fear, alarm or distress. 

(3) This sub-paragraph is satisfied if, on obtaining such knowledge, the service provider 20 

expeditiously removed the information or disabled access to it. 

(4) Sub-paragraph (1) does not apply if the recipient of the service is acting under the 

authority or control of the service provider. 

 
Interpretation 

4 (1) In this schedule— 25 

―person in an intimate situation‖, ―photograph‖ and ―film‖ have the same 

meanings as in section 2, 

―information society services‖— 

(a) has the meaning given in Article 2(a) of the E-Commerce Directive (which 

refers to Article 1(2) of Directive 98/34/EC of the European Parliament and 30 

of the Council of 22 June 1998 laying down a procedure for the provision 

of information in the field of technical standards and regulations), and 

(b) is summarised in recital 17 of the E-Commerce Directive as covering ―any 

service normally provided for remuneration, at a distance, by means of 

electronic equipment for the processing (including digital compression) and 35 

storage of data, and at the individual request of a recipient of a service‖, 

―recipient‖, in relation to a service, means a person who, for professional ends or 

otherwise, uses an information society service, in particular for the purposes of 

seeking information or making it accessible, 

―service provider‖ means a person providing an information society service. 40 
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(2) In sub-paragraph (1), ―the E-Commerce Directive‖ means Directive 2000/31/EC of the 

European Parliament and of the Council of 8 June 2000 on certain legal aspects of 

information society services, in particular electronic commerce, in the Internal Market 

(Directive on electronic commerce). 

 

SCHEDULE 2 5 

(introduced by section 41) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

Criminal Procedure (Scotland) Act 1995 

1 (1) The 1995 Act is amended as follows. 

(2) In section 19AA(1)— 10 

(a) in paragraph (b), for ―section 2 of the Protection of Children and Prevention of 

Sexual Offences (Scotland) Act 2005 (asp 9) (a risk of sexual harm order)‖ 

substitute ―section 26 of the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016‖, 

(b) in paragraph (c), for ―section 2 of that Act of 2005‖ substitute ―section 26 of that 15 

Act of 2016‖. 

(3) In section 19AB— 

(a) in subsection (4), for ―risk of sexual harm orders‖ substitute ―sexual risk orders‖, 

(b) in subsection (5)— 

(i) for ―risk of sexual harm order‖ substitute ―sexual risk order‖, 20 

(ii) for the words from ―under‖ to the end substitute ―of a court considering an 

appeal against the making of a sexual risk order suspending the effect of 

the order pending the determination of the appeal‖, 

(c) in subsection (7)— 

(i) omit the definitions of ―risk of sexual harm order‖ and ―the 2005 Act‖, 25 

(ii) insert, immediately before the definition of ―the 2003 Act‖, the following 

definition— 

――sexual risk order‖ means an order under section 26 of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, and also includes an 

order under section 122A or 123 of the 2003 Act;‖, 30 

(d) the title becomes ―Section 19AA: supplementary provision in sexual risk order 

cases‖. 

 
Sexual Offences Act 2003 

2 (1) The 2003 Act is amended as follows. 

(2) In section 88— 35 

(a) in subsection (1), for ―Subsections (2) to (4)‖ substitute ―Subsections (2) and 

(2A)‖, 

(b) subsections (4) and (5) are repealed. 
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(3) In section 89, after subsection (1) insert— 

―(1A) In the Table— 

(a) the reference to a sexual harm prevention order includes an order made 

under section 10 or 11 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 5 

(b) the reference to an interim sexual harm prevention order includes an 

order made under section 20 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016.‖. 

 
Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 

3 Subsections (1) to (5) of section 17 of the 2005 Act are repealed. 10 

 

Protection of Vulnerable Groups (Scotland) Act 2007 

4 Paragraph 1 of schedule 1 of the Protection of Vulnerable Groups (Scotland) Act 2007 is 

amended as follows— 

(a) paragraph (r) is repealed, 

(b) after paragraph (zr), insert— 15 

―(zra)an offence under section 32 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 

(zrb)an offence under section 35 of that Act in respect of a breach of— 

(i) a sexual risk order made under section 122A of the Sexual 

Offences Act 2003, 20 

(ii) an interim sexual risk order made under section 122E of the Sexual 

Offences Act 2003, 

(iii) a risk of sexual harm order made under section 123 of the Sexual 

Offences Act 2003, or 

(iv) an interim risk of sexual harm order made under section 126 of the 25 

Sexual Offences Act 2003,‖. 

 
Sexual Offences (Scotland) Act 2009 

5 In section 54(8) of the 2009 Act, in the definition of ―UK national‖, for ―relevant 

conduct‖ substitute ―act mentioned in subsection (1)‖. 

 
Criminal Justice and Licensing (Scotland) Act 2010 30 

6 The following provisions of the Criminal Justice and Licensing (Scotland) Act 2010 are 

repealed— 

(a) section 103, 

(b) section 104, 

(c) paragraph 75 of schedule 7. 35 
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Police and Fire Reform (Scotland) Act 2012 

7 Paragraph 26 of schedule 7 of the Police and Fire Reform (Scotland) Act 2012 is 

repealed. 

 
Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 2011/45) 

8 Article 4(1) of the Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 5 

2011/45) is repealed. 

 

Anti-social Behaviour, Crime and Policing Act 2014 

9 Paragraphs 78 and 79 of schedule 11 of the Anti-social Behaviour, Crime and Policing 

Act 2014 are repealed. 
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EXPLANATORY NOTES 

 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and 

have not been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

3. The Bill’s overarching objective is to improve how the justice system responds to abusive 

behaviour, including domestic abuse and sexual harm, helping to improve public safety by 

ensuring that perpetrators are appropriately held to account for their conduct. 

4. A more detailed explanation of the Bill’s purpose can be found in the Policy 

Memorandum, which also explains the thinking and policy intentions that underpin it. 

THE STRUCTURE AND A SUMMARY OF THE BILL 

5. The Bill is in three Parts. 

6. Part 1 (Abusive behaviour) includes provision for a new specific “domestic abuse” 

aggravator, for a specific offence concerning the non-consensual sharing of private, intimate 

images (often called “revenge porn”) and makes provision to allow courts to make a non-

harassment order in cases where the court is satisfied that a person did harass another person but 

a conviction does not take place due to the mental or physical condition of the person. 

7. Part 2 (Sexual harm) makes provision to require juries in sexual offence cases to be given 

specific directions about how to consider the evidence, ensures that sexual offences against 

children committed in England and Wales by Scottish residents are capable of being prosecuted 

in Scotland and reforms the system of civil orders available to protect communities from sexual 

offences. 

8. Part 3 contains general and ancillary provision. 

PART ONE – ABUSIVE BEHAVIOUR 

Abusive behaviour towards partner or ex-partner 

Section 1 – Aggravation of offence where abuse of partner or ex-partner 

9. Section 1 provides for a statutory aggravation that an offence is aggravated by 

constituting abuse of a partner or ex-partner where the person convicted of the offence either 
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intended to cause or else was reckless as to whether their actions would cause, physical or 

psychological harm to their partner or ex-partner. 

10. Subsection (2)(a) provides that, where it is libelled that the accused acted with the intent 

of causing their partner to suffer physical or psychological harm the offence itself does not have 

to have been committed against the person’s partner or ex-partner.  As such, the aggravation 

could be libelled where, for example, a person commits an assault against their ex-partner’s child 

with the intent of causing psychological harm to their ex-partner.   

11. Subsection (2)(b) provides that, where the offence is committed against the person’s 

partner or ex-partner, the offence is aggravated where the convicted person is reckless as to 

causing the partner or ex-partner to suffer physical or psychological harm.  As such, the 

aggravation applies where, for example, someone assaults their partner, irrespective of whether it 

was their intent to cause such harm to that person. 

12. Subsection (5) requires that, where the aggravation is proved, the court must take that 

aggravation into account when determining sentence.  It must also explain how the aggravation 

has affected the sentence (if at all) and record the conviction in a manner which shows that the 

offence was aggravated by constituting abuse of a partner or ex-partner. 

13. Subsection (6) provides that, for the purpose of the aggravation, “partner” means a 

person’s spouse or civil partner (or cohabiting equivalent), or a person in an intimate personal 

relationship with the applicant. Former relationships of the specified types are covered in 

addition to current relationships.  The phrase “intimate personal relationship” is intended to 

cover relationships between boyfriends and girlfriends (including same-sex relationships), 

although the relationship need not be sexual.  Other family relationships and other types of 

relationship (e.g. between friends or business partners or work colleagues) are not covered by the 

aggravation. 

Disclosure of an intimate photograph or film 

Section 2 – Disclosing, or threatening to disclose, an intimate photograph or film 

14. Section 2 creates two new offences relating to disclosure of intimate images. 

15. Subsection (1) provides that it is an offence to disclose a photograph or film showing a 

person in an intimate situation, or to threaten to do so. The mens rea of the offences is intention 

to cause fear, alarm or distress to the person shown in the intimate situation or recklessness as to 

fear, alarm or distress being caused. However an offence will not be committed where the 

intimate image has already been made publicly available with the consent of the person shown in 

the intimate situation.  

16. Subsection (2) brings within the scope of the offences disclosure of material in a format 

from which a photograph or film can be created, for example a photographic negative or data 

stored electronically on a portable hard drive or disk.  
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17. Subsection (3) provides for four defences to the offences.  The defence at subsection 

(3)(c) is that the disclosure was reasonably believed to be necessary for the prevention, detection, 

investigation or prosecution of crime (for example, disclosing to the police an image believed to 

be portraying illegal activity). It is anticipated that there will be few occasions on which 

disclosure of intimate photographs or images could be reasonably believed to be in the public 

interest in terms of the defence at subsection (3)(d), bearing in mind that what is of interest to the 

public is not the same thing as what is in the public interest; this will be a matter for the courts to 

assess in the particular circumstances of a case.  Subsection (4) provides clarification of the 

meaning of “consent” for the purpose of the defences at subsections (3)(a) and (b). 

18. Subsection (5) provides that it is a defence that the intimate photograph or film was taken 

in a public place and members of the public were present.  This has the effect of excluding from 

the scope of the offence photographs or films taken of, for example, “naked protestors” or 

“streakers” in a public place.  

19. Subsection (6) provides that, for the purpose of the defences at subsections (3) and (5), an 

evidential burden of proof is placed on the accused to bring forward sufficient evidence to raise 

an issue with respect to the defence, but the legal burden of disproving the defence and proving 

that the offence has been committed remains with the prosecution.  

20. Subsection (7) makes provision for the penalties which will attach to the offences. 

Section 3 – Interpretation of section 2 

21. Section 3 defines the meaning of certain terms for the purpose of section 2.  

22. Subsection (2) provides definitions of “film” and “photograph”.  Those terms include any 

material that was originally captured by photography or by making a recording of a moving 

image, whether or not it has been altered in any way.  As such, the offences apply to digitally 

enhanced or manipulated photographs or films, but it does not apply to material that looks like a 

photograph or film but does not in fact contain any photographic element (for example, because 

it had been generated entirely by computer). 

Section 4 – Section 2: special provision in relation to providers of information society 

services 

23. Section 4 introduces schedule 1, which addresses the position of information society 

services in respect of the new offences at section 2, to give effect to Directive 2000/31/EC of the 

European Parliament and of the Council of 8 June 2000 on certain legal aspects of information 

society services, in particular electronic commerce, in the Internal Market, often referred to as 

the E-Commerce Directive (“the Directive”). 

24. Paragraph 1 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability under the section 2 offence where acting as “mere conduits” for the 

transmission of, or provision of access to, information.  This means that, providing the 

conditions in paragraph 1 are met, a business providing access to the internet (e.g. a home 
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internet service provider) is exempted from liability if the person using their service discloses an 

intimate image while making use of the internet. This accords with Article 12 of the Directive. 

25. Paragraph 2 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability for “caching” information, that is, for the automatic, intermediate and 

temporary storage of information.  This means that when an internet service provider 

automatically makes and “caches” a local copy of a file accessed by a user of its service (which 

is done in order to provide a more efficient service) it is not criminally liable in the event that the 

information consists of an intimate image, providing the conditions in paragraph 2 are met.  This 

accords with Article 13 of the Directive. 

26. Paragraph 3 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability for “hosting” information, that is, storing information at the request of a 

recipient of the service.  For example, if a person discloses an intimate image using a social 

network, then, providing the conditions in paragraph 3 are met, the social network is exempt 

from criminal liability. This accords with Article 14 of the Directive. 

27. Paragraph 4 of schedule 1 defines “information society services”, “recipient” and 

“service provider”. 

Non-harassment orders 

Section 5 – Making of non-harassment orders in criminal cases 

28. Section 234A of the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) provides 

that the prosecutor may apply to a court to impose a non-harassment order where a person is 

convicted of an offence involving harassment of a person.  The court may, if it is satisfied on the 

balance of probabilities that it is necessary to do so to protect the victim from further harassment, 

make a non-harassment order.  

29. Section 5(2) amends section 234A of the 1995 Act to empower a court to make a non-

harassment order where a person has been found unfit to stand trial under section 53F by reason 

of a mental or physical condition and the court has determined that the person has done the act or 

made the omission constituting the offence, or where the accused is acquitted under section 51A 

of the 1995 Act because they were not criminally responsible for their actions at the time of the 

offence by reason of mental disorder. 

30. Sections 5(3) and 5(4) make consequential amendments to section 234A to reflect the 

changes to the structure of section  234A(1) and to take account of the fact that the person upon 

whom a non-harassment order may be imposed will not necessarily have been convicted of a 

criminal offence. 

31. Section 5(5) inserts new subsection 234A(2BA), which enables the prosecutor to put 

information to the court about previous instances on which the person against whom the order is 

sought has, in relation to the same victim, been found to have done acts constituting an offence, 

but has not been fit to stand trial, or has been acquitted of the offence on the basis of a lack of 

criminal responsibility. 
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32. Section 5(6) makes a consequential amendment to section 234A(2C) to reflect the fact 

that the person against whom a non-harassment order is sought may not have been convicted of a 

criminal offence. 

33. Section 5(7) amends section 234A(3) to provide that non-harassment orders, including 

orders granted by virtue of the amendments in section 5, and any variations or revocations of 

those orders, are to be appealed as if they were a sentence. This means that the procedural 

safeguards of the 1995 Act will apply to such appeals. 

PART TWO – SEXUAL HARM 

Chapter 1 – Jury directions relating to sexual offences 

Section 6 – Jury directions relating to sexual offences 

34. Section 6 inserts two new sections, 288DA and 288DB, into the 1995 Act, which provide 

that jury directions must be given by the judge in sexual offence trials where certain conditions 

apply. 

35. Jury directions form part of the judge’s charge to the jury. The judge’s charge is given 

after the prosecution and defence have given their concluding address but prior to the jury 

returning their verdict or retiring to consider their verdict. Jury directions will ordinarily include 

those matters which require to be considered by the jury in determining whether they are of the 

view that a particular offence has been committed. The provisions set out in section 6 provide 

that the judge will be required to set out certain matters to the jury if particular circumstances 

arise during the trial.  

36. The matters which will be required to be brought to the attention of the jury already form 

part of the existing law. The purpose of these provisions is to place a requirement on judges to 

direct on that existing law. The wording of the jury directions will remain a matter for the 

particular judge.   

37. Section 288DA applies in a trial for certain sexual offences and sets out that particular 

directions must be given by the trial judge to the jury in certain circumstances. Subsection (1) 

sets out those circumstances, with subsection (2) setting out what the particular directions must 

cover. Subsection (3) provides an exception to when the circumstances set out in subsection (1) 

will require the particular directions to be made, with subsection (4) defining particular terms 

used in the section. 

38. Section 288DA(1) provides that during a trial on indictment for particular sexual offences 

the requirement to give a direction as set out in subsection (2) applies in two general 

circumstances.  

39. Firstly where evidence is given which suggests that the complainer did not tell, or 

delayed in telling, anyone, or a particular person (such as a partner, friend or family member), 

about the offence or did not report, or delayed reporting, the offence to any investigating agency 
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or a particular investigating agency, such as the police. Secondly, where a question is asked or a 

statement is made with a view to eliciting or drawing attention to evidence of that nature.  

40. Section 288DA(2) provides that where subsection (1) applies, the judge must advise the 

jury that there can be good reasons why a person may not tell another person that they have been 

a victim of a sexual offence, or not report that matter to the police, or may delay in doing so, and 

that this does not necessarily indicate that the allegation is false. 

41. Section 288DA(3) provides that a direction need not be given if the judge considers that 

the circumstances of the case are such that no reasonable jury could consider the fact that there 

was a delay or failure to report the offence, or tell another person about the offence, to be 

relevant to the question of whether the offence has been proven.  This may be the case where, for 

example, the offence is alleged to have been committed against someone who was a baby or very 

young child at the time the offence was alleged to have been committed and could not 

understand that an offence had been committed against them. 

42. Section 288DA(4) defines the meaning of certain terms for the purpose of this section. 

Sexual offence takes its meaning from section 210A of the 1995 Act which itself lists a variety 

of offences. However, offences under section 170 of the Customs and Excise Management Act 

1979, in relation to goods prohibited to be imported under section 42 of the Customs 

Consolidation Act 1876 (where the prohibited goods include indecent photographs of persons), 

or under 52A of the Civic Government (Scotland) Act 1982 (possession of indecent images of 

children) are excluded from the definition of sexual offence as used in section 288DA as it is 

considered that neither of these offences could be committed “against” a person who may not tell 

or report it, or delay in telling or reporting it.  

43. Section 288DB makes provision that directions must be given by the trial judge to the 

jury when, during a trial for a sexual offence listed at section 288DB(7), evidence is led that the 

person against whom the offence is alleged to have been committed did not offer physical 

resistance or that the alleged perpetrator did not use physical force to overcome the will of the 

alleged victim.  

44. Section 288DB(1) provides that subsection (2) applies where during a trial for a sexual 

offence, evidence is given which suggests that sexual activity took place between the accused 

and the complainer and the complainer did not physically resist their alleged attacker, or where a 

question is asked or a statement is made with a view to eliciting or drawing attention to that 

evidence. 

45. Section 288DB(2) provides that the judge must advise the jury that there can be good 

reasons why a person against whom a sexual offence is committed may not physically resist the 

sexual activity and that this does not necessarily indicate that the allegation is false. Examples of 

a lack of physical resistance which this provision is designed to cover are instances such as 

where a person may freeze in fright, or may fear that offering physical resistance will provoke 

their attacker to become more violent. 

46. Section 288DB(3) provides that the judge does not need to give such a direction where 

the judge considers that the circumstances of the case are such that no reasonable jury could 
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consider the fact that the complainer did not offer physical resistance to their alleged attacker to 

be relevant to the question of whether the offence was proven.  This may be the case where, for 

example, the person against whom the offence is alleged to have been committed was asleep or 

unconscious at the time of the alleged offence. 

47. Section 288DB(4) provides that subsection (5) applies where during a trial for a sexual 

offence, evidence is given which suggests that sexual activity took place between the accused 

and the complainer without the accused using physical force to overcome the will of the person 

against whom the offence is alleged to have been committed, or where a question is asked or a 

statement is made with a view to eliciting or drawing attention to that evidence. 

48. Section 288DB(5) provides that where subsection (4) applies, the judge must advise the 

jury that there can be good reasons why a person may not need to use physical force to overcome 

the will of the person against whom a sexual offence is committed and that the fact that the 

accused did not use physical force does not necessarily indicate the allegation is false. Examples 

where a person may not need to use physical force to overcome the will of a person could 

include where the victim has frozen in fear and offers no resistance.  

49. Section 288DB(6) provides that the judge does not need to give such a direction where 

the judge considers that the circumstances of the case are such that no reasonable jury could 

consider the fact that the complainer did not offer physical resistance to their alleged attacker to 

be relevant to the question of whether the offence was proven.  This may be the case where, for 

example, the person against whom the offence is alleged to have been committed was asleep or 

unconscious at the time of the alleged offence. 

50. Section 288DB(7) defines the meaning of certain terms for the purpose of this section.  

The definition of “sexual offence” is narrower than that provided for at section 288DA as it is 

restricted to those offences which involve physical contact between the perpetrator and the 

victim. 

Chapter 2 – Sexual acts elsewhere in the United Kingdom 

Section 7 – Incitement to commit certain sexual acts elsewhere in the United Kingdom 

51. Section 7 amends section 54 of the Sexual Offences (Scotland) Act 2009 (“the 2009 

Act”) so as to provide that it is a criminal offence under Scots law for a person to incite the 

commission of a sexual act that would constitute an offence listed at Part 1 of schedule 4 to the 

2009 Act (“a listed offence”) in Scotland, where the act in question is intended to occur outside 

Scotland, whether within or outside the United Kingdom.  Section 54 currently only provides for 

the incitement offence to have extraterritorial effect where the criminal act is intended to occur 

outside the United Kingdom.  

52. The listed offences are inciting any of the following offences: offences under Part 1 of the 

2009 Act (rape etc.) which are committed against a person under the age of 18; the offences 

against children set out in Part 4 of that Act; the sexual abuse of trust offences in sections 42 and 

46 (where committed against a person under the age of 18) of that Act; and indecent assault of a 

person under the age of 18. 
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53. Subsection (3) amends section 54(2) of the 2009 Act and inserts a new section 54(2A). 

This provides that where the person inciting the commission of a sexual act elsewhere in the 

United Kingdom is not a habitual Scottish resident, they only commit an offence if the act which 

they are inciting involves the commission of a criminal offence in the part of the United 

Kingdom in which it is intended to take place.  This means that, for example, in the event that a 

person habitually resident in Northern Ireland incites the commission of a sexual act in Northern 

Ireland which is a criminal offence under Scots law listed at part 1 of schedule 4 of the 2009 Act, 

but which is not unlawful in Northern Ireland, they would not commit the offence.  But if a 

Scottish habitual resident incited an offence in Northern Ireland in the same circumstances, the 

section 54 incitement offence would be committed, because in that case there is no requirement 

for the intended conduct to be a criminal offence in both jurisdictions.  

54. Subsections (4) and (5) make consequential amendments. 

55. Subsection (6) amends section 54(8) of the 2009 Act to add a definition of “a habitual 

resident of Scotland” as someone who was at the time the act of incitement took place, or who 

has subsequently become, habitually resident in Scotland. Habitual residence is a much-used 

concept in private international law and it is expected that the courts would interpret this 

provision in accordance with those principles. 

56. Subsection (7) amends the heading to section 54 to reflect the fact that it now applies to 

incitement to commit certain sexual acts anywhere outside Scotland. 

Section 8 – Commission of certain sexual offences elsewhere in the United Kingdom 

57. Section 8 inserts new sections 54A and 54B into the 2009 Act, so as to provide that the 

Scottish courts may take jurisdiction over an act which takes place elsewhere in the United 

Kingdom that would have constituted a “listed offence” had it taken place in Scotland. 

58. The effect of this provision is that the extra-territorial jurisdiction of Scottish courts in 

this area is expanded to cover the other jurisdictions of the United Kingdom, as well as places 

outwith the United Kingdom (which is provided for at section 55 of the 2009 Act). 

59. Section 54A(2) and (3) restrict the extra-territorial offence by providing that it may be 

committed by a person who is not a habitual resident of Scotland only if the act in question is 

also a criminal offence, however described, in the place where it was alleged to have taken place. 

60. Sections 54A(4) to 54A(6) set out the procedure that a person accused of an offence must 

follow if they intend to argue that the conduct did not constitute a criminal offence in the part of 

the United Kingdom in which it took place. 

61. Section 54A(8) sets out some relevant definitions, including a definition of habitual 

resident of Scotland in the same terms as in the amendments to section 54 of the 2009 Act by 

section 7.   
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62. New section 54B places limitations on the use of section 54A to prosecute listed sexual 

offences which were committed elsewhere in the United Kingdom and which also constitute a 

criminal offence in the country where they were committed. This applies whether the person 

committing the offence is a Scottish habitual resident or not. 

63. Section 54B(3)(a) provides that the offence cannot be prosecuted in the Scottish courts if 

the person is being or has been prosecuted for the same conduct in the country within the United 

Kingdom where the act took place.   

64. Section 54B(3)(b)(i) provides that, before initiating a prosecution for a listed offence 

which is alleged to have occurred in another country within the United Kingdom, the prosecutor 

must consult the director of public prosecutions in the country in which the offence is alleged to 

have been committed.   

65. Section 54B(3)(b)(ii) provides that prosecution for a listed offence which is alleged to 

have occurred in another country within the United Kingdom is only competent where the 

accused is also charged, on the same indictment, with an act in Scotland constituting a listed 

offence.  This is intended to ensure that the Scottish courts can only hear a case relating to an 

offence alleged to have been committed elsewhere in the United Kingdom where it forms part of 

a course of conduct of offending, a part of which took place in Scotland. 

Chapter 3 – Sexual harm prevention orders 

66. Sections 9 to 24 make provision for the sexual harm prevention order (“SHPO”).  This 

will be a civil preventative order designed to protect the public from sexual harm.  The order will 

be available in Scotland and replaces the sexual offences prevention order (SOPO) and the 

foreign travel order (FTO) provided for in sections 104 and 113 of the Sexual Offences Act 2003 

(“the 2003 Act”). 

Section 9 – Meaning of sexual harm 

67. Section 9 provides a definition of “sexual harm” to include physical or psychological 

harm caused by a person committing an offence or offences listed in schedule 3 of the 2003 Act 

(or, broadly, equivalent offences outside the UK).  The offences in schedule 3 are exclusively 

sexual offences. 

Section 10 – Making of order on dealing with person for offence 

68. Section 10 provides that a court may, in certain circumstances, in addition to dealing with 

the person in any other way, make a SHPO on sentencing the person (subsection (2)). 

69. Subsection (1) sets out the three circumstances where the court may make a SHPO 

against a person on sentencing.  The first is on conviction when it deals with a person in respect 

of an offence listed in schedule 3 of the 2003 Act.  The second circumstance is acquittal of such 

an offence by reason of the special defence set out in section 51A of the 1995 Act (which 

provides a defence where a person is unable by reason of mental disorder to appreciate the nature 

or wrongfulness of their conduct).  The third circumstance is a finding of unfitness for trial in 
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relation to such an offence under section 53F of that Act (which provides that a person is unfit 

for trial if it is established on the balance of probabilities that the person is incapable, by reason 

of a mental or physical condition, of participating effectively in that trial).  In relation to the third 

circumstance there must also be a finding that the person has done the act constituting the 

offence. 

70. Subsection (3) provides that the court may make a SHPO at its own instance or on the 

motion of the prosecutor. 

71. Subsection (4) provides the tests for making a SHPO on sentencing.  The court must be 

satisfied that it is necessary to do so for the purpose of protecting the public or any particular 

members of the public from sexual harm from the person or protecting children or vulnerable 

adults generally, or any particular children or vulnerable adults, from sexual harm from the 

person outside the United Kingdom. 

Section 11 – Making of order against qualifying offender on application to sheriff 

72. Section 11 provides that a court may make a SHPO when an application for such an order 

is made to it by the chief constable in respect of a person. 

73. Subsection (2) sets out the tests for making a SHPO on application.  The sheriff must be 

satisfied that the person in respect of whom the order is sought is a qualifying offender 

(subsection (2)(a)) and that the person’s behaviour since the person first became a qualifying 

offender makes it necessary to make the prohibitions or requirements in the order for the purpose 

of protecting persons generally, or particular persons, from sexual harm or protecting children or 

vulnerable adults generally, or any particular children or vulnerable adults, from sexual harm 

from the person outside the UK (subsection (2)(b)). 

Section 12 – Qualifying offender: conviction etc. in Scotland 

74. Section 12 provides part of the definition of “qualifying offender” for the purposes of 

section 11. 

75. Subsection (1) provides that a person is a qualifying offender if any of the court disposals 

listed in the subsection have been made in Scotland in relation to that person. 

76. Subsections (2) provides that for the purposes of section 11 a person is also a “qualifying 

offender” if any of the court disposals listed were made before 1 May 2004 (i.e. when the 2003 

Act came into force) and the sheriff is satisfied that there was a significant sexual element to the 

person’s behaviour in committing the offence. 

Section 13 – Qualifying offender: conviction etc. elsewhere in the United Kingdom 

77. Section 13 provides further definition of what is meant by a “qualifying offender” for the 

purposes of section 11 in circumstances when that person is a qualifying offender if any of the 

court disposals listed in the subsection have been made elsewhere in the UK in relation to that 

person. 
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Section 14 – Qualifying offender: conviction etc. outside United Kingdom 

78. Section 14 provides further definition of what is meant by a “qualifying offender” for the 

purposes of section 11 in circumstances when that person is a qualifying offender if any of the 

court disposals listed in the subsection have been made outside the UK in relation to that person. 

79. Subsection (1) sets out the circumstances which have taken place under the law in force 

outside the United Kingdom by which section 14 applies to a person, and therefore the 

circumstances under which that person is a “qualifying offender”. Subsection (2) defines the 

phrase “equivalent offence” as it is used in subsection (1) providing that it is an act which at the 

time it was done constituted an offence under the law in force in that country and would have 

also constituted an offence listed in certain parts of the 2003 Act.  

80. Subsection (3) makes clear, in relation to the definition in subsection (2), that an act 

punishable under the law in force in a country outside the United Kingdom will constitute an 

offence under that law however it is described under that law.  

81. Subsection (4) provides that where it is alleged that section 14 applies to a person, the 

assertion that the act carried out would have also constituted an offence listed in certain parts of 

the 2003 Act is to be accepted by the court unless either: it is challenged by way of notice served 

on the chief constable by the person, (the details of which are set out in subsection (4)(a)); or the 

court, without requiring the person to serve such a notice, allows the person to require the chief 

constable to prove that assertion.  

Section 15 – Content and duration of order 

82. Section 15 makes provision about the prohibitions or requirements (or both) that may be 

contained in a SHPO.  Each prohibition and requirement in a SHPO is for a fixed period and the 

order itself is for a fixed period.  The order and the prohibitions and requirements may all be for 

the same period.  However, the Bill provides that the order ceases to have effect, if it has not 

already done so, if all of the requirements and prohibitions in the order have ceased to have 

effect. 

83. Subsection (2) provides that those prohibitions or requirements will relate to things to be 

done or not done throughout the UK (unless expressly confined to particular localities). 

84. Subsection (3) provides that any prohibition or requirement in the order must have a 

specified fixed period of not less than five years. The only exception to that requirement relates 

to a prohibition on foreign travel (which is dealt with in section 16) and relates to a period of not 

more than five years. 

85. The order can include any prohibition or requirement the court considers necessary for 

the purpose of subsection (6), including the prohibition of foreign travel to the country or 

countries specified in the order (or to all foreign countries, if that is what the order provides), as 

set out in section 16.   
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86. A SHPO may prohibit the person in respect of whom the order is made from doing things 

or require that person to do things.  Subsection (4) provides that different prohibitions and 

requirements may have effect for different periods. 

87. Subsection (6) sets out the tests for imposing prohibitions and requirements in a SHPO, 

namely that they are necessary to protect the public or any particular members of the public from 

sexual harm from the person (subsection (6)(a)) or to protect children or vulnerable adults 

generally, or any particular children or vulnerable adults, from sexual harm from the person 

outside the UK (subsection (6)(b)). 

88. Subsection (7) provides that, if the court makes a SHPO in respect of a person already 

subject to such an order, the earlier order will cease to have effect. 

Section 16 – Prohibitions on foreign travel 

89. Section 16 makes provision about prohibitions on foreign travel in SHPOs. 

90. Subsection (1) provides that the duration of the foreign travel prohibition may not exceed 

5 years. 

91. Subsection (2) provides that the order may prohibit the subject from travelling to a 

country outside the UK named in the order (such as Thailand and Malaysia); or from travelling 

to any country outside the UK that is not named in the order (for example, this may be needed 

where the offender is banned from travelling anywhere in the world other than to a named 

country which he/she may need to visit for family reasons); or from travelling to any country 

outside the UK (where the offender is such a risk to children or vulnerable adults that a universal 

ban is required). 

92. Subsection (3) determines that a prohibition on foreign travel may be extended for further 

fixed periods of no more than five years each time (following an application under section 19). 

93. Subsection (4) provides that an offender subject to a SHPO with a prohibition from 

travelling to any country outside the UK must surrender their passports at a police station 

specified in the order.  

94. Subsection (6) requires the police to return any surrendered passport as soon as 

reasonably practicable after the relevant foreign travel prohibition ceases, unless the person 

subject to the order is subject to an equivalent prohibition specified in another order.  

Circumstances where this subsection would not apply are provided for at subsection (7) (for 

example, where a passport has already been returned to the relevant authority). 

Section 17 – Application of notification requirements where order made 

95. Subsection (2) provides that if the person is subject to the notification requirements under 

Part 2 of the 2003 Act who would, if not for the order, cease to be subject to the notification 

requirements, they will remain subject to the requirements for the duration of the order. 

14

52



These documents relate to the Abusive Behaviour and Sexual Harm (Scotland) Bill (SP Bill 81) 

as introduced in the Scottish Parliament on 8 October 2015 

 

 

 

96. Subsection (3) provides that where the person is not subject to the notification 

requirements under Part 2 of the 2003 Act, the order makes them subject to the notification 

requirements for registered sex offenders (as set out in Part 2 of the 2003 Act) for the duration of 

the order. 

Section 18 – Cessation of order: relevant sexual offenders 

97. Section 18 provides that where a review is successfully and finally completed by virtue of 

sections 88F or 88G of the 2003 Act and the relevant sex offender was subject to a SHPO then 

that order ceases to have effect. 

Section 19 – Variation, renewal and discharge 

98. Section 19 provides that a court can vary, renew or discharge a SHPO upon application 

from the person in respect of whom the order was made, the chief constable or, in appropriate 

cases, the prosecutor. 

99. Subsections (1) and (3) set out general powers in this context.  The person in respect of 

whom the SHPO is made, the chief constable or, in appropriate cases, the prosecutor may apply 

for variation, renewal or discharge of such a SHPO.  That application is to be made to the High 

Court where that court made the order and to the sheriff otherwise.  Subsection (3)(b) makes 

provision about shrieval jurisdiction in this connection.  Where the relevant court receives such 

an application, it may vary, renew or discharge individual prohibitions or requirements or add 

new prohibitions or requirements, it may renew the whole order or it may discharge the whole 

order. 

100. Subsection (5) sets out the tests the court must consider when deciding whether to vary, 

renew or discharge SHPOs (including by adding new prohibitions or requirements) or any 

prohibitions or requirements within them.  Subsections (5) and (6) apply the tests for the making 

of a SHPO to any variation (including an increase or a relaxation of a requirement or 

prohibition), renewal, addition or discharge.   

Section 20 – Interim orders 

101. Section 20 allows the chief constable to apply for an interim SHPO where an application 

has been made for a full order. 

102. Subsection (1) gives power to a sheriff to make an interim SHPO while the main 

application under section 11 is being determined.  The sheriff may make such an order if the 

sheriff considers it just to do so (subsection (2)) and such an order may contain prohibitions or 

requirements (or both) in relation to the person in respect of whom the order is to have effect, for 

a fixed period (subsection (5)).  Those prohibitions or requirements will relate to things to be 

done or not done throughout the United Kingdom (unless expressly confined to particular 

localities) (subsection (4)). 
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103. Subsection (9) provides that an interim SHPO will cease to have effect on the 

determination of the related application for a SHPO under section 11 or earlier, if all prohibitions 

or requirements cease to have effect. 

104. Subsection (10) allows for an application to a sheriff in the sheriffdom of the sheriff who 

made the interim SHPO for variation, renewal or discharge of that interim order. Such an 

application may be made by the person in respect of whom the order was made or the chief 

constable. 

Section 21 – Appeals 

105. Section 21 provides for an appeals process in relation to SHPOs and interim SHPOs. 

106. Subsection (1) makes provision about SHPOs made on sentencing and any order granting 

or refusing a variation, renewal or discharge of such a SHPO.  These are to be treated as 

sentences only for the purposes of any appeal. 

Section 22 – Requirement for clerk of court to serve order 

107. Section 22 imposes a requirement on the clerk of court relative to a document to be 

served under sections 9 to 24 is to be served on a person who is subject to a SHPO or an interim 

SHPO or that order has been discharged. 

Section 23 – Offence of breaching order 

108. Section 23 makes provision about breach of SHPOs. 

109. Subsection (1) provides that breach of SHPO, without reasonable excuse, will be a 

criminal offence. 

110. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine or both; a 

person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

111. Subsection (3) provides that a person convicted under section 23 cannot be dealt with by 

way of a community payback order, or dismissed with an admonition or discharged absolutely. 

Section 24 – Interpretation of Chapter 

112. Section 24 defines certain terms used in Chapter 3 of Part 2 of the Bill. 

Chapter 4 – Sexual risk orders 

113. Sections 25 to 38 make provision for the sexual risk order (“SRO”).  This will be a civil 

preventative order designed to protect the public from sexual harm.  The order will be available 
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in Scotland and replaces the risk of sexual harm order (RSHO) as provided for by sections 2 to 8 

of the Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 (“the 2005 

Act”).  The person in respect of whom the SRO is made may or may not have a conviction for a 

sexual (or any other) offence. 

Section 25 – Meaning of harm 

114. Section 25 provides a definition of “harm” to include physical or psychological harm 

caused by a person doing an act of a sexual nature. 

Section 26 – Making of order 

115. Section 26 provides that the chief constable may apply to a sheriff for a SRO against a 

person.  A SRO differs from a SHPO in that it may be made where a person has not previously 

been convicted of a sexual offence (or any offence) but the person’s behaviour indicates a risk 

that others may be harmed, and intervention at an early stage is necessary to prevent that harm. 

116. Subsection (2) sets out the tests for making a SRO.  The sheriff may only make an order 

if satisfied that the person in respect of whom the order is sought has done an act of a sexual 

nature and, as a result, an order is necessary to protect the public or any particular members of 

the public from harm from the person (subsection (2)(a)), or to protect children or vulnerable 

adults generally, or any particular children or vulnerable adults, from harm from the person 

outside the United Kingdom (subsection (2)(b)). 

117. The SRO can include any prohibition, restriction or requirement the court considers 

necessary for this purpose, including the prevention of foreign travel to the country or countries 

specified in the order, as set out in section 28.  Where the order prohibits all travel outside the 

UK, they must surrender their passport to the police for the duration of this prohibition (section 

28(4)). 

Section 27 – Content and duration of order 

118. Section 27 makes provision about the prohibitions or requirements (or both) that may be 

contained in a SRO.  Each prohibition and requirement in a SRO is for a fixed period and the 

order itself is for a fixed period.  The order and the prohibitions and requirements may all be for 

the same period.  However, the Bill provides that the order ceases to have effect, if it has not 

already done so, if all of the requirements and prohibitions in the order have ceased to have 

effect. 

119. Subsection (2) provides that those prohibitions or requirements will relate to things to be 

done or not done throughout the UK (unless expressly confined to particular localities). 

120. Subsection (3) provides that a SRO will last a minimum of two years although there is no 

maximum period (with the exception of any foreign travel restriction which expires after a 

maximum of five years, unless renewed), any prohibition or requirement must be for a fixed 

period.  
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121. Subsection (4) provides that different prohibitions and requirements may have effect for 

different periods.  

122. Subsection (5) sets out the tests for imposing prohibitions and requirements in a SRO, 

namely that they are necessary to protect the public or any particular members of the public from 

sexual harm from the person (subsection (5)(a)) or to protect children or vulnerable adults 

generally, or any particular children or vulnerable adults, from sexual harm from the person 

outside the UK (subsection (5)(b)). 

123. Subsection (7) provides that, if the court makes a SRO in respect of a person already 

subject to such an order, the earlier order will cease to have effect. 

Section 28 – Prohibitions on foreign travel 

124. Section 28 makes provision about prohibitions on foreign travel in SROs. 

125. Subsection (1) provides that the duration of the foreign travel prohibition may not exceed 

5 years. 

126. Subsection (2) provides that the order may prohibit the subject from travelling to a 

country outside the UK named in the order (such as Thailand and Malaysia); or from travelling 

to any country outside the UK that is not named in the order (for example, this may be needed 

where the offender is banned from travelling anywhere in the world other than to a named 

country which he/she may need to visit for family reasons); or from travelling to any country 

outside the UK (where the offender is such a risk to children or vulnerable adults that a universal 

ban is required). 

127. Subsection (3) determines that a prohibition on foreign travel may be extended for further 

fixed periods of no more than five years each time (following an application under section 29). 

128. Subsection (4) provides that an offender subject to a SRO with a prohibition from 

travelling to any country outside the UK must surrender their passports at a police station 

specified in the order. 

129. Subsection (6) requires the police to return any surrendered passport as soon as 

reasonably practicable after the relevant foreign travel prohibition ceases, unless the person 

subject to the order is subject to an equivalent prohibition specified in another order.  

Circumstances where this subsection would not apply are provided for at subsection (7) (for 

example, where a passport has already been returned to the relevant authority). 

Section 29 – Variations, renewal and discharge 

130. Section 29 makes provision about the variation, renewal or discharge of SROs. 

131. Subsection (1) provides that a court can vary, renew or discharge a SRO upon the 

application of the subject of the order or the police. 

18

56



These documents relate to the Abusive Behaviour and Sexual Harm (Scotland) Bill (SP Bill 81) 

as introduced in the Scottish Parliament on 8 October 2015 

 

 

 

132. Subsection (3) makes provision about shrieval jurisdiction in this connection. 

133. Subsection (4) sets out the tests the sheriff must consider when deciding whether to vary, 

renew or discharge a SRO (including by adding new prohibitions or requirements) or any 

prohibitions or requirements within them. 

Section 30 – Interim orders 

134. Section 30 allows the police to apply for an interim SRO where an application has been 

made for a full order. 

135. Subsection (1) gives power to a sheriff to make an interim SRO while the main 

application under section 26 is being determined. 

136. Subsection (2) provides that the sheriff may make such an order if the sheriff considers it 

just to do so. 

137. Subsection (4) provides that the prohibitions or requirements contained in an interim 

SRO will relate to things to be done or not done throughout the United Kingdom (unless 

expressly confined to particular localities). 

138. Subsection (5) specifies that such an order may contain prohibitions or requirements (or 

both) in relation to the person in respect of whom the order is to have effect, for a fixed period. 

139. Subsection (8) provides that an interim SRO will cease to have effect on the 

determination of the related application for a SRO under section 26 or earlier, if all prohibitions 

or requirements cease to have effect. 

140. Subsection (11) allows for an application to a sheriff in the sheriffdom of the sheriff who 

made the interim SRO for variation, renewal or discharge of that order. Such an application may 

be made by the person in respect of whom the order was made or the chief constable (subsection 

(10)). 

Section 31 – Appeals 

141. Section 31 provides for appeals against a decision to make, refuse to make, vary, renew 

or discharge (or refuse to vary, renew or discharge) a SRO under sections 26 or 30. 

Section 32 – Offence of breaching order 

142. Section 32 makes provision about breach of SROs. 

143. Subsection (1) provides that breach of a SRO, without reasonable excuse, is a criminal 

offence. 
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144. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine or both; a 

person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

145. Subsection (3) provides that a person convicted under section 32 cannot be sentenced to a 

community payback order, or dismissed with an admonition or discharged absolutely. 

146. Subsection (4) sets out the jurisdictional rules as regards proceedings for an offence under 

section 32. 

Section 33 – Application of notification requirements on breach of order 

147. Section 33 provides that a conviction for breach of a SRO or interim SRO will render the 

person subject to the notification requirements of Part 2 of the 2003 Act.  These requirements 

will remain in place for the duration of the breached SRO.  If the conviction is for breach of an 

interim SRO, the restrictions or requirements will remain in place for the duration of the interim 

order or, if a full order is subsequently made, for the duration of the full order. 

Section 34 – Interpretation of Chapter 

148. Section 34 defines certain terms used in Chapter 4 of Part 2 of the Bill. 

Chapter 5 – Equivalent orders elsewhere in UK 

Section 35 – Breach of orders equivalent to orders in Chapters 3 and 4: offence 

149. Subsection (1) ensures that it is an offence in Scotland to contravene a SHPO, interim 

SHPO, SRO and interim SRO made in England and Wales (“equivalent England and Wales 

order”).  It also ensures that it is an offence in Scotland to contravene a SOPO and interim 

SOPO, (RSHO), and interim RSHO, and FTO made in Northern Ireland (“equivalent Northern 

Ireland order”). 

150. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine, or both; a 

person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

151. Subsection (3) provides that a person convicted under section 20 cannot be dealt with by 

a community payback order, or dismissed with an admonition or discharged absolutely. 

152. Subsection (4) provides that the prohibitions imposed by the equivalent England and 

Wales order or the equivalent Northern Ireland order apply throughout the United Kingdom 

(unless expressly confined to particular localities). 
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Section 36 – Breach of certain equivalent orders: application of notification requirements 

153. Section 36 provides that a conviction for breach of an SRO or interim SRO made in 

England and Wales or a RSHO or interim RSHO in Northern Ireland will render the person 

subject to the notification requirements of Part 2 of the 2003 Act.  These requirements will 

remain in place for the duration of the breached order.  If the conviction is for breach of an 

interim order, the restrictions will remain in place for the duration of the interim order or, if a full 

order is subsequently made, for the duration of the full order. 

Chapter 6 – Previous orders 

Section 37 – Repeals of provisions as to previous orders 

154. Subsection (1) repeals various sections of the 2003 Act relating to SOPOs and FTOs. 

155. Subsection (2) repeals sections 2 to 8 of the 2005 Act, which made provision for RSHOs. 

Section 38 – Saving and transitional provision 

156. Subsection (1) defines a SOPO, FTO, or RSHO as an “existing order”, a SHPO or SRO 

as a “new order” and a sex offender order as an “old order”. 

157. Subsection (2) provides that the repeals made by section 37 of this Bill do not apply to an 

existing order made, an application for an existing order or anything done in connection with 

such an order before the commencement of the provisions in this Bill for the new orders. 

158. The purpose of subsection (3) is to allow any “old orders” that are still in effect to be 

varied, renewed and discharged, and to allow a breach of any such order to be prosecuted.  This 

is necessary because of the repeal by the Bill of provisions of the 2003 Act and the 2005 Act that 

deal with these matters. 

159. Subsection (3)(a) prevents the variation of SOPOs, FTOs, RSHOs to extend their 

duration on or after the date the new orders come into force. 

160. Subsection (3)(b) provides that five years after the new orders come into force, the 

provisions in any SOPO or RSHO which continues to have effect will be treated as if they were 

provisions in a new order. 

PART 3 – GENERAL 

Section 39 – Interpretation 

161. Section 39 defines certain terms for the purpose of this Bill. 

21

59



These documents relate to the Abusive Behaviour and Sexual Harm (Scotland) Bill (SP Bill 81) 

as introduced in the Scottish Parliament on 8 October 2015 

 

 

 

Section 41 – Minor and consequential modifications 

162. Section 41 introduces schedule 2, which makes minor amendments and amendments 

consequential on the provisions of the Bill.  

Section 42 – Crown application 

163. Section 42 provides that none of the provisions made by or under the Bill are capable of 

making the Crown criminally liable. In accordance with subsection (2), enforcement of offences 

against the Crown is to be done by the Scottish Ministers or any other public body or office-

holder with responsibility for enforcing the provision applying to the Court of Session for a civil 

declarator of non-compliance. This provision does not apply to persons in the public service of 

the Crown.  

Section 43 – Commencement 

164. Section 43 provides that sections 40, 42 and 44 of the Bill come into force on the day 

after Royal Assent. All other provisions are to come into force on a day appointed by regulations 

made by the Scottish Ministers. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

1. This Financial Memorandum has been prepared by the Scottish Government to satisfy 

Rule 9.3.2 of the Parliament’s Standing Orders. It does not form part of the Bill and has not been 

endorsed by the Parliament. 

2. The Abusive Behaviour and Sexual Harm (Scotland) Bill (“the Bill”) will improve how 

the justice system deals with abusive behaviour including domestic abuse and sexual offending. 

3. The Bill: 

 provides a new specific domestic abuse aggravator that an offence was aggravated by 

involving abuse or a person’s partner or ex-partner, 

 provides a new specific offence for the non-consensual sharing of intimate images 

(often called “revenge porn”), 

 allows courts to directly protect victims where the court is satisfied a person did 

harass another person, but a conviction does not take place due to the mental or 

physical condition of the person, 

 requires juries in sexual offence cases to be given specific directions about how to 

consider the evidence, 

 ensures child sexual offences committed in England and Wales by Scottish residents 

are capable of being prosecuted in Scotland, and 

 reforms the system of civil orders available to protect communities from those who 

may commit sex offences. 

4. The Memorandum has been drafted on the basis that the provisions come into effect at 

the beginning of the financial year 2016-17.  In practice, it is likely that the provisions will be 

commenced at some point during 2016-17, following Royal Assent and the first year costs may 

therefore be lower than estimated.  Details of the estimated financial impact of the individual 

elements of the Bill are provided below. 

A NEW SPECIFIC AGGRAVATOR OF ABUSE OF PARTNER OR EX-PARTNER 

Costs on the Scottish Administration 

5. These provisions create a new statutory aggravation that an offence involved abuse of a 

person’s partner or ex-partner, and require courts to take account of that fact in sentencing the 

offender.  It is not anticipated that there will be any additional costs falling on the Crown Office 

and Procurator Fiscal Service (COPFS) and Police Scotland.  Cases are already “flagged” as 

being associated with domestic abuse through current IT arrangements.  For example, it is this 

system that allows for data on the number of incidents constituting domestic abuse recorded by 

the police to be available.  The statutory aggravator will formalise these arrangements, but it is 

not thought new costs will arise. 

23

61



These documents relate to the Abusive Behaviour and Sexual Harm (Scotland) Bill (SP Bill 81) 

as introduced in the Scottish Parliament on 8 October 2015 

 

 

6. In addition, the statutory aggravator will formally require the court to consider whether a 

more severe sentence is required in any given case.  The aggravator does not increase the 

maximum sentence available for any given offence and this, coupled with the fact that courts are 

already likely to be considering whether sentences currently imposed for offences associated 

with domestic abuse should be increased to reflect this fact, means that it is unlikely new costs 

will arise.  However, in view of the very large number of cases relating to domestic abuse which 

come before the courts, the Scottish Courts and Tribunals Service (SCTS) consider that this 

provision will result in additional costs being incurred.  SCTS estimates that, though the cost in 

any individual case will be very small, the requirement to state and record the extent of, and 

reasons for, any difference in sentence as a result of the domestic abuse aggravation in each of 

around 14,000 cases each year which carry a domestic abuse marker which proceed to 

sentencing will result in additional costs of £66,250 each year for SCTS.  If the aggravation is 

not used in all the cases that currently carry the domestic abuse marker then this cost may be 

lower.  On the other hand, if the aggravation is libelled in cases which do not currently attract the 

domestic abuse marker (which is less likely as the conditions which require to be met to prove 

the aggravation are more stringent than are required to add the existing domestic abuse marker) 

then the costs could be higher.  This cost will be met from within SCTS’ existing budget and will 

not require any additional funding. 

Costs on local authorities 

7. It is not anticipated that there will be any new costs falling on local authorities from the 

domestic abuse aggravator. 

Costs on other bodies, individuals and businesses 

8. It is not anticipated that there will be any new costs fallings on other bodies, individuals 

or businesses from the new domestic abuse aggravator. 

A NEW SPECIFIC OFFENCE FOR THE NON-CONSENSUAL SHARING OF 

INTIMATE IMAGES 

Costs on the Scottish Administration 

9. These provisions create a new offence of disclosing or threatening to disclose intimate 

images featuring another person, without their consent.  The key factor concerning cost 

implications will be the number of investigations and prosecutions.  In this respect, it is 

important to bear in mind that much, though not all, of the behaviour covered by this offence is 

capable of being prosecuted under the existing criminal law, for example, using the offences of 

threatening or abusive behaviour, misuse of a public electronic communications network, breach 

of the peace, stalking or blackmail. 

10. As such, the creation of a specific offence may not, of itself, significantly increase the 

number of offences reported to COPFS for prosecution.  However, previous experience with the 

introduction of a specific stalking offence indicates that it is likely that, by making it clearer that 

such behaviour is criminal, more victims may be encouraged to come forward and report such 

behaviour to the police.  This may in turn lead to more cases being prosecuted in the courts.  The 

new offence will cover some conduct that cannot currently be prosecuted under the existing law.  
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Aside from this, intimate image abuse is already gaining an increased media profile and it is 

likely that the introduction of new legislation will result in more cases being reported.  For these 

reasons, it is expected that there will be an increase in the number of cases reported for 

prosecution. 

11. Set against this, it may also be the case that, over the longer term at least, the existence of 

a specific offence may deter some people who might otherwise have engaged in this kind of 

behaviour because it will be clear to them that they would be committing a criminal offence if 

they did so. 

12. Police Scotland and COPFS do not have comprehensive data of the number of cases 

currently reported to them which relate to the non-consensual sharing of intimate images.  

However, Police Scotland were able to obtain figures from 4 of their Divisions whose IT systems 

had a marker added to record incidents of this kind, which shows that these divisions had 57 

cases reported to the police in 2014-15, of which 39 were reported to the Procurator Fiscal.  

These 4 Divisions, which do not cover the largest cities, account for just under 25% of the total 

number of domestic abuse charges reported by the police to COPFS. 

13. Based on this, it is estimated that around 230 cases are reported to the police each year 

across Scotland.  Of these, it is estimated that approximately 160 are reported to COPFS for 

consideration of prosecution.  COPFS prosecuted 86% of cases reported to them with a domestic 

abuse marker in 2014-15, and if it is assumed that a similar proportion of cases of intimate image 

abuse reported to them are prosecuted, this indicates that COPFS may prosecute just under 140 

cases involving the sharing of intimate images each year at present. 

14. Based on the limited information available, and taking account of their experience with 

the introduction of new criminal offences in other areas, such as stalking, COPFS estimates that 

they could receive between 50 and 100 extra reports each year, and prosecute between 60 and 

100 additional cases, some of which will be cases which are currently being reported to the 

police and/or to COPFS, but which cannot be prosecuted under the law as it stands. 

15. In 2011, Audit Scotland estimated that the cost to criminal justice agencies of processing 

a case through the summary courts was approximately £2,150
1
.  It is not considered that there 

has been a significant increase in such costs since then.  This includes the costs to Police 

Scotland, COPFS and SCTS as well as Scottish Legal Aid Board (SLAB) costs for an average 

summary case. 

16. This estimated average cost does not take into account whether a higher proportion of 

cases for the new offence will lead to evidence being led at trial than is the case for other 

offences.  It is difficult to estimate with any degree of precision whether this offence will 

generate a higher or lower proportion than average for being evidence led trials and so the 

figures do not include this as part of the estimate.  The “Cost of the Criminal Justice System” 

publication
2
 estimates that the average court cost for COPFS, SCTS and SLAB associated with a 

                                                 
1
 Page 17 http://www.audit-scotland.gov.uk/docs/central/2011/nr_110906_justice_overview.pdf 

2
 http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Publications/costcrimjustscot/costcrimjustdataset 
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summary case in the Sheriff Court is £1,069.  However, where a case goes to trial and evidence 

is led, the average court costs rise to £2,667. 

17. With maximum summary sentencing levels allowing custody up to 12 months and a fine 

up £10,000 to be imposed by a sheriff summary court, it is estimated that the vast majority of 

additional cases are likely to be processed as summary cases. 

18. An estimate of the total additional annual cost to criminal justice agencies as a result of 

the creation of the new offence would be between £129,000 (based on the low estimate of 60 

additional cases) and £215,000 (based on the high estimate of 100 additional cases).  These costs 

will be met from within existing budgets available to criminal justice agencies. 

19. These costs do not include the costs associated with carrying out any court-imposed 

sentences for the new offence.  In 2013-14, 87% of all cases prosecuted in the courts in Scotland 

resulted in a conviction and so for the purposes of this exercise, it has been assumed that 87% of 

the additional prosecutions will result in conviction. 

20. COPFS note that existing cases of intimate image abuse that they deal with are typically 

committed by partners or ex-partners of the victim and can be seen as a form of domestic abuse.  

For the purpose of this exercise, it has therefore been assumed that people convicted of this 

offence will be sentenced in a similar manner to perpetrators of other forms of domestic abuse. 

21. In 2013-14, there were 13,500 convictions for offences recorded as being associated with 

domestic abuse.  The most common crime type was in the category “breach of the peace, etc.”
3
 

with 5,935 convictions (44% of all offences flagged as being associated with domestic abuse) 

flagged as being associated with domestic abuse.  The second most common crime type was 

common assault with 4,005 convictions (30%) with crimes against public justice being the third 

most common crime type with 1,928 convictions (14%). 

22. From these 13,500 convictions, 2,160 (16%) resulted in a custodial sentence with the 

average length being 209 days, 3,240 (24%) resulted in a financial penalty, 4,050 (30%) resulted 

in a community payback order and the remaining 4,050 (30%) resulted in another form of non-

custodial disposal including admonishment. 

23. Applying the breakdown of disposals from existing offences associated with domestic 

abuse to the new offence, this would result in between 8 and 14 convictions leading to an 

average custodial sentence of 209 days (16%), between 13 and 21 convictions leading to a 

financial penalty (24%), between 16 and 26 convictions leading to a community payback order 

(30%) and between 16 and 26 convictions leading to another form on non-custodial disposal.  It 

should be noted that, in reality, the proportion of cases resulting in a custodial sentence may be 

lower as the sentencing outcomes for offences associated with domestic abuse will include 

crimes of assault to severe injury, sexual assault and rape where a custodial sentence is highly 

likely. 

                                                 
3
 This crime type includes the statutory offence of threatening and abusive behaviour. 
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24. Under existing prisoner early release rules, offenders receiving an average sentence of 

209 days will be released after serving half their sentence in custody.   

25. The Scottish Government publication “Cost of the Criminal Justice System” estimated 

the average cost of a prison place in 2013-14 to be £37,059
4
.The estimated cost in terms of 

prison places would be between £84,880 and £148,541. 

26. There will also be a requirement for Police Scotland to provide training for officers on the 

new offence.  However it is expected that the majority of this will be addressed via existing 

training. 

27. The total recurring costs to criminal justice agencies are estimated to total between 

£213,880 (based on COPFS low estimate of the number of additional cases) and £363,541 (based 

on their high estimate of the number of additional cases). These costs will be met from existing 

budgets for COPFS, SCTS, Police Scotland and SLAB and will not require any additional 

funding. 

Costs on local authorities 

28. The new offence is estimated to give rise to between 16 and 26 convictions each year 

where a community sentence would be imposed.  The “Cost of the Criminal Justice System” 

publication estimates the cost of a community sentence such as the community payback order to 

be £1,909 in 2013-14.  This would equate to a cost of between £30,544 and £49,634 on local 

authority criminal justice social work departments.  This will be met from existing resources 

provided to local authorities in this area and will not require any additional funding. 

Costs on other bodies, individuals and businesses 

29. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of the new offence. 

COURT IMPOSED PROTECTION FOR VICTIMS FOLLOWING HARASSMENT 

Costs on the Scottish Administration 

30. It is not anticipated that there will be any new costs falling on the Scottish 

Administration.  The effect of the provision is that in a very specific set of circumstances 

(namely where an individual is found by a court to have committed harassment of another 

person, but they are not convicted due to being either unfit to plead or not responsible for their 

conduct due to a mental disorder), a criminal court will be able to impose a non-harassment order 

on a person. 

31. Although it is expected that the court’s new powers will result in a small number of 

additional non-harassment orders being imposed, there is no direct cost associated with a non-

                                                 
4
 See page 63 of http://www.sps.gov.uk/Publications/Publication-4809.aspx 
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harassment order.  The costs for law enforcement agencies of taking action in response to the 

breach of a non-harassment order should be more than offset by not having to take action against 

criminal activity that can arise when such an order is not in place.  As such, it is not anticipated 

that there will be any significant new costs arising. 

Costs on local authorities 

32. It is not anticipated that there will be any new costs falling on local authorities. 

Costs on other bodies, individuals and businesses 

33. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses. 

JURY DIRECTIONS IN SEXUAL OFFENCE CASES 

Costs on the Scottish Administration 

34. These provisions require judges in sexual offence trials to provide juries with directions 

in cases where evidence is led or elicited at trial that: an alleged sexual offence may not have 

been reported until some time after it was alleged to have been committed, of the fact that it is 

not alleged that the accused used physical force to overcome the victim, or that the alleged 

victim did not physically resist their assailant. The judge’s directions must set out that there may 

be good reasons why that happened and that may not necessarily indicate that an allegation is 

false.  It is not anticipated that there will be significant new costs arising from the requirement 

for jury directions to be given in certain sexual offence cases.  Judges already can decide in the 

circumstances of a given case to offer direction to the jury in the manner provided for in the Bill.  

35. However, the SCTS have estimated that there will be a small cost resulting from the time 

required to deliver additional instructions in a charge to the jury.  A total of 1,438 sexual offence 

cases were tried in the Scottish courts in 2013-14
5
 where this was the main offence for which the 

offender was tried.  However, only a proportion of these will have been tried before a jury, and a 

proportion of those cases will not have proceeded to a full trial as the offender will have entered 

a guilty plea.  On the other hand, it is known that a larger proportion of rape trials proceed to full 

trial than is the case for most other types of offences, and these are always tried in the High 

Court before a jury.  The issues requiring direction will not arise in every case and, for the 

purpose of this exercise, it has been assumed that 100 cases in the High Court and 100 cases in 

the Sheriff Court will require additional instruction each year. In practice, this will depend on 

both the number of sexual offence cases which are tried before a jury each year, and the 

proportion of those cases which raise issues which would require the directions to be given on 

these matters.  While more sexual offence cases are tried in the Sheriff Court than in the High 

Court, the fact that all rape trials are tried in the High Court, and that these issues are more likely 

to arise in such trials, means it is reasonable to assume that the proposed directions will affect 

equal numbers of trials in the Sheriff and High Courts.   SCTS estimate this would result in 

additional costs of £3,800 each year for High Court cases and £2,800 each year for Sheriff Court 

                                                 
5
 See Criminal Proceedings in Scottish Courts 2013-14: http://www.gov.scot/Publications/2014/12/1343/4#t3 
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cases.  This cost will be met from within SCTS’ existing budget and will not require any 

additional funding. 

36. The Judicial Institute for Scotland is responsible for training to the judiciary and it will be 

a matter for them to decide how best to ensure judges are made aware of and trained for this new 

statutory requirement. 

Costs on local authorities 

37. It is not anticipated that there will be any new costs falling on local authorities. 

Costs on other bodies, individuals and businesses 

38. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses. 

CHILD SEXUAL OFFENCES COMMITTED ELSEWHERE IN THE UK 

Costs on the Scottish Administration 

39. It is not anticipated that any new significant costs will arise on the Scottish 

Administration.  The provision will allow prosecution to take place in Scotland of child sex 

offences committed by Scottish residents elsewhere in the United Kingdom.  However, it is not 

considered likely that many prosecutions will take place as it will continue to be the norm that 

where a Scottish resident commits a child sexual offence elsewhere in the UK, any prosecution 

will take place where the offence took place.  This provision is intended to ensure that where, for 

example, an offender has abused a child in different locations around the UK over a period of 

time, it is possible to prosecute all the conduct on a single indictment, as the alternative would be 

to require the child to go through the ordeal of two separate trials, or to prosecute only the 

offences which were committed in one jurisdiction. 

Costs on local authorities 

40. It is not anticipated that there will be any new costs falling on local authorities. 

Costs on other bodies, individuals and businesses 

41. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses. 

REFORMS TO SYSTEM OF CIVIL ORDERS AVAILABLE TO PROTECT 

COMMUNITIES FROM THOSE WHO MAY COMMIT SEXUAL OFFENCES 

Costs on the Scottish Administration 

42. It is not anticipated that there will be any new costs arising on the Scottish 

Administration.  The new provisions simplify and rationalise the existing civil orders by 

introducing: 
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 sexual harm prevention order – a post-conviction order which replaces the sexual 

offences prevention order (SOPO) and foreign travel order (FTO) under the Sexual 

Offences Act 2003 and can apply to those convicted of a relevant sexual offence; and 

 sexual risk order (SRO) – a non-conviction order which replaces the risk of sexual 

harm order (RSHO) under the Protection of Children and Prevention of Sexual 

Offences (Scotland) Act 2005, and can apply to any individual who poses a risk of 

sexual harm. 

43. The orders will be used to tailor conditions and restrictions on sex offenders and those 

who pose a risk of sexual harm on a case-by-case basis.  Both will be available for the purposes 

of protecting both under-18s and adults. 

44. Rationalising the existing orders will also simplify the landscape (thereby giving greater 

clarity to Police Scotland, with a possible time/cost saving), and help to ensure that Police 

Scotland and others are able to exercise their professional discretion.  Whilst there may be an 

initial impact in terms of the training required, it is expected that the majority of this will be 

addressed via existing training.  There may be a positive impact in terms of a more flexible civil 

order being more effective in managing the risks posed by individuals, and thereby reducing the 

numbers of further sexual offences committed – benefitting the public directly and, in the long 

term, potentially reducing the number of these cases that must be dealt with by Police Scotland, 

the SCTS and other parts of the criminal justice system. 

45. The number of orders currently imposed and what might be expected under the proposed 

new system are set out below. 

46. The number of orders imposed under the current system are as follows: 

Year SOPOs imposed RSHOs imposed FTOs imposed 

2006-07 34 1 0 

2007-08 43 3 0 

2008-09 37 7 0 

2009-10 39 4 0 

2010-11 46 7 0 

2011-12 47 10 0 

2012-13 26 13 0 

2013-14 48 4 1 
Source: Police Scotland/MAPPA annual reports 

Sexual harm prevention order 

47. The proposed changes will bring together the provisions available under current SOPOs 

and FTOs into one post-conviction order.  There may be some increase, for example in orders 

imposed to restrict foreign travel, but a significant increase is not expected.  In this connection, 

based on information provided by Police Scotland, it has been estimated that it costs about 

£1,300 to make a very straightforward application for an order, this includes court fees and 

Sheriff Officers’ fees.  Breaches and applications for variations would incur similar costs 

Moreover it is not expected that there will be an increase in the number of appeals to the Sheriff 

Principal against the making of such orders.  Information from Police Scotland suggests that it 
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might expect 1 such appeal every year, and, depending on the length and complexity of the case, 

that might cost in the region of between £10,000 and £15,000. 

48. Information from Police Scotland suggests that there are currently 488 live SOPOs as at 

July 2015.  However this is in the context that SOPOs were first introduced on 1 May 2004 and 

they are a closely focused intervention only suitable for the most dangerous offenders.  

Accordingly, while it is expected that the number of sexual harm prevention orders imposed to 

be higher, given this baseline is relatively low, any increase is not expected to have a significant 

impact on the criminal justice system. 

Sexual risk order 

49. The SRO will replace the RSHO and will be used to tailor conditions and restrictions on 

offenders on a case-by-case basis.  To impose an order the court will have to be satisfied that the 

individual has committed a sexual act that suggests that he or she poses a risk of sexual harm to 

adults or children in the UK and/or that he or she poses a risk of sexual harm to children or 

vulnerable adults outside of the UK.  A sexual risk order may require a person to do anything 

described in it or may prohibit the person from doing anything described in it, including 

preventing travel overseas (where the individual poses a risk outside of the UK). The police will 

be able to apply to the Sheriff Court for an order to be imposed. 

50. Information from Police Scotland suggests that the number of RSHOs imposed has 

historically been low – for example, 74 RSHOs have been granted as either interim or full orders 

in Scotland since the legislation first came into force (7 October 2005).  There are currently only 

16 live orders as at July 2015.  Again, while it is expected that the number of SROs imposed to 

be higher, given this baseline is low, it is not expected that there will be a significant impact on 

the criminal justice system.  Applications for RSHOs currently cost about £1300.  However it 

should be noted that the “evidential hurdle” for the SRO is much lower than the current 

equivalent and this is expected to have a consequence in terms of cost.  Moreover there should 

not be any additional police costs as reports or indications of such behaviour are already 

investigated by the police.  It is important to note that these orders may also generate savings as 

they would prevent offending and the costs associated with investigating, prosecuting offences, 

and providing support for victims. 

51. Whilst it is possible that a higher number than at present may breach the order, it is  

considered that the number is again likely to be very low – so any impact on the courts, prison or 

social work services will also be low.  Data on the number that currently breach is not available. 

Costs on local authorities 

52. It is not anticipated that there will be any new costs falling on local authorities. 

Costs on other bodies, individuals and businesses 

53. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses. 

31

69



These documents relate to the Abusive Behaviour and Sexual Harm (Scotland) Bill (SP Bill 81) 

as introduced in the Scottish Parliament on 8 October 2015 

 

 

ESTIMATED COSTS OF THE BILL 

Year  2016-17 
2017-18 (and 

annually thereafter) 

Recurring costs 

New domestic 

aggravator 
£66,250 £66,250 

New offence of 

sharing intimate 

images 

Low estimate 

£244,424 

High estimate 

£413,175 

Low estimate 

£244,424 

High estimate 

£413,175 

Jury directions £6,600 £6,600 

Criminal non-

harassment orders 
Nil Nil 

Prosecution of child 

sex offences 

committed elsewhere 

in the UK 

Nil Nil 

Reforms to civil 

orders to protect 

communities from 

sexual offending 

Nil Nil 

Total  

Low estimate 

£317,274 

High estimate 

£486,025 

Low estimate 

£317,274 

High estimate 

£486,025 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 8 October 2015, the Cabinet Secretary for Justice (Michael Matheson MSP) made the 

following statement: 

 

―In my view, the provisions of the Abusive Behaviour and Sexual Harm (Scotland) Bill 

would be within the legislative competence of the Scottish Parliament.‖ 

—————————— 

 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 8 October 2015, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

 

―In my view, the provisions of the Abusive Behaviour and Sexual Harm (Scotland) Bill 

would be within the legislative competence of the Scottish Parliament.‖ 
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SP Bill 81–PM 1 Session 4 (2015) 

 

 

ABUSIVE BEHAVIOUR AND SEXUAL HARM 

(SCOTLAND) BILL 

 
—————————— 

 

POLICY MEMORANDUM 

INTRODUCTION 

1. This document relates to the Abusive Behaviour and Sexual Harm (Scotland) Bill 

introduced in the Scottish Parliament on 8 October 2015.  It has been prepared by the Scottish 

Government to satisfy Rule 9.3.3 of the Parliament’s Standing Orders.  The contents are entirely 

the responsibility of the Scottish Government and have not been endorsed by the Parliament.  

Explanatory Notes and other accompanying documents are published separately as SP Bill 81–

EN. 

POLICY OBJECTIVES OF THE BILL 

2. The provisions in the Bill will help improve how the justice system responds to abusive 

behaviour including domestic abuse and sexual harm.  This should help improve public safety 

through ensuring perpetrators are appropriately held to account for their conduct.   

3. The Bill: 

 provides a new specific ―domestic abuse‖ aggravator that an offence was aggravated 

by involving abuse of a person’s partner or ex-partner, 

 provides a new specific offence for the non-consensual sharing of private, intimate 

images (often called ―revenge porn‖), 

 allows courts to directly protect victims where the court is satisfied a person did 

harass another person, but a conviction does not take place due to the mental or 

physical condition of the person,  

 requires juries in sexual offence cases to be given specific directions about how to 

consider the evidence, 

 ensures child sexual offences committed in England and Wales by Scottish residents 

are capable of being prosecuted in Scotland, 

 reforms the system of civil orders available to protect communities from those who 

may commit sex offences.   

4. The Bill will help contribute to the Scottish Government’s national outcome of helping 

people live their lives safe from crime, disorder and danger by improving how the justice system 

is able to deal with domestic abuse and sexual offending.  This should give confidence to victims 

that action under the criminal law can be taken when they are subject to coercive control by their 

partner.   
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5. In line with the Scottish Government’s Justice Strategy
1
, the Bill will help ensure people 

experience low levels of crime as well as experience low levels of fear, alarm and distress.  The 

Bill will also help people to have high levels of confidence in justice institutions and processes. 

6. It is important to understand the wider context within which these reforms are being 

progressed. 

7. In June 2014 the Scottish Government launched the Equally Safe Strategy
2
.  This is an 

ambitious, high level strategy which was developed in partnership with COSLA and in 

association with a wide range of partners including Scottish Women’s Aid and Rape Crisis 

Scotland alongside Police Scotland and NHS Health Scotland.  The aim is to create a strong and 

flourishing Scotland where all individuals are equally safe and respected, where women and girls 

live free from abuse and the attitudes which perpetuate it.   

8. There is a clear and unequivocal message which runs through the Strategy that violence 

against women and girls will not be tolerated, and a bold and unapologetic approach which links 

systematic gender inequality with the root causes of violence against women.  The Strategy seeks 

to involve everyone in a shared understanding of the problem and the causes, risk factors and the 

scale of the problem within Scotland.  Equally Safe seeks to instigate a step change in emphasis 

on preventing violence from occurring in the first place, and where it does occur intervening at 

the earliest possible stage to minimise the harm caused.  Equally Safe acknowledges that both 

women and girls and men and boys can be victims of abuse and sexual harm. 

9. Progress under the Strategy can already be seen within the justice sector with, for 

example, Police Scotland’s decision for a national roll out of its Disclosure Scheme for Domestic 

Abuse.  There were 60,080 incidents of domestic abuse recorded by the police in Scotland in 

2012-13.  Of these incidents 80% had a female victim and a male perpetrator. The disclosure 

scheme provides a formal mechanism through which people can request information from Police 

Scotland about their partner’s background if they suspect their partner has a history of violence.  

This scheme will not eradicate domestic abuse on its own, but is a good example of the type of 

practical scheme that can be seen within a context of measures and interventions to increase the 

support provided to potential victims of domestic abuse.   

10. The Scottish Government has invested long-standing equalities funding in measures to 

tackle violence against women and girls.  In March this year, new funding of £20m was 

committed from the justice budget to be used in the period 2014-15 to 2016-17 to better support 

victims of violence and sexual assault and help prevent abuse and harm.  This funding will go 

towards measures within the justice system to reduce delays, inconvenience and stress for 

victims and their families; widening access to specialist advocacy and support services for the 

victims of crime, including domestic abuse and sexual offences; exploring an expansion to 

innovative initiatives such as the Caledonian System, which work with men convicted of 

domestic abuse related offences to address the underlying causes of their behaviour and further 

protect women; and improving education and information resources within schools and work 

                                                 
1
 http://www.scotland.gov.uk/Topics/Justice/justicestrategy 

2
 http://www.gov.scot/Publications/2014/06/7483 
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places to help increase public understanding of these crimes and reinforce a zero-tolerance 

approach to domestic abuse and sexual crimes.  

11. Further details of the specific policy contained within the Bill are given in the following 

paragraphs. 

SPECIFIC PROVISIONS 

Aggravation of offence where abuse of partner or ex-partner 

Policy objectives 

12. To provide for a new statutory aggravation that an offence involved abuse of a person’s 

partner or ex-partner, and require courts to take account of that fact in sentencing the offender. 

Key information 

13. Statutory aggravations exist to assist in the identification and prosecution of a number of 

different types of crime.  For example, the Offences (Aggravation by Prejudice) (Scotland) Act 

2009 provides for statutory aggravations for any crimes where the perpetrator is motivated by 

malice or ill-will towards an individual based on their sexual orientation, transgender identity or 

disability.  This could, for example, be an assault motivated by ill-will towards a person because 

of their sexual orientation.  Where offences are proven to have been motivated by such malice or 

ill-will, the court must take that into account when determining sentence.  Evidence from a single 

source is sufficient to establish the aggravation. 

14. Section 74 of the Criminal Justice (Scotland) Act 2003 makes similar provision for 

offences aggravated by religious prejudice, and section 96 of the Crime and Disorder Act 1998 

provides for a statutory aggravation that an offence was motivated by malice or ill-will towards 

the victim based on their membership (or presumed membership) of a racial group. 

15. The Human Trafficking and Exploitation (Scotland) Bill recently passed by the 

Parliament, establishes a statutory aggravation that an offence was committed against a 

background of human trafficking.  This recognises that many cases involving other offences, for 

example, producing false documents, immigration offences, brothel-keeping and drugs offences, 

are committed in the context of human trafficking, even though there may be insufficient 

evidence to raise proceedings for a specific human trafficking offence. 

16. A statutory aggravation that an offence or offences involved abuse of a person’s partner 

or ex-partner provides a means of ensuring that the courts formally recognise a victim’s 

experience.  By placing a statutory duty on the courts to take this fact into account when 

sentencing the offender, as they are required to do by existing legislation concerning e.g. 

offences aggravated by prejudice, victims can have greater confidence that the sentencing 

decisions of the courts reflect the fact that the offence occurred in the context of an abusive 

relationship. 

17. The Bill provides that an offence is aggravated by involving abuse of a person’s partner 

or ex-partner where it is established that the convicted person intended to cause their partner or 
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ex-partner to suffer physical or psychological harm by committing the offence or else, where the 

offence was committed against the person’s partner or ex-partner, the offender was reckless as to 

whether the offence would cause such harm.  As such, the aggravation will apply where a person 

is convicted of an offence against a third party (e.g. their ex-partner’s child) and it is proven that 

their intent in committing the offence was to cause their ex-partner to suffer psychological harm.   

Where the offence is committed against a partner or ex-partner, it is sufficient to prove that the 

accused was reckless as to whether their actions would cause physical or psychological harm, so 

where, for example, a person assaults their ex-partner, it would not be necessary to show that it 

was their intent to cause harm, providing it can be shown that they were reckless as to whether 

their actions would cause such harm. 

Alternative approaches 

18. The consultation, Equally Safe – Reforming the criminal law to address domestic abuse 

and sexual offences
3
, sought views on the creation of a specific offence to deal with domestic 

abuse.  Initial analysis of the consultation responses confirmed strong support for such an 

offence but a wide range of different views about how the specific offence should be framed.  

The Scottish Government’s Programme for Government in September 2015
4
, announced that the 

Government will publish and seek views on the exact wording of a specific offence to deal with 

those who commit psychological abuse and coercive and controlling behaviour during 2015, 

separate from the current Bill.  This will allow time for engagement between stakeholders to 

seek to establish broad support for the terms of the offence. 

19. While the creation of a specific offence could be seen as an alternative to the creation of a 

―domestic abuse‖ aggravation, the great majority of consultation respondents were of the view 

that a statutory domestic abuse aggravation should be introduced in addition to any specific 

offence as, even once a specific offence has been introduced, there may be individual cases 

where it is more appropriate to prosecute the offender for another substantive offence and libel 

the aggravation to reflect the fact that the offence amounted to the abuse of the offender’s partner 

or former partner. 

Consultation 

20. The Scottish Government’s consultation, Equally Safe – Reforming the criminal law to 

address domestic abuse and sexual offences, sought views on a proposal to introduce a statutory 

aggravation that an offence was committed as part of a course of conduct amounting to domestic 

abuse. 

21. A clear majority of those who responded to this question (97%) thought that there should 

be a statutory aggravation that an offence was committed against a background of domestic 

abuse being perpetrated.  Consultees noted that the statutory aggravation model is well 

understood and that it would ensure that the fact that an offence was connected to domestic 

abuse to be formally recognised and recorded through the court process. 

                                                 
3
 http://www.gov.scot/Publications/2015/03/4845 

4
 http://www.gov.scot/Publications/2015/09/7685/5 
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Disclosing, or threatening to disclose, an intimate photograph or film 

Policy objectives 

22. To make it a criminal offence for a person to share, publish or distribute private, intimate 

images relating to another person without that person’s consent, or to threaten to do so. 

Key information 

23. Recent technological developments mean that it is easier than ever before to take and 

share pictures, messages and videos with friends and family and the wider world.  Unfortunately, 

a small number of people have used this technology to threaten, harass and abuse other people.  

This can take many forms, but one which has attracted much attention in recent years has been 

the non-consensual sharing of private and intimate images, typically of partners or former 

partners. 

24. This often involves images being shared on the internet, sometimes on websites set up 

specifically for this purpose.  There have been cases in which the names and contact details of 

victims have been posted together with such private images.  In other cases, threats to publish 

such material on the internet have been used by abusive partners or ex-partners to control victims 

as part of a campaign of intimidation or blackmail.   

25. Depending on the facts and circumstances of the particular case, there are a number of 

criminal offences which can be used to prosecute people who publish or share private intimate 

images, for example, of a partner or former partner, without their consent.  These include 

blackmail, breach of the peace, threatening or abusive behaviour, stalking and improper use of a 

public electronic communications network. 

26. However, in the absence of an offence specifically concerned with the sharing of intimate 

images the exact scope of the law in this area can be seen by many as being unclear.  Victims of 

this kind of behaviour may not be aware that a criminal offence has been committed against 

them, and potential perpetrators may not be aware that what they are doing is criminal.  Even 

where a successful prosecution has taken place, a victim may consider that the prosecution of the 

perpetrator for an offence such as threatening and abusive behaviour does not fully reflect their 

particular experience. 

27. By proving for a new offence concerning the sharing of private, intimate images, we 

intend to make clear that it is unlawful to share private, intimate images of another person 

without their consent. 

28. This new offence will criminalise a person who publishes, shares or otherwise distributes 

private, intimate images of another person without their consent where they either intend to 

cause that person to feel fear, alarm or distress or otherwise are reckless as to the possibility that 

sharing such material will cause them to feel fear, alarm or distress. 

29. The intimate images covered by the offence include still or moving images of a person: 

  engaging in a sexual act of a kind not ordinarily done in public, or  
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 in which their genitals, buttocks or breasts are exposed or covered only with 

underwear. 

30. However, an image is not considered to be an intimate image if it was taken in a public 

place and other members of the public were present.  This ensures that the offence does not 

extend to, for example, photographs taken by members of the public of a naked protestor, or of a 

―streaker‖ at a sporting event.  

31. The maximum penalty for the new offence on conviction on indictment will be 5 years 

imprisonment.  The offence is broadly comparable with the existing threatening and abusive 

behaviour offence which carries 5 year imprisonment as a maximum penalty. 

Alternative approaches 

32. Three broad options for addressing the non-consensual sharing of private, intimate 

images were considered.   

33. The first was to rely on the existing law to prosecute those who share or distribute 

private, intimate images of a person without their consent.  Depending on the facts and 

circumstances of the particular case, it may be possible to prosecute people who engage in this 

conduct using offences of blackmail, breach of the peace, threatening or abusive behaviour, 

stalking and improper use of a public electronic communications network.  However, a very 

clear majority of respondents to the Scottish Government’s consultation supported the creation 

of a specific offence, and it is considered that the creation of a specific offence would make the 

exact scope of the law in this area clear and send a clear message to both victims and potential 

perpetrators that such conduct is criminal.   

34. Another option which was considered was replicating the provisions at sections 33 to 35 

of the Criminal Justice and Courts Act 2015, which provide for an offence of ―disclosing private 

sexual photographs and films with intent to cause distress‖.  However, it is considered that the 

approach taken in this offence was insufficiently broad.  It requires that the accused acted with 

the intent of causing fear, alarm or distress to the victim, and not merely that they were reckless 

as to the possibility that their actions would have this effect.  Stakeholders have advised that this 

could represent a significant barrier to prosecution.   

35. Consideration was given as to whether the offence should extend to the sharing of private 

and intimate written and audio communications, such as letters, text messages, e-mails and 

voice-mail recordings.  However, while the sharing of such material could, in some 

circumstances, be used to cause alarm or distress to the person to whom it relates, in practice, 

almost all the cases which the Scottish Government is aware of have involved the sharing of 

intimate images.  Furthermore, providing a clear definition of an intimate written or recorded 

communication that is easy to interpret, and does not risk unintended consequences in terms of 

interference with freedom of speech, would be very difficult.  It should be noted that it will 

remain possible for the Crown Office and Procurator Fiscal Service (COPFS) to prosecute the 

sharing of such materials using, for example, the Communications Act 2003 offence or the 

offence of threatening or abusive behaviour, in appropriate cases.   
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36. Another approach suggested by some respondents to the consultation was a broad 

―breach of privacy‖ type offence which would make it a criminal offence to share, distribute or 

publish any images of another person or other communications sent by that person such as text 

messages, voice-mails, e-mails or letters, without their consent.  However, it is considered that 

such an offence would be considerably wider in scope than is required to deal with the core harm 

of the sharing of private, intimate images, and that there was a risk of creating unintended 

consequences, for example, potentially inadvertently criminalising much ordinary use of internet 

social media and photo-sharing sites.   

37. The consultation also sought views on whether the offence should adopt a test for an 

―intimate image‖ where an image is considered to be private and intimate if the person featured 

in the image and the person sharing the image considered it to be so.  This would have the 

advantage that it would include images that may not be ―sexual‖ images, but which would be 

considered to be private because of the particular circumstances or cultural beliefs of the person 

featured in it (e.g. an image of a person who would always choose to wear a headscarf in public 

who is not wearing a headscarf, or an image of a transgender person prior to that change).   

While there was considerable support for this from consultees, the Scottish Government 

considers that such an approach risked perpetuating the very ambiguity in the law which a 

specific offence is seeking to address, and that it may be very difficult for police and prosecutors 

to establish that such a shared understanding, that a particular image was ―intimate‖, actually 

existed between the person featured in the image and the person sharing the image. 

Consultation 

38. The Scottish Government’s consultation, Equally Safe – Reforming the criminal law to 

address domestic abuse and sexual offences, sought views on proposals to introduce a specific 

offence concerning the non-consensual sharing of private, intimate images.  The very clear 

majority of respondents (99%) agreed that a specific offence should be created. 

39. Respondents also identified a range of issues that should be considered or addressed if 

legislation is taken forward.  These included consideration of how the offence could impact on 

particular groups (e.g. children, or those with a learning disability) who may not understand the 

consequence of their behaviour, and extension of any offence to cover other materials that can be 

used to humiliate or control, including sound or audio files (such as voicemail), other moving 

image recordings, photo-shopped or composite images and texts and e-mails. 

40. The majority of respondents to the consultation (73%) did not agree that the offence 

should be restricted to images as other materials, such as audio files, texts and e-mails, could be 

used by a perpetrator to humiliate or control a victim.  However, those who agreed that the 

offence should be restricted to images expressed the view that keeping the offence specific 

would help to ensure that it remains clear that creating a broad offence of criminal infringement 

of privacy (which they argued that extending the offence to cover written and voice materials 

would do) without proper consideration of the possible consequences could create problems. 

41. There was support from the majority of respondents (79%) for the proposal to define an 

image as an ―intimate image‖ if the person featured in the image and the person sharing the 

image both considered it to be so, as such a definition would allow for intimate but non-sexual 

images to be covered, taking account of images which might be considered intimate because of 
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the cultural or religious beliefs of those involved.  Those who favoured an objective test of what 

constitutes an ―intimate image‖ tended to have concerns that too wide a definition could lack 

clarity and certainty as to when an offence had been committed, and would be too open to 

interpretation and subjective judgment, including at the trial stage. 

42. There was support from a clear majority of respondents (94%) that it should be an 

offence to threaten to share intimate images of another person without their consent.  Comments 

most frequently focused on the powerful and harmful effect that such threats can have on the 

person affected.  Those who disagreed that it should be an offence tended to voice concerns 

about how enforceable such an offence would be. 

Making of non-harassment orders in criminal cases 

Policy objectives 

43. To provide the court with a power to make a non-harassment order (NHO) where a 

person is unfit to plead, but the court decides they did commit the offence with which they are 

charged or where a person is acquitted as they were not criminally responsible at the time of the 

offence due to a mental condition. 

Key information 

44. Where a person is prosecuted for a criminal offence, there is a mechanism in the Criminal 

Procedure (Scotland) Act 1995 (―the 1995 Act‖) for the court to hold that the person is mentally 

or physically unfit to stand trial.  The test for unfitness to stand trial is that the person is 

incapable of participating effectively in the trial because of a mental or physical condition.  In 

assessing this, the court will take into account whether the person has the ability to understand 

key elements of the trial process and instruct a lawyer. 

45. Where the court is satisfied that an accused person is unfit to stand trial, the court can 

hold an examination of facts to decide whether the person did in fact carry out the acts 

constituting the offence with which they are charged.  In such circumstances, where the court 

decides that a person did carry out the acts constituting the offence with which they have been 

charged, this is not recorded as a conviction and the person is not ―sentenced‖ to a criminal 

penalty.   

46. Section 51A of the 1995 Act provides that an accused may be acquitted on the grounds 

that they were not criminally responsible for their acts at the time of the offence, whilst accepting 

that the accused did commit the act(s) constituting the offence.  This again is not recorded as a 

conviction. 

47. This has implications for the disposals available to the court.  Recently, a court case 

highlighted an issue in relation to the operation of NHOs imposed by the criminal courts.  NHOs 

are intended to provide a means of ensuring that on-going harassment by one individual of 

another can be prevented.  In Scotland, NHOs can be granted in a civil court on application by 

the person suffering harassment, or by a criminal court following conviction for a criminal 

offence involving harassment of the person to whom the order relates.  In either case, an NHO 
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can require a person to desist all contact with another person for a period of time as laid down by 

the court within the terms of the order.  Breach of the terms of an NHO is a criminal offence. 

48. However, while the criminal court can impose an NHO on an offender following 

conviction, they have no power to do so following an examination of facts where a person has 

been found by the court to have carried out acts constituting a criminal offence, but where the 

court has accepted either that they are unfit to stand trial, or that they were not criminally 

responsible for their acts at the time of the offence. 

49. It would be open to the victim to apply to the civil court to impose an NHO or interdict, 

but this requires the victim to initiate a separate legal process notwithstanding that the criminal 

court has already come to the view that the relevant person has committed acts constituting an 

offence against the person applying for an NHO. 

50. The Bill amends the 1995 Act to enable the prosecutor to apply to the court to make an 

NHO against a person who, following an examination of facts, has been found to have carried 

out the acts constituting the offence with which they were charged or who has been acquitted 

under section 51A of the 1995 Act because they were not criminally responsible for their actions 

at the time they committed the offence. 

51. Breach of an NHO is a criminal offence.  There is of course a risk that, in some cases, a 

person who is found unfit to stand trial in respect of the offence for which the NHO was imposed 

might similarly be found unfit to stand trial if they are at a later date charged with a criminal 

offence for breaching the terms of that NHO.  However, it is not considered that this negates the 

usefulness of an NHO.  Having an NHO in place may make it easier for the police to intervene to 

protect the victim of harassment at an early stage in the event of on-going harassment by the 

subject of the order, as behaviour which is contrary to the terms of the NHO (e.g. approaching 

the person named in the order) would not necessarily otherwise constitute a criminal offence.  It 

will continue to be the responsibility of the trial judge to satisfy themselves that it is appropriate 

to grant the NHO in any individual case. 

52. It is worth noting that the courts can impose a sexual offences prevention order (SOPO) 

(one of the civil orders reformed by this Bill) where a person has been found to have committed 

an offence following a finding of facts, or where they have been acquitted because they lacked 

criminal responsibility at the time the offence was committed.  A SOPO imposes conditions on 

the offender either prohibiting them from doing something described in the order or requiring 

them to do something described in the order.  They are intended to protect the public from 

serious sexual harm from the offender.  As with NHOs, their purpose is to protect members of 

the public, rather than to punish an offender and, as such, it may be appropriate to impose a 

SOPO whether or not a person was criminally responsible for their actions at the time of the 

offence, or fit to stand trial. 

Consultation 

53. The Scottish Government’s consultation, Equally Safe – Reforming the criminal law to 

address domestic abuse and sexual offences, sought views on a proposal to enable non-

harassment orders to be imposed following a finding of facts, in circumstances where the 
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accused is unfit to stand trial, or where the person who committed the act constituting the offence 

was not criminally responsible for their actions at the time of the offence.   

54. The clear majority of respondents (97%) thought that non-harassment orders should be 

available to the court in such circumstances.  Many of those responding to the consultation 

stressed the importance of providing protections to those harassed or stalked in circumstances 

where the perpetrator is found not fit to stand trial.  They also noted the burden that can be 

placed on victims if they have to apply for a civil order (especially where they do not qualify for 

legal aid).   

Alternative approaches 

55. There is no alternative approach that can achieve the policy objective.  Retaining the 

status quo would mean that, in the small number of cases where this issue arises, the victim 

would require to seek a non-harassment order or interdict through the civil courts where the 

perpetrator was unfit for trial, or acquitted because they lacked the mental capacity to be 

criminally responsible for their actions. 

Jury directions relating to sexual offences 

Policy objectives 

56. To require judges in sexual offence trials to provide juries with directions in cases where 

evidence is led or elicited at trial that: an alleged sexual offence may not have been reported until 

some time after it was alleged to have been committed, of the fact that it is not alleged that the 

accused used physical force to overcome the victim, or that the alleged victim did not physically 

resist their assailant. The judge’s directions must set out that there may be good reasons why that 

happened and that may not necessarily indicate that an allegation is false.  

Key information 

57. Concern has been expressed that certain ill-founded preconceptions held by members of 

the public, who make up juries, about the nature of sexual violence make understanding victims’ 

responses to such crimes more difficult. 

58. It is thought that some members of the public imagine that a sexual assault is almost 

always violent and that, if assaulted, a victim would be very likely to respond by trying to 

physically resist their attacker. 

59. Equally, it has been suggested that jurors may regard the fact that a significant period of 

time passed between the time an alleged crime takes place and a report being made to the police 

about a rape or sexual assault as evidence that the allegation is false, despite the fact that there 

are many reasons that a victim may not tell anyone or make a report to the police about a sexual 

offence committed against them until some time after it has happened.  Police Scotland 

management information for 2013-14 indicated that a quarter of all sexual crimes and 36% of 

rapes were reported 1 year or more after the alleged incident took place. 
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60. In individual cases, COPFS can and do lead expert evidence on the question of the 

different ways in which people respond to sexual violence, the fact that there can be good 

reasons a victim may not report the crime to the police for some time after it has happened, and 

the fact that a victim of a sexual assault may not offer physical resistance to their attacker and 

may be as likely to ―freeze‖ or avoid physical resistance for fear of provoking their assailant. 

61. However, the Scottish Government considers that, where relevant, directions should be 

given to juries by the trial judge on these matters without the need to lead expert evidence in 

every case. It will remain open to COPFS to lead such expert evidence in individual cases where 

they consider it would be helpful and appropriate to do so. 

62. In recent years, there has been a significant increase in the proportion of cases in which 

sexual offences have been reported to the police only some years after they were alleged to have 

been committed.  This may be the result of changes in police investigations, the media attention 

given to cases involving certain high-profile sex offenders and may also reflect greater 

confidence among victims that their cases will be taken seriously by the justice system.  As a 

consequence, juries are more often being asked to consider cases in which a significant period of 

time has elapsed between the time an offence is alleged to have been committed and the point at 

which it is reported to the police. 

63. A statutory jury direction is a provision which requires that, in the circumstances set out 

in that provision, the trial judge must or may direct a jury about the matter set out in the 

provision.  At present, there are no statutory jury directions in place in Scots law.  The ―Scottish 

Jury Manual‖
5
, produced by the Judicial Institute for Scotland, provides information and 

guidance to judges who have the responsibility of charging juries in criminal trials, but it does 

not specifically address the question of how the judge should direct the jury on the question of 

what account to take of any significant period of time elapsing between the incident taking place 

and it being reported to the police, or concerning any suggestion by the defence that an apparent 

lack of resistance on the part of the alleged victim or a lack of physical force being used by the 

alleged perpetrator might indicate that the allegation is false. 

64. A number of jurisdictions have mechanisms in place, whether statutory or based in case 

law, to enable or to require a judge to caution a jury not to dismiss an allegation of rape or sexual 

assault simply because the complainer did not report the crime for some time after it was alleged 

to have taken place, and to bring to the jury’s attention the reasons why a victim may not report a 

sexual offence at the time it took place. 

65. For example, the Australian states of New South Wales
6
 and the Northern Territory

7
 have 

provision requiring the trial judge to direct the jury on this matter when evidence is led or a 

question is asked of a witness which tends to suggest delay by the person making the complaint.  

In New Zealand
8
, there is provision that judges can direct a jury that there may be good reasons 

why the victim of a sexual offence may take some time before making a complaint (or not report 

the offence at all) though, in contrast with the position in the Northern Territories and New South 

                                                 
5
 http://www.scotland-judiciary.org.uk/Upload/Documents/JuryManual2015.pdf 

6
 http://www.austlii.edu.au/au/legis/nsw/consol_act/cpa1986188/s294.html 

7
 http://www.austlii.edu.au/au/legis/nt/consol_act/soapa333/s4.html 

8
 http://www.legislation.govt.nz/act/public/2006/0069/latest/DLM393966.html 
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Wales, Australia, any such direction is made at the discretion of the judge.  In Canada, the 

Supreme Court has held that in relevant cases, the trial judge should inform the jury about the 

reasons a victim may delay in reporting a sexual assault, and in England and Wales, guidance is 

provided to judges in the ―Bench Book on Directing the Jury‖
9
, produced by the Judicial Studies 

Board, on a number of issues which may arise in the context of sexual offence trials, and 

includes an illustrative example of how the trial judge might direct the jury when questions arise 

about delayed reporting by the complainant. 

66. Similarly, there is some concern that juries may be unduly reluctant to convict in cases 

where the complainer in a sexual offence case did not physically resist their attacker, or where 

the accused did not use physical force to overcome the will of the complainer when committing 

the assault. 

67. Under Scots law, a sexual offence is committed when a person engages in sexual activity 

with another person without consent.  There is no requirement that the offender must use 

physical force to overcome the will of their victim, or that the victim must attempt to physically 

resist their assailant for an offence to be committed.  However, unfortunately, many people may 

wrongly believe that a person who was sexually assaulted or raped would be likely to attempt to 

physically resist their attacker and that an absence of physical resistance could be indicative that 

an allegation is false. 

68. There are, of course, many reasons why the victim of a rape or other sexual assault may 

not physically resist their attacker.  They might fear that physical resistance may cause their 

attacker to retaliate and escalate the physical violence of the assault, or the shock of being 

sexually assaulted may cause the victim to freeze and simply wish for the horrific experience to 

be over as soon as possible. 

69. The Scottish Government is not aware of any jurisdiction that has legislated to provide 

for statutory jury directions concerning what weight to place on the fact that there was a lack of 

physical resistance on the part of the complainer, or that the alleged perpetrator did not use 

physical force to overcome the will of the complainer, in a sexual offence case. 

70. However, the ―Bench Book on Directing the Jury‖ provides ―example‖ jury directions
10

 

for judges in England and Wales to use where this issue arises, which are intended to make clear 

to a jury that there is no single ―typical‖ response to non-consensual sexual activity and that it 

should not be assumed that a victim will necessarily resist or loudly protest.  A number of other 

jurisdictions address the issue indirectly through judicial directions concerning consent, though 

these address a slightly different issue in that they are concerned with impressing upon a jury 

that physical resistance (or verbal protest) is not required for the crime of rape (or sexual assault) 

to be committed. 

71. The Bill makes provision for two statutory jury directions.  The first provides that, where 

evidence is led at trial which suggests that a person did not tell or delayed in telling anyone about 

                                                 
9
 https://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Training/benchbook_criminal_2010.pdf 

10
 http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Training/benchbook_criminal_2010.pdf – see 

Page 359. 
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the offence, or did not report or delayed in reporting, the offence to the police, the judge, in 

charging the jury, must advise that there can be good reasons why the victim of a sexual offence 

may not tell others about it or report it to the police, or may delay in doing so, and that this does 

not necessarily indicate that an allegation is false. 

72. The second provides that, where evidence is given which suggests that sexual activity 

took place without physical resistance on the part of the person against whom the offence is 

alleged to have been committed, the judge, in charging the jury, must advise that a person against 

whom a sexual offence is committed might not physically resist the sexual activity and that the 

absence of such physical resistance does not necessarily indicate that an allegation is false.   It 

also provides that, where evidence is given which suggests that that sexual activity took place 

without the accused using physical force to overcome the will of the victim, the judge, in 

charging the jury must advise that a person may commit a sexual offence without using physical 

force to overcome the will of the victim and that an absence of the use of such physical force 

does not necessarily indicate that the allegation is false. 

Alternative approaches 

73. There are no other approaches that would meet the desired policy objective.  While it 

could be left to the discretion of judges in individual cases to decide whether it is appropriate to 

direct the jury on what account to take of apparent ―delay‖ in reporting an alleged sexual 

offence, or of the absence of the use of physical force by the alleged perpetrator or of the absence 

of physical resistance by the alleged victim, responses to the consultation underlined concern 

that such directions are not necessarily being given in appropriate cases at present.  Furthermore, 

in the absence of statutory jury directions on these issues, the prosecution may decide it is 

necessary to lead expert evidence on these issues in cases where they would not otherwise 

consider it appropriate, which may incur unnecessary expense and increase the time taken for a 

case to be tried. 

Consultation 

74. The Scottish Government’s consultation, Equally Safe – Reforming the criminal law to 

address domestic abuse and sexual offences, sought views on proposals to introduce statutory 

jury directions to provide guidance on how juries should consider the fact that a significant 

period of time elapsed between the time the offence was alleged to have been committed and the 

point at which it was reported to the police, or the fact that it is not alleged that the alleged 

attacker used physical force, or that the alleged victim did not physically resist their attacker. 

75. The majority of respondents to the consultation (89%) agreed that the proposed statutory 

jury directions should be introduced.  Groups representing victims of sexual crime and which 

campaign on issues relating to violence against women were especially likely to be supportive.  

However, some respondents, mainly those from a legal or academic background, expressed 

concern that the introduction of mandatory jury directions interfered with the independence of 

the judiciary and that it is the role of the trial judge to direct the jury as he or she sees fit in each 

individual case. 

76. A number of those who supported the introduction of statutory directions concerning 

delay in reporting commented that many damaging myths and common misconceptions and 
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prejudices that persist in relation to rape and sexual offences and delays in reporting in 

particular.  The majority of consultation respondents (88%) considered that the terms of the jury 

direction used in New South Wales, Australia, offered an appropriate model for a similar 

direction concerning delay in reporting in Scots law.   

77. Similarly, those who supported the introduction of jury directions concerning the absence 

of the use of physical force by the accused, or the absence of physical resistance by the alleged 

victim, referenced prevalent myths and misconceptions regarding how victims of sexual assault 

typically respond. 

Child sexual offences committed elsewhere in the United Kingdom 

Policy objectives 

78. To extend the extra-territorial effect of the law concerning sexual offences committed 

against children to include offences committed elsewhere in the United Kingdom. 

Key information 

79. As a general principle, criminal offences can usually be prosecuted only in the 

jurisdiction in which a crime was committed.  A theft which occurred in Spain could not be 

prosecuted in Scotland, irrespective of whether the perpetrator (or indeed the victim) of the theft 

was a UK national normally resident in Scotland. 

80. However, the Sexual Offences (Scotland) Act 2009 (―the 2009 Act‖) provides for an 

exception to this rule in respect of sexual offences committed against children.  Sections 54 to 56 

of the 2009 Act provide that the sexual offences against children listed at Parts 1 and 2 of 

schedule 4 of that Act have extra-territorial effect.  As such, if a UK national does an act in a 

country outside the United Kingdom which would, it if had been done in Scotland, constitute a 

listed offence, then the UK national commits the offence.  This applies irrespective of whether 

the conduct constituted an offence in the country in which it took place. 

81. In 2013, following consideration of public petition PE1393
11

 by Barnardos Scotland on 

tackling child sexual exploitation in Scotland, the Public Petitions Committee of the Scottish 

Parliament set up an inquiry
12

 with the following remit: 

 ―To examine the nature and extent of child sexual exploitation in Scotland; in conjunction 

 with relevant agencies and stakeholders to determine the most pertinent issues which 

 need to be addressed; to examine the effectiveness of current measures aimed at tackling, 

 preventing and disrupting child sexual exploitation; and to make recommendations on 

 what needs to be done to improve the effectiveness of those measures.‖ 

82. In 2013, the Committee took evidence from the Lord Advocate
13

 about the prosecution of 

child sexual exploitation offences and he raised concerns about the fact that, while extra-

territorial jurisdiction for sexual offences against children extends to the rest of the world, the 

                                                 
11

 www.scottish.parliament.uk/Petitions_Archive/PE1393.pdf 
12

 http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/60242.aspx 
13

 http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=8408&mode=pdf 
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Scottish courts have no jurisdiction to prosecute sexual offences against children committed 

elsewhere in the United Kingdom.   

83. In the vast majority of cases this does not present significant difficulties as it is most 

appropriate to prosecute such offences in the jurisdiction in which they were committed, and 

there is no suggestion that other jurisdictions within the UK are failing to prosecute the sexual 

abuse of children. 

84. However, the fact that extra-territorial jurisdiction does not extend to the rest of the UK 

has created difficulties for prosecutors in a small number of cases.  In cases where an offender 

engages in a course of conduct, consisting of a number of separate but connected offences 

committed over a period of time, it can be useful to prosecute all the offending behaviour on a 

single indictment or complaint.  For example, in a case where an offender has a child in different 

locations around the UK over a period of time, it may be useful to be able to prosecute all the 

conduct on a single indictment, as the alternative would be to require the child to go through the 

ordeal of two separate trials or to prosecute only the offences which were committed in one 

jurisdiction. There may also be cases where a single offender commits offences against two (or 

more) different children in different jurisdictions within the UK and it may be useful to prosecute 

all the conduct on a single indictment (particularly where the two victims’ accounts corroborate 

each other under the Moorov doctrine). 

85. The Bill amends the 2009 Act so as to provide that the extra-territorial effect of the 

offences listed at Parts 1 and 2 of schedule 4 of the Act extends to offences committed in 

England, Wales and Northern Ireland. 

Consultation 

86. The Scottish Government’s consultation, Equally Safe – Reforming the criminal law to 

address domestic abuse and sexual offences, sought views on a proposal to amend the provisions 

concerning the extra-territorial effect of Scots law concerning sexual offences committed against 

children to enable the Scottish courts to prosecute offences committed elsewhere in the UK. 

87. The clear majority of respondents (98%) agreed with this proposal.  Amongst the reasons 

given by consultation respondents for supporting the proposed change to the law was that it 

would allow for additional evidence that may exist in the rest of the UK to corroborate or 

strengthen a criminal case in Scotland, and could enable prosecution on a single indictment, 

which would avoid forcing a child to go through the trauma of two trials in different 

jurisdictions.  

Alternative approaches 

88. There is no alternative approach that would meet the policy objective of allowing these 

offences to be prosecuted in the Scottish courts in the small number of cases where it is 

appropriate to do so. 
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Reforms to system of civil orders available to protect communities from those who may 

commit sexual offences 

Policy objectives 

89. To simplify and rationalise the existing system of civil orders available to protect 

communities from those who may commit sex offences. 

Key information 

90. Practitioners, including the Child Exploitation & Online Protection Centre (―CEOP‖) and 

the police, have for some years raised concerns about the practical efficacy of sexual offences 

prevention orders (SOPOs) and foreign travel orders (FTOs) made under the Sexual Offences 

Act 2003 (―the 2003 Act‖) and risk of sexual harm orders (RSHOs) made under the Protection of 

Children and Prevention of Sexual Offences (Scotland) Act 2005 (―the 2005 Act‖).  These 

concerns, which were reinforced in an independent report by Hugh Davies QC which was 

published in May 2013
14

, predominantly related to the flexibility of the orders and their remit (in 

terms of who they can be imposed on and who they are designed to protect). 

91. More recently, the Scottish Parliament’s Public Petitions Committee Report on tackling 

child sexual exploitation in Scotland published by the Scottish Parliament on 14 January 2014
15

  

noted, by virtue of certain freedom of information requests in 2012, that Lothian and Borders, 

Strathclyde and Central Police forces had each only ever made two RSHOs.  Accordingly the 

Committee made the following recommendation:  ―The Committee recommends that risk of 

sexual harm orders (RSHOs) are used in a much more comprehensive way for the protection of 

young people in Scotland‖. 

92. The Centre for Excellence for Looked After Children in Scotland (CELCIS) 2013 study
16

  

also reported disquiet among practitioners that the 2005 Act was not well known or well used.  

Among other things this study noted that voluntary sector organisations and Police Scotland 

―called for RSHOs to be available for children up to the age of 18‖. 

93. For its part, the UK Government introduced amendments to the Anti-social Behaviour, 

Crime and Policing Act 2014
17

 (―the 2014 Act‖) to address the concerns of professionals, 

including the police, that the use and effectiveness of the existing civil orders imposed on sex 

offenders and those who pose a risk could be improved to better protect the public from sexual 

harm.  Schedule 5 of the 2014 Act therefore amends the 2003 Act to repeal the SOPO, FTO, and 

RSHO in England and Wales and replaced them with two new orders: the sexual harm 

prevention order and the sexual risk order. The new orders have a lower risk requirement than 

the previous orders.  The existing test of ―serious sexual harm‖ in existing provision will be 

replaced with a test of ―risk of sexual harm‖.  Both orders can also be used to manage risk 

against adults and vulnerable adults abroad, as well as children.  In addition, their remit is wider, 

enabling, for example, foreign travel restrictions to be applied under either order.  Again, the aim 

                                                 
14

 http://www.ecpat.org.uk/sites/default/files/the_davies_review.pdf 
15

  http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/Reports/puR-14-01w-rev.pdf 
16

 http://www.celcis.org/media/resources/publications/Sexual-Exploitation-of-Looked-After-Children.pdf

 

(page 46 

of the report) 
17

 http://www.legislation.gov.uk/ukpga/2014/12/schedule/5 (see Schedule 5). 
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of streamlining the orders was to provide the police and practitioners with greater clarity and 

flexibility. 

94. The Scottish Parliament recognised the civil order measures in the Anti-social Behaviour, 

Crime and Policing Act 2014, by virtue of a Legislative Consent Motion (January 2014) to 

ensure that any new orders issued in England and Wales are enforceable in Scotland. 

95. The Bill therefore makes largely equivalent provision for sexual harm prevention orders 

in Scotland.  This will be a civil preventative order designed to protect the public from sexual 

harm.  The order will replace SOPOs and the FTOs in Scotland.  The Bill also makes provision 

for the sexual risk order (―SRO‖).  Again this will be a civil preventative order designed to 

protect the public from sexual harm.  The order will be available in Scotland and replaces 

RSHOs as provided for by sections 2 to 8 of the 2005 Act.  The person in respect of whom the 

SRO is made may or may not have a conviction for a sexual (or any other) offence.  The grounds 

on which both these orders will be made are wider than those for the current orders, so they 

could be used by the police to manage risk against adults as well as children.  The available 

prohibitions are also wider so, for example, foreign travel restrictions could be imposed under 

either order. 

96. The test of ―serious sexual harm‖ in existing provision is also replaced.  Accordingly a 

court will be able to grant a new order if it is satisfied that it is necessary to protect a person from 

―sexual harm.‖ 

Alternative approaches 

97. While the reforms are beneficial in their own policy terms, it should be noted that the UK 

Government introduced similar measures.  There has been a parallel regime for sex offenders 

north and south of the border for many years until the recent UK Government reforms and one of 

the benefits of reforms being progressed in Scotland is to re-introduce this parallel regime.  For 

example, those individuals who may be subject to the orders may well have sought to take 

advantage of a less robust regime operating in Scotland. 

Consultation 

98. This policy was developed in discussion with Police Scotland.  From a child protection 

perspective, aspects of these measures are also included in the Scottish Government’s National 

Action Plan to Tackle Child Sexual Exploitation (November 2014)
 18

.  The Ministerial Working 

Group overseeing implementation of the plan also highlighted the need to see progress in this 

area. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

99. An Equality Impact Assessment (EQIA) has been carried out and the results will be 

published on the Scottish Government’s website at http://www.gov.scot/publications/recent. 

                                                 
18
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100. In relation to the provisions contained within the Bill, the Scottish Government considers 

that these do not discriminate on the basis of the protected characteristics namely age, maternity 

and pregnancy, marriage and civil partnership, gender reassignment, race, disability, religion and 

belief, sex or sexual orientation.    

Human rights 

101. The Scottish Government has considered the extent to which the provisions in this Bill 

engage Articles 6 (right to a fair trial), 7 (no punishment without law), 8 (right to respect for 

private and family life) and 10 (freedom of expression) of the European Convention on Human 

Rights and is satisfied that the provisions of the Bill are compatible with those rights.  It is not 

considered that the Bill engages rights under any other article of the Convention.  

Aggravation of offence where abuse of partner or ex-partner (section 1) 

102. This section enables courts to consider an offence to be aggravated if it is committed with 

the intention of causing physical or psychological harm to a partner or ex-partner, or (where it is 

committed against the partner or ex-partner only) with recklessness as to that being the effect.  

The fact that the offence was so aggravated will be recorded and the court is required to take this 

fact into account in sentencing the offender. 

103. In taking account of the aggravation when sentencing the offender, the court is bound 

under the Human Rights Act 1998 to exercise its powers compatibly with the offender’s 

Convention rights. 

Disclosing or threatening to disclose intimate images (sections 2 to 4) 

104. This provision is intended to protect the rights of persons who may be caused fear, alarm 

or distress by the non-consensual sharing of private and intimate images in which they appear. 

105. The Scottish Government considers that it is compatible with the ECHR rights under 

Article 10 concerning freedom of expression as this is a qualified right which may be interfered 

with where it is necessary in a democratic society in pursuit of one of the ―legitimate aims‖ set 

out in Article 10(2), which include protecting the rights or reputation of others.  

Making of non-harassment orders in criminal cases (section 5) 

106. This provision enables a non-harassment order (NHO) to be granted where a person is 

acquitted on the grounds they were not criminally responsible at the time of the offence due to a 

mental disorder, or where a court finds that they did the acts constituting the offence but are unfit 

to stand trial by reason of a mental or physical condition.  It is intended to give the courts an 

alternative means to protect victims in cases involving abuse and harassment of individuals 

where there can be no conviction, for example, due to a mental disorder. 

107. The Scottish Government considers this provision is compatible with Article 6(1) right to 

a fair trial in relation to civil rights and obligations.  Section 234A of the 1995 Act, which 

provides for NHOs, contains a number of procedural protections, giving the person against 

whom a NHO is granted the opportunity to make representations and providing a mechanism for 

the NHO to be varied or revoked on application.  The imposition of a NHO can be appealed as if 

it were a sentence.   
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108. The Scottish Government recognises that NHOs engage a person’s rights under Article 8 

(respect for private and family life) and Article 10 (freedom of expression).  However, these are 

qualified rights which may be interfered with where it is necessary in pursuit of, for example, 

safeguarding public safety, preventing disorder or crime, and protecting the rights and freedoms 

of others. The court in determining whether to grant a NHO is bound under the Human Rights 

Act 1998 to exercise its powers compatibly with the person’s Convention rights. 

Jury directions relating to sexual offence cases (section 6) 

109. These provisions oblige judges, when certain sexual offences are being tried by way of 

solemn proceedings, to direct the jury with regard to certain evidential matters. 

110. The Scottish Government considers that the provisions are compatible with the right to a 

fair trial at Article 6 of the ECHR.  Jury directions will only be required to be made if certain 

circumstances arise and while the provisions mandate what the directions must relate to, the 

wording and form of those directions is left to the trial judge, who is required to act in 

accordance with the convention rights set out in the Human Rights Act 1998. 

Enabling child sexual offences committed elsewhere in the UK to be prosecuted in Scotland 

(sections 7 and 8) 

111. The Scottish Government considers that this provision protects the rights of child victims 

of sexual offences by ensuring that, where these offences are committed in another jurisdiction 

within the United Kingdom, the Scottish courts have the same powers to prosecute these 

offences as they currently have in respect of offences committed in jurisdictions outside the 

United Kingdom.   

112. The Bill makes provision to prevent the prosecution of a matter in Scotland where it has 

already been prosecuted elsewhere within the UK and to require Scottish prosecutors to consult 

with their counterparts in other parts of the UK before prosecuting acts which have taken place 

elsewhere within the UK.  The Scottish Government considers this provision is compatible with 

the Article 6 right to a fair trial. 

Sexual harm prevention orders (sections 9 to 24) 

113.  Sexual harm prevention orders (SHPOs) can be made by a court when it is dealing with a 

person convicted of a sexual offence listed at schedule 3 of the 2003 Act or via an application at 

the instance of the chief constable at another date subsequent to the conviction. 

114. SHPOs could interfere with a person’s Article 8 right to respect for private life.  A 

prohibition on foreign travel is an example of a prohibition which may interfere with this right, 

though there may be others, depending on the facts and circumstances of the particular case.  

SHPOs are intended to prevent disorder and crime, protect health and morals and protect the 

rights and freedoms of others, and as such, as the rights at Article 8 are qualified rights, and the 

orders are intended to prevent the very serious harm which can be experienced by a victim of 

sexual offending, the Scottish Government considers this interference to be justified. 

115. In making the order, the court must act compatibly with Convention Rights.  The court 

may make an order only if it is satisfied that it is that it is necessary to do so for the purpose of 
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protecting the public from sexual harm.  Furthermore, the only prohibitions or requirements 

which a court may impose in an order are those which it considers necessary to protect the public 

or a particular member of the public from sexual harm.  Such orders are to be of time-limited 

duration, and there is provision enabling them to be appealed against, or for an application to be 

made for discharge or variation.   

Sexual risk orders (sections 25 to 34) 

116. Sexual risk orders (SROs) can be made by a Scottish court on the application of the chief 

constable.  A court may make a SRO only if it is satisfied that it is necessary to do so for the 

purpose of protecting the public or any individual member of the public from sexual harm from 

the person who is to be the subject of the order.  SROs are intended to replace risk of sexual 

harm orders and will prohibit the person against whom they are made from doing anything 

described in the order, or will require the person to do a thing described in the order. 

117. The Scottish Government recognise that SROs could significantly interfere with a 

person’s right to respect for private life without the person having been convicted of an offence.   

However, the court must be satisfied that the person to whom the order will apply has done an 

act of a sexual nature and that as a result of that act it is necessary to make a SRO for the purpose 

of protecting the public from sexual harm.  Furthermore, the only prohibitions or requirements 

which a court may impose in an order are those which it considers necessary to protect the public 

or a particular member of the public from harm from the person to whom the order relates.  Such 

orders are to be of time-limited duration, and there is provision enabling them to be appealed 

against, or for an application to be made for discharge or variation. 

Island and rural communities 

118. Domestic abuse and sexual offences can occur in urban, rural and island communities. 

The Scottish Government is satisfied that the Bill has no differential impact upon island or rural 

communities 

Local government 

119. Courts may use community sentences in dealing with those committing some of the 

offences provided for in the Bill. Local authorities will have responsibility for implementing 

such sentences as part of their wider responsibility for criminal justice social work. This would 

include, for example, responsibility for planning and supervising unpaid work to be carried out 

by an offender as part of a community payback order. The financial implications for local 

government are set out in the Financial Memorandum accompanying the Bill.   

Sustainable development and environmental issues 

120. The Scottish Government is satisfied that the Bill has no negative effect on sustainable 

development. The potential environmental impact of the Bill has been considered. A pre-

screening report confirmed that the Bill has no impact on the environment and consequently that 

a full Strategic Environmental Assessment does not need to be undertaken. It is, therefore, 

exempt for the purposes of section 7 of the Environmental Assessment (Scotland) Act 2005.  
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Business and regulatory impact assessment   

121. The Scottish Government is satisfied that the Bill has no significant impact on businesses 

and other non-public bodies. 
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SP Bill 81–DPM 1 Session 4 (2015) 

ABUSIVE BEHAVIOUR AND SEXUAL HARM 

(SCOTLAND) BILL 

 
—————————— 

 

DELEGATED POWERS MEMORANDUM 

 

INTRODUCTION 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Abusive Behaviour and Sexual 

Harm (Scotland) Bill.  It describes the purpose of each of the subordinate legislation provisions 

contained in the Bill and outlines the reasons for seeking the proposed powers.  This 

memorandum should be read in conjunction with the Explanatory Notes and Policy 

Memorandum for the Bill.  

OUTLINE OF BILL PROVISIONS 

2. The Bill is in three parts.  Part 1 (Abusive behaviour) includes provision for a new 

specific aggravator in relation to offences committed against partners and ex-partners, for a 

specific offence concerning the non-consensual sharing of private, intimate images (often called 

“revenge porn”) and makes provision to allow courts to make a non-harassment order in cases 

where the court is satisfied that a person did harass another person but a conviction does not take 

place due to the mental or physical condition of the person. 

3. Part 2 (Sexual harm) makes provision to require juries in sexual offence cases to be given 

specific directions about how to consider the evidence, ensures that sexual offences against 

children committed in England and Wales by Scottish residents are capable of being prosecuted 

in Scotland and reforms the system of civil orders available to protect communities from sexual 

harm. 

4. Part 3 contains general and ancillary provision. 

RATIONALE FOR SUBORDINATE LEGISLATION 

5. In deciding whether provisions should be specified on the face of the Bill or left to 

subordinate legislation, we have carefully considered the importance of each matter against the 

need to:  

 achieve the appropriate balance between the importance of the issue and the need to 

provide flexibility to respond to changing or unforeseen circumstances quickly, in 

light of experience, without the need for primary legislation; and  

 ensure the proper use of parliamentary time is made.  
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DELEGATED POWERS 

Section 8 – Time Limit set by Act of Adjournal 

Power conferred on:  the High Court of Justiciary 

Power exercisable by: act of adjournal 

Parliamentary procedure: laid only 

 

Provision 

6. Section 8 inserts a new section 54A into the Sexual Offences (Scotland) Act 2009. 

Section 54(1) provides that if a person does an act elsewhere in the United Kingdom which 

would, if done in Scotland, constitute a listed offence then the person commits that listed 

offence. “Listed offences” are those listed in Part 2 of schedule 4 to the 2009 Act. However, 

section 54A(2) provides that person who is not a habitual resident of Scotland will only commit 

an offence if the act would also constitute an offence under the law in force in the country where 

the act took place.   

7. Section 54A(4) makes provision to the effect that the condition specified in section 

54A(2) is taken to be satisfied unless, not later than such time as the High Court may by Act of 

adjournal prescribe, the accused serves a notice on the prosecutor–– 

 stating  that on the facts as alleged with respect to the act in question, the condition is 

not in the accused’s opinion, satisfied; 

 setting the grounds for the accused’s opinion; and 

 requiring the prosecutor to prove that the condition is satisfied. 

Reason for taking power 

8. Section 54A(4) creates a power for the High Court to make rules specifying the time 

period within which a person accused of an offence at section 54A(1) must notify the 

prosecution, of the reasons they do not consider their conduct to have satisfied the condition at 

section 54A(2). The time period within which the accused should be required to serve such a 

notice is essentially an administrative and procedural matter for the High Court and as such is 

not considered appropriate to be included in primary legislation. 

Choice of procedure 

9. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislation Reform (Scotland) Act 2010. Acts of adjournal are not normally 

subject to Parliamentary procedure. In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure. As 

such this is a matter for the courts to regulate in accordance with the principle of the separation of 

powers. 
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Section 14(5)(a) – Time limit for serving notice 

Power conferred on:  the Court of Session 

Power exercisable by: act of sederunt 

Parliamentary procedure: laid only 

 

Provision 

10. Section 11 of the Bill permits the Chief Constable to apply for the sheriff to make a 

sexual harm prevention order (SHPO). A SHPO may only be made against a “qualifying 

offender”, and a “qualifying offender” is a person to whom section 12, 13 or 14 of the Bill 

applies. Section 14 applies to a person (the “respondent”) who has been convicted of an 

“equivalent offence”, has been cautioned in respect of an equivalent offence, has been found not 

guilty by reason of insanity in respect of an equivalent offence, or is under a disability but has 

done the act constituting the equivalent offence.   

11.  Section 14(3) defines an “equivalent offence” as an act which, at time it was done, 

constituted an offence under the law in force in a country outside the United Kingdom, and 

which is an act which, at the time it was done, would have constituted an offence listed in certain 

parts of the Sexual Offences Act 2003, if it had been done in any part of the United Kingdom.  

Section 14(5) sets out that the definition set out subsection (3) is taken to be satisfied unless a 

respondent serves a notice on the Chief Constable, not later than such time as rules of court may 

provide. The notice–– 

 states that on the facts as alleged with respect to the act in question, that the condition is 

not in the respondent’s opinion, satisfied; 

 sets out the grounds for the respondent’s opinion; and 

 requires the Chief Constable to prove that the condition is satisfied. 

Reason for taking power 

12. Section 11 applications are civil proceedings, (as evidenced by the appeal provisions set 

out in section 21(3)), and “rules of court” are defined in the Interpretation and Legislative 

Reform (Scotland) Act 2010 as including acts of sederunt. Accordingly the power in section 

14(5)(a) is to be used to make an act of sederunt to set a time limit for the service of a notice 

under that section.  The time period within which the respondent should be required to serve 

such a notice is essentially an administrative and procedural matter for the court and as such is 

not considered appropriate to be included in primary legislation. 

Choice of procedure 

13. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislation Reform (Scotland) Act 2010. Acts of sederunt are not normally 

subject to Parliamentary procedure. In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure. As 

such this is a matter for the courts to regulate in accordance with the principle of the separation 

of powers. 
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Section 40 – Ancillary provision 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations 

Parliamentary procedure: affirmative if amends primary legislation, otherwise negative 

 

Provision 

14. Section 40(1) of the Bill enables the Scottish Ministers to make such incidental, 

supplementary, consequential, transitional, transitory or saving provision as they consider 

appropriate for the purposes of, in connection with, or for giving full effect to, the Bill.  

Reason for taking this power 

15. This power is necessary to allow flexibility when commencing provisions in the Bill or 

that may arise in light of experience on the operation of the Act. The power is limited to the 

extent that it can only be used if Scottish Ministers consider it appropriate for the purposes of, in 

connection with, or for giving full effect to the Bill. Several of the Bill’s provisions are inserted 

into or interact with other processes or legislation. While the Scottish Government has given 

careful consideration to such interaction there may be unforeseen matters which require the 

assistance of this ancillary power in order to ensure the proper effect of the Bill is realised.  That 

is particularly so given the technical nature of some of the provisions and, in particular, the 

complex and cross-jurisdictional landscape in which the system of civil orders for the prevention 

of sexual harm will operate. 

Choice of procedure 

16. Regulations made under this section which contain a provision which adds to, omits or 

replaces any part of an Act are subject to affirmative procedure. Otherwise, regulations made 

under this section are subject to negative procedure. This approach is normal for ancillary 

powers of this type.  

Section 43 – Commencement 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations 

Parliamentary procedure: laid only 

 

Provision 

17. Section 43 of the Bill enables the Scottish Ministers to make regulations appointing days 

on which the provisions in the Bill come into force (other than sections 40, 42 and 44, which 

come in to force on the day after Royal Assent). Regulations may include such transitional, 

transitory or saving provision. 

Reason for taking this power 

18. The power is necessary to enable Scottish Ministers to commence the provisions in the 

Bill appropriately by allowing them to take into account the existing law and provide for the 

transition to the system established by those provisions.  
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Choice of procedure 

19. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislation Reform (Scotland) Act 2010. This is typical for commencement 

regulations. The nature of the laying requirement means that the Scottish Government anticipates 

the use of this power to effect straightforward and obvious transitional, transitory or saving 

provisions only. The Government would intend to make use of the powers in section 40, which 

benefit from a higher degree of scrutiny, in order to give effect to complex transitional, transitory 

or saving provisions. 
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Summary of recommendations
Domestic abuse aggravator

The Committee supports proposals for a domestic abuse aggravator as set out in 
the Bill. We agree with the bulk of evidence received that this provision will help 
underline that the criminal justice system should treat any case of partner abuse 
with the seriousness that it deserves. 

Whilst we see advantages in the aggravation being introduced with a focus on 
partner abuse, rather than other forms of abusive relationships, we note evidence 
that it would be fairer to include other types of domestic abuse, for instance, abuse 
of an elderly family member, within the definition. We would not, however, wish the 
Scottish Parliament to legislate in haste on this issue, as the wider implications of 
any such proposals would require consideration. We invite the Scottish 
Government to maintain an open mind as to the possibility of extending the 
definition of the aggravation in the light of experience, should the Bill be passed. 

The Committee notes that the aggravation would not require any evidence of a 
past pattern of abusive behaviour. We do not oppose this, as we would not wish 
prosecutors to be denied sufficient flexibility to make appropriate use of the 
aggravator, but would expect prosecutors to have regard to the principle of 
proportionality in each individual case where it appears possible to attach the 
aggravation to a criminal charge. The Lord Advocate may wish to consider the 
appropriateness of guidance to prosecutors on this issue.

The Committee notes that the Scottish Government is consulting on proposals for 
a discrete offence of domestic abuse that might enable conviction following proof 
of coercive control within a relationship. The Committee invites the Scottish 
Government to note the significant body of opinion manifested during Stage 1 in 
support of introducing the offence. 

Non-consensual sharing of images

The Committee supports the introduction of a new offence of the non-consensual 
sharing of intimate images, as set out in section 2 of the Bill. The behaviour the 
offence would address can be enormously hurtful and humiliating, and treating it 
as criminal is not disproportionate. Indeed, we note evidence that some of the 
conduct encompassed in the proposed offence may already be criminal. We do 
not see this as eliminating the need for the new offence, as some such conduct 
may not currently be criminal, or may not be subject to sufficiently stringent 
sanctions under existing law. The drafting of a new law provides an opportunity to 
set out the parameters of the offending behaviour with greater clarity and 
consistency. It also sends a clear message about the unacceptability of conduct 
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that modern technology has rendered disturbingly easy to undertake, and may 
therefore have a deterrent effect.

The Committee notes differing views in evidence as to whether the proposed
restriction of the section 2 offence to photographs or film is appropriate. Some 
witnesses considered it important that the focus of the offence remain on images 
of the body which, they considered, had particular power to humiliate. Others saw 
merit in including, for instance, text or voice recordings of intimate conversations. 
A clear majority of the Committee supports the approach set out in the Bill, and is 
mindful of the risks of unintended consequences if the Bill takes too wide an 
approach. We do, however, ask the Scottish Government to keep an open mind on 
this issue, in the light of the evidence we received.

The Committee supports the inclusion of recklessness within the mens rea of the 
new offence of the non-consensual sharing of images. Making the new offence an 

-
conduct that may properly be considered criminally irresponsible and humiliating to 
escape prosecution. However, the Committee does invite the Scottish Government
to reflect on the evidence we have received indicating that the interplay between 

-sexual images) and the 
inclusion of recklessness within the mens rea has, at the very least, the potential 
for a wider category of behaviour than may have been intended to be included 
within the scope of the offence. If so, we ask the Scottish Government and, as 
appropriate the Lord Advocate, to consider whether this requires to be addressed 
either in the legislation itself or in guidance to prosecutors.

The Committee notes concerns that the behaviour of children and young people 
may be caught by the new section 2 offence, perhaps disproportionately compared 
to older age groups. However, we also note a significant body of evidence, 
including from charities and advocacy groups for children, that the solution is not to 
exempt young people who have passed the minimum age of criminal responsibility 
from the scope of the offence, as this could result in the offending behaviour not 
being adequately addressed, and in victims (often children) not finding in law the 
remedy they deserve. The same evidence also argued that in the vast majority of 

ings and 
not criminal courts. The Committee shares these views. 

It is also crucial that the criminal reforms set out in this part of the Bill are 
accompanied by a campaign of education and information, so that children and 
young people are made aware of the effect of the behaviour the new offence is 
targeting; not only the criminal legal effect but also the emotionally harmful effect 
that it may have on others. The Committee would be grateful for information from 
the Scottish Government as to what work it proposes to do on this matter.

The Committee agrees that it is necessary to set out statutory defences to the 
section 2 offence, to clarify when conduct that would otherwise be considered 
criminal may be excused by particular circumstances. However, we invite the 
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Scottish Government to consider evidence set out in this report indicating that 
some aspects of the defences may be too wide. In particular, we invite the 
Government to reflect on evidence that the Bill goes too far in providing a defence 
in relation to images taken in a public place, and may provide an insufficient 

The Committee also invites the Scottish Government to note evidence led before 
the Committee in relation to consent, or belief as to consent, as a defence to the 
section 2 offence. Again, views were expressed that the Bill may provide too wide 
a defence. We note views that modelling a definition of consent on previous 
legislation (where consent is refe
provide greater legal clarity and consistency, but also provide some assurance that 
the defence will not unwittingly compromise the protection from manipulative 
behaviour that the law should afford to young people or vulnerable adults. 

The Committee invites the Scottish Government to clarify its intentions as to the 

section 2 offence. We also invite the Government to respond to evidence that the 
schedule may lack legal effect. We are concerned by evidence from the Cabinet 
Secretary to the effect that the Scottish Government in most cases, is likely to lack 
legal powers to prevent internet platforms hosting images that this section of the 
Bill seeks to render illegal. We would welcome further clarification from the 
Scottish Government as to what measures it could take (unilaterally or in 
partnership with other jurisdictions) to ensure that platforms adhere to relevant 
domestic laws and are placed under a positive duty to remove unlawful images.

Non-harassment orders

The Committee recognises that the primary purpose of section 5 of the Bill, which 
extends the circumstances in which the criminal courts may grant non-harassment 
orders, is to extend the protections available to victims of abuse. We note 
evidence that the granting of an NHO enables the police to intervene to arrest a 
person who is breaching its terms. However, in the case of the section 5 reform, a 
consequence of an arrest is likely to be the arrested person re-entering the 
criminal justice system, despite previously having been found unfit for trial. Some 
individuals subject to NHOs under the reform may find it difficult either to fully 
understand the terms of an NHO granted against them or to modify their behaviour 
in response to it. 

Accordingly, whilst we do not doubt the good intentions of the proposed reform, we 
are sceptical as to its utility. We note evidence that, in some cases, other forms of 
disposal may be a more appropriate way to deal with the behaviour the NHO 
seeks to address. We invite the Scottish Government to reflect on these comments 
and on the evidence on which they are based.
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Jury directions relation to sexual offences

The Committee has not come to a common view on the introduction of the 
proposed two statutory jury directions set out in the Bill. However, a clear majority 
of the Committee supports their introduction on the ground that they would appear 
to do no more than ensure that judges provide relevant factual information to juries 
to inform their deliberations and, in so doing, help ensure that these directions are 
delivered more consistently than is currently the case. The minority considers that 
jury research on use of the directions is necessary before any decision is taken to 
introduce the directions by statute. The Committee is unanimous in agreeing that 
introducing the directions by statute should not lead to any reduction in the use of 

al trauma in cases where it is 
considered that such evidence could be material to the outcome of the case.  

The Committee notes evidence that the propositions set out in the two directions 
set out in the Bill could be regarded as being part of judicial knowledge. The 

knowledge, and what role if any Parliament would have in that process, is not 
currently clear to the Committee. To that end, the Committee would welcome 
clarification from the Scottish Government.  

Sexual acts elsewhere in the UK

The Committee welcomes provisions in the Bill to extend the jurisdiction of the 
Scottish courts to include sexual offences against children committed in the rest of 
the UK. The Committee notes the potential benefit to the complainer and to 
witnesses in making it possible for multiple offences of a similar nature occurring in 
Scotland and elsewhere in the UK to be prosecuted on a single charge. We do, 
however, expect that these provisions would only be used where there appears to 
be a clear public interest in the Scottish courts assuming jurisdiction.

We invite the Scottish Government to note and respond to evidence expressing 

in the Bill. The Committee also seeks from the Scottish Government clarification as 

relevant Director of Public Prosecutions before proceeding with the prosecution. 

Sexual harm prevention orders

The Committee broadly welcomes provision in the Bill reforming the system of civil 
orders available to reduce the risk of individuals committing sexual offences, 
noting some evidence that orders may currently be being underused. We note that 
the provisions have been introduced without full consultation and that a number of 
concerns about detailed but sometimes important aspects of the reforms have 
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arisen in evidence. These have arisen particularly in relation to proposed new 
sexual risk orders, which could be imposed without evidence of criminal wrong-
doing. 

We invite the Scottish Government to respond to evidence suggesting that the 
criteria for imposing an SRO appear to be quite broad and that the right of the 
person against whom the order is being sought to make representations to the 
court should be made expressly clear. We also invite the Scottish Government to 
comment on evidence that there should be more flexibility set out in the Bill as to 
the duration of the new orders and more clarity as to the reasons for granting 
interim orders.

General principles

The Committee supports the general principles of the Bill. The Committee 
considers that the case for agreeing to the six main reforms made by the Bill is 
well supported by the evidence. 

A clear majority of Committee members support proposals for statutory jury 
directions in sexual offence cases. Others do not. 

There is also some scepticism as to whether proposed reforms in relation to non-
harassment orders will be practicable. 

Some detailed aspects of the proposed new offence of disclosure of an intimate
photograph or film or of the new civil orders to prevent sexual harm might merit 
careful examination to ensure that they achieve the right balance. 

We expect discussions around all these matters to continue at Stage 2. 
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Introduction
Overview of the Bill

1. The Abusive Behaviour and Sexual Harm (Scotland) Bill was introduced into the 
Scottish Parliament on 8 October 2015. It is a Scottish Government Bill. In the 

1 The
Policy Memorandum accompanying the Bill explains that the Bill

provides a new specific domestic abuse aggravator that an offence 
-partner,

provides a new specific offence for the non-consensual sharing of private, 
intimate images (often called revenge porn),

allows courts to directly protect victims where the court is satisfied a 
person did harass another person, but a conviction does not take place due 
to the mental or physical condition of the person,

requires juries in sexual offence cases to be given specific directions 
about how to consider the evidence,

ensures child sexual offences committed in England and Wales by 
Scottish residents are capable of being prosecuted in Scotland,

reforms the system of civil orders available to protect communities from 
those who may commit sex offences.

2. Although there is a very broad linking theme within the Bill of addressing abusive
behaviour manifested in various ways, these six elements are distinct, and the Bill 
will not stand or fall if any one of them is removed. This is underlined by the 
diversity of approaches taken to tackling abuse in the Bill: through creating one
substantive new criminal offence (on the non-consensual sharing of images);
through sentencing (the domestic abuse
criminal procedure, including, for the first time, a statutory restraint on judicial 
discretion in jury directions; and through reforming the system of civil orders 
available to counter the risk of sexual abuse.

3.
scrutiny. Standing Orders mandate that at Stage 1 we must report to the 
Parliament 
the way of any general pronouncement on the Bill as a whole. Instead, we 
consider each of the six listed elements in detail on its individual merits, 
concluding the report with a short comment on the general principles. We should 
make clear from the outset that the two aspects of the Bill to have provoked the 
greatest debate were those on the non-consensual sharing of intimate images and 
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on jury directions; the former because of uncertainty as to whether the Bill set out 
appropriate parameters for the offence, the latter as to whether the provision 
should exist at all.

Matters not contained in the Bill

4. The Committee received evidence calling for a range of measures not currently in 
the Bill to be introduced by amendment or, at the very least, to be promoted by the 
Scottish Government in parallel with the passing of the Bill. As the 
relatively broad, amendments on new matters relating to the prevention of abuse 
that are of a broadly similar character to any of those already in the Bill could be 
introduced. Whether amendments on matters such as education on healthy 
personal relationships,2 the reduction of children exposure to sexualised 
material,3 or the purchase of sex4 would be within scope is more of a grey area. In
our view, any entirely new measures would require consultation and evidence-
taking before they could be agreed to, and we doubt there is time left in this 
session to do so via this Bill. Our focus at Stage 1 has been on considering the 
important and wide-ranging measures that are already in the Bill rather than what 
is not in it, but could be. However, we make reference in the report to the
discussion on whether the Bill should have contained, rather than omitted, a 
bespoke crime of domestic abuse.

Committee scrutiny

5. The Committee took evidence on the Bill at four meetings (see further Annexe A):

on 17 November, the Committee heard from a panel comprising representatives 
of the Law Society of Scotland, the Faculty of Advocates, Police Scotland and 
the Crown Office and Procurator Fiscal Service, followed by a panel of legal 
academics;

on 24 November, the Committee heard from a panel comprising representatives 

representative of the Scottish Human Rights Commission;

on 8 December, the Committee heard from the then Lord Justice Clerk, Lord 
Carloway, and Sheriff Liddle, Vice Chair of the Sheriffs Association;

on 5 January, the Committee heard from the Cabinet Secretary for Justice and 
Scottish Government officials.

6. We also issued a call for written evidence on the Bill shortly after its introduction. 
This elicited 34 responses (see further Annexe B to this report).5 As ever, we are 
grateful to all those who provided evidence to the Committee, which helped inform 
our scrutiny of the Bill.

7. At an informal private meeting on 24 November, the Committee heard from three 
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formal evidence taking, but was most useful in helping Committee members come 
to an informed view on the needs and experiences of victims of abuse, as well as 
of areas in current law or practice where there is a need for change. 
of the meeting is set out in Annexe C. We are grateful to those three individuals 
for being willing to share their experiences with us, and to Victim Support 
Scotland, who helped arrange the meeting. 

8. The Bill was referred to the Delegated Powers and Law Reform Committee 
because it contains order-making powers. The DPLR Committee reported that it 
was content with the drafting of the powers.

9. The projected costs as set out in the Financial Memorandum accompanying the 
Bill appear relatively modest, and the Finance Committee decided not to report to 
this Committee on the financial implications of the Bill. In terms of Rule 9.6.2 of 
Standing Orders, we report that the Financial Memorandum provided adequate 
guidance on the likely cost implications of the Bill. Any specific comments on 
discrete cost elements of proposals in the Bill are set out in the appropriate part of 
this report. 

Scottish Government consultation preceding the Bill

10. The Scottish Government consulted on proposals for reform prior to introducing 
the Bill, in a consultation document titled Equally Safe - Reforming the criminal law 
to address domestic abuse and sexual offences Equally Safe . This 
is with the exception of the proposals for reform of civil orders to protect the public 
from the risk of sexual harm. Those proposals were not consulted on in Equally 
Safe. At points in this report there are references to the consultation and
responses to it. Put broadly, consultation responses were generally favourable to 
the main proposals for reform set out in Equally Safe, which then went on to 
become the key elements of the current Bill. There were two main exceptions. On
proposals on mandatory jury directions, opinion was quite sharply divided, but 
these proposals nevertheless went on to become part of the Bill. And, as noted 
above, the Bill did not take forward proposals for a bespoke offence of domestic 
abuse.

11.
Equally Safe, the responses it elicited, and the action the Government decided to 
take in the light of those responses. Under Standing Orders, the lead Committee 
at Stage 1 is obliged to report on the Policy Memorandum. The Policy 
Memorandum is for the most part helpful in explaining the policy choices made by 
the Government in introducing the Bill. Where we consider that, at points, some
further elucidation might have been helpful, this is set out in the body of the report.
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The domestic abuse aggravator
Definition in the Bill

12. Section 1 of the Bill provides that where it is libelled, and subsequently proved, in 
a criminal charge that an offence was aggravated by involving abuse of a partner 
or ex-partner, this must be taken account of in sentencing. The court must also 
record the aggravation. Subsection (2) elaborates that an offence is considered to 
be aggravated if

(a) the person intended to cause their partner or ex-partner to suffer physical or 
psychological harm, or

(b) the person was reckless as to whether committing the offence would cause 
their partner or ex-partner to suffer physical or psychological harm.

13. For the purposes of the section, a person is a partner, or ex-partner, of another 
person if they are, or were, (a) spouses or civil partner, (b) living together as if 
spouses or civil partners, or (c) ith each 
other. The language of section 1 is gender neutral. 

The aggravator and third parties

14. Two significant points of detail in relation to the new aggravation merit being 

exclude the possibility of the aggravation being established even where the 
offence set out in the charge was not committed against the partner or ex-partner. 
(This is provided the Crown shows that person intended, by targeting the third 
party, to cause harm to their partner or ex-partner, rather than being reckless 
about this being the outcome.) The Policy Memorandum mentions a crime against 
a partner or ex- of conduct that might be addressed 
by this provision.6 An example provided in evidence was of the friend of a person 
being targeted -partner precisely because they were providing 
emotional support at a difficult time.7 This aspect of section 1 was in general 
welcomed by advocacy groups. We note evidence from one group that the
drafting might be improved if it were expressly stated, rather than implied, that the 
aggravation could apply in cases where the offence is against a third party.8

A pattern of behaviour?

15. The second point of detail is that section 1 does not require a past pattern of 
abusive behaviour to be set out in the charge. Indeed, it does not require evidence 
of one previous instance of the accused causing physical or psychological harm to 
their partner or ex-partner. A point made commonly in evidence was that domestic 
abuse tends to be cumulative and repeated, and that this is why strong legal 
remedies are needed.9 We asked the Cabinet Secretary if it was the Scottish 

on
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practically any occasion where there has been a crime involving physical or 
psychological abuse of a partner or ex-partner, regardless of a lack of evidence of 
a prior pattern of such behaviour. He confirmed that it was.10

The general rationale for statutory aggravations

16. It could be argued that the primary purpose of having aggravations in the criminal 
law is to ensure that the fact that criminal acts have been carried out in particular 
ways, or because of particular motivations, is recognised and, as appropriate
acted upon by the courts in sentencing. In other words, aggravations help ensure 
that such acts are treated by the courts with the seriousness they deserve. Behind 
this is the sense that society holds the behaviour the aggravation targets in 
particular disregard, and that Parliament has legislated to reflect this.

Same crime, different sentence?

17. Judges have general discretion to take exacerbating, or indeed mitigating, factors 
into account at the point of disposal. It is an intrinsic feature of any statutory 
aggravation first that it requires the court to reflect on the fact of the aggravation at
disposal, and secondly that it permits the court to treat the offence in a different 
way at disposal to an offence that, but for the fact of the aggravation being proven,
would be identical. Statutory aggravations are no longer a novelty in Scots 
criminal law, but the latter point in particular requires that the case for introducing 
any new one must always be shown to be justified by the evidence. 

18. To put the issue in context, what section 1 would mean, if agreed to, is that the
courts would be given formal sanction to treat a crime such as an assault against 
a partner or ex-partner as a different, and more grave, matter, than an assault of 
otherwise equal seriousness against a person in a different relationship to the 
accused, for instance a parent or child, or indeed against a complete stranger. 
This issue was picked up in a couple of submissions. They argued that it seemed
arbitrary that section 1 applied the aggravation only to partner abuse and not to
other forms of domestic abuse.11 Other submissions did not pick up on this matter. 
The Committee notes that legislating to create one form of aggravator does not 
exclude the possibility of creating others in future. It may even help pave the way.

19. Some evidence also argued that the introduction of the aggravation should 
increase the possibility of the perpetrator getting not only the disposal they 
deserve, but also the disposal that they might need, in order to address their 
offending behaviour (for instance an intervention by criminal justice social work).12

In other words, the aggravation should be seen not merely as a means of visiting 
additional punishment on the accused, but of helping ensure - preferably at an 
early stage of the case - that the criminal justice system works in the right way to 
deal with the crime. In this connection, it should be noted that section 1 states that 
the court must take the aggravation into account in d
sentence, and not that the court must impose a tougher sentence. Against this, we 
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are mindful of the Crown Agent
expected the end result of the aggravator being introduced to be abusers getting 
tougher sentences.13

Data capture

20. Another purpose of creating a statutory aggravation might be to enable more 
effective recording of offending behaviour of a particular type. For instance, 
statistics on racially motivated offences (another statutory aggravation), collected 
over several years, can provide a snapshot view of whether racial crime is rising 
or falling. It is not necessary to introduce a statutory aggravation in order to allow 
specific data to be collected, but it ought to make it easier. This appears to the 
Committee to be a perhaps less significant ground for creating any new 
aggravation, but we do note evidence supporting stage 1 for expressly this 
reason.14 Subsection (5) of section 1 requires that a court must record the 
aggravation in every instance where it has been established in court (but not in 
every case where the aggravation has been prosecuted).

The Scottish Government case for the domestic abuse 
aggravator

21. In its Policy Memorandum, the Scottish Government does not advance a detailed 
rationale for the new statutory aggravator for domestic abuse. The Policy 
Memorandum does note that 

15 It does not 
explain prosecution of a crime; adding the 
aggravator to any criminal charge may, if anything,
more complex, in that it constitutes additional matters to be proven in court,
although the offence itself should not be any more difficult to prove. The
Memorandum adds that the aggravator would 

confidence that the sentencing decisions of the courts reflect the fact that the 
16 The Cabinet 

Secretary elaborated on this point when he was asked to explain why the Scottish 
Government had taken the approach it had in section 1

The purpose behind the aggravator is to ensure that the issue is formally 
recorded by the court and recognised at the time of an offender being 
sentenced. We have taken a similar approach in other areas of the law in 
relation to issues such as religious and racial hatred. We believe that a 
specific aggravator will provide reassurance to victims that the issue will be 
formally taken into account by the courts when the effects of the offence 
are being considered. The purpose is to ensure that the matter is formally 
recorded and recognised by the court. 17
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22. Under the headin
the option of doing nothing, and therefore does not explain why the Scottish 
Government has come to the view that it is necessary to introduce a statutory 
aggravator for domestic abuse rather than, for instance, discussing the 
introduction of stricter sentencing guidelines with the judiciary or asking the Crown 
Office to update its policies on domestic abuse cases.

23. As the Policy Memorandum notes, the Scottish Government consulted in Equally 
Safe on proposals for a statutory aggravation alongside proposals for a new 
statutory offence of domestic abuse, which would permit prosecutions on the basis 
of non-violent but controlling behaviour . Ultimately, 
the Scottish Government decided, in the light of consultation responses, to 
develop its thinking further before bringing such proposals before Parliament.18

24. During Stage 1, we received some evidence urging the Scottish Government (and 
the Committee) to consider the case for a bespoke domestic abuse offence, and 
to take the opportunity to legislate for it in the Bill. As it happened, the Scottish 
Government announced a further consultation on proposals for an offence of 

Scottish Government is working to a longer timetable for bringing in that offence, if
that is what it ultimately chooses to do, than the period for Parliamentary 
consideration of this Bill. Meanwhile, in England and Wales, a new offence part-
based on the coercive control model came into effect in December 2015. 

25. The wording of section 1 would appear to permit non-violent behaviour that is 
nevertheless considered coercive and abusive to be added to the libel as proof of 
aggravation. It also makes no distinction between psychological and physical 
abuse. Although the Policy Memorandum does not expressly say so, it is perhaps 
to be inferred that, whilst questions around the concept of a bespoke domestic 
abuse offence remain to be resolved, introducing a statutory aggravator for 
domestic abuse represents to the Government a more straightforward, and less 
contentious, way to make progress on tackling domestic abuse, including coercive 
control, in the interim. 

26. We note evidence from a number of stakeholders that, while the introduction of 
the aggravator is welcome, it should not be seen as a substitute for a new offence 
of domestic abuse.19 At the same time, legal practitioners, including the Crown 
Office, told us they preferred the approach taken in the Bill because introducing a 
domestic abuse offence along the lines proposed in Equally Safe was potentially
problematic.20 We note one witness comment that the Scottish Government may 

post- when it consulted on 
proposals for a domestic abuse offence, and that coercive control might in practice 
be difficult to prove whilst the requirement for corroboration remains.21 We await
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Views of witnesses on the domestic abuse aggravator

27. The vast majority of evidence that expressed a view on section 1 supported it.22

This generally included those who may have had reservations about particular 
aspects, including those who considered it unfair that the aggravation applied only 
to partner abuse. Allowing for some reservations as to particular aspects of its 
wording, most stakeholders appeared to view the wording of section 1 as robust.
Police Scotland, who would of course have to rely on the provision in practice, 
described it on
other aggravations that the police are accustomed to applying.23 There was also 
broad support for the approach of making no distinction in seriousness between 
physical and psychological harm, thus enabling behaviour that might be labelled 
coercive rather than violent to be included in the charge.24

28. The Crown Office and Procurator Fiscal Service supported introduction of the 
aggravator 25 The Crown Agent, 
Catherine Dyer, told us that she supported the policy behind section 1 because

domestic abuse happens where people should expect to be safe, in their 
own home, and with someone with whom they are intimately involved, so it 
seems like an even greater betrayal of trust. The criminality aspect is that it 

26

29. It may be helpful to clarify that section 1 does not require that the aggravating 
behaviour took place in the home, although we expect that if section 1 is 
passed it may often be used in relation to acts taking place at home. Evidence 
from other stakeholders singled out breach of trust as being the key element of 
domestic abuse, arguing that this in itself justified treating offences in a domestic 
abuse context differently from, and more severely than, other types of offence.27

30. A number of stakeholders saw it as a key feature of the new aggravator that it 
would help ensure that the courts took partner abuse seriously and would consider
it in a wider context than in relation to the bare facts of the offence itself. As the 
Crown Office noted, the provision would enable v

28

31. Children 1st expressed support for the aggravator, but expressed concern about a 
possible side-effect; an increase in the number of children being required to testify
in domestic abuse cases, in order to speak to matters set out in the aggravation. It 

confli .29

32. The most significant dissent towards the new provision came from the Law 
Society of Scotland. It argued that 

or recklessness. It also 
, as being 
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introduced into Scots law had tended to be based on the actions of the accused 
rather than on the nature of the relationship between the accused and the 
complainer (the implication being that the latter is harder to prove).30

33. However, the Crown Agent, Catherine Dyer, told us that she did not expect the
definitions used in section 1 to cause significant difficulties. She said that the 
police and Crown Office were already accustomed to separating domestic from 
non-domestic cases and would use similar criteria if section 1 came into force.31

34. In oral evidence, the Law Society representative, Grazia Robertson, expanded on 
she did not think section 1 was 

necessary. Domestic abuse cases, she told us

are assiduously prosecuted in the courts and they are given a lot of special 
attention. The person is often taken into custody immediately, will appear in 
court and will be subject to bail conditions and restrictions. In Glasgow, 
which deals with a lot of these cases, there will be specialist sheriffs and 
attempts to have not too long a time before the case is brought to trial. A lot 
of special things are put in place to deal with domestic abuse cases
Where there is a domestic element to a conviction, it is recorded in the 
conviction so that, if the person appears in court again on a similar matter, 
the sheriff can see that there is a pattern of behaviour. All the steps are in 
place. The system already accommodates the importance of domestic 
violence cases being treated with all seriousness. To add aggravation 
might lead people to expect consequences that the system will not deliver, 
so it might lead to disappointment for those who feel that it is a good 

32

35. The Crown Office itself told the Committee that it takes 
,33 although, as noted above, it

does support the new provision. We note evidence from individuals, charities and 
advocacy groups that, despite legislative and policy advances in recent years, 

34

and to some extent this evidence was borne out in the testimony we received 
during our informal discussion with victims of domestic violence. At the very least, 
there is reason to believe that good practice in the handling of domestic abuse 
cases within the criminal justice system may sometimes be patchy.

36. The Committee supports proposals for a domestic abuse aggravator as set out 
in the Bill. We agree with the bulk of evidence received that this provision will 
help underline that the criminal justice system should treat any case of partner 
abuse with the seriousness that it deserves. 

37. Whilst we see advantages in the aggravation being introduced with a focus on 
partner abuse, rather than other forms of abusive relationships, we note 
evidence that it would be fairer to include other types of domestic abuse, for 
instance, abuse of an elderly family member, within the definition. We would not, 
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however, wish the Scottish Parliament to legislate in haste on this issue, as the 
wider implications of any such proposals would require consideration. We invite 
the Scottish Government to maintain an open mind as to the possibility of 
extending the definition of the aggravation in the light of experience, should the 
Bill be passed.

38. The Committee notes that the aggravation would not require any evidence of a 
past pattern of abusive behaviour. We do not oppose this, as we would not wish 
prosecutors to be denied sufficient flexibility to make appropriate use of the 
aggravator, but would expect prosecutors to have regard to the principle of
proportionality in each individual case where it appears possible to attach the 
aggravation to a criminal charge. The Lord Advocate may wish to consider the 
appropriateness of guidance to prosecutors on this issue.

39. The Committee notes that the Scottish Government is consulting on proposals 
for a discrete offence of domestic abuse that might enable conviction following 
proof of coercive control within a relationship. The Committee invites the 
Scottish Government to note the significant body of opinion manifested during 
Stage 1 in support of introducing the offence. 

Non-consensual sharing of images
Principle of the offence

40. Section 2 of the Bill creates a new offence; of disclosing or threatening to disclose 
an intimate photograph or film. 

41. As noted above, the Policy Memorandum states that the provision is intended to 
provide a criminal remedy to activity sometimes called r . This is a 
term now quite commonly used in the media and to some extent it has entered 
everyday usage. The Committee is aware of views tha
insensitive or inappropriate term, best avoided.35 We note that the term may be 
slightly misleading as to the range of behaviour that is actually covered by section 
2 (as explained further, below) and we do not use it in the discussion that follows
except where the context requires.

42. Section 2(1) provides that a person commits an offence if

they disclose or threaten to disclose a photograph or film showing, or appearing 
to show, another person in an intimate situation;

the person intends to cause fear, alarm or distress in doing so, or is reckless as 
to causing fear, alarm or distress, and 

the photograph or film has not previously been disclosed to the public at large, or 
any section of the public, by the other person,
consent.
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43. The maximum penalty is on indictment.

44. We note the views of many stakeholders that the conduct addressed by section 

females.36 We do not doubt that women and girls are likely to make up the clear 
majority of victims, although men and boys can be victims too. As with section 1 of 
the Bill, the drafting of the new offence is gender neutral. 

r the new offence

45. The Scottish Government Policy Memorandum states that the new offence is 
considered necessary because advances in technology

mean that it is easier than ever before to take and share pictures, 
messages and videos with friends and family in the wider world. 
Unfortunately, a small number of people have used this technology to 
threaten, harass and abuse other people. This can take many forms, but 
one which has attracted much attention in recent years has been the non-
consensual sharing of private and intimate images, typically of partners or 
former partners.37

46. The Memorandum goes on to acknowledge that in some cases there may already 
be criminal remedies to address this type of conduct. It cites a mixture of common 
and statute law crimes including blackmail, threatening or abusive behaviour, 
stalking, and improper use of a public communications network.38 However

in the absence of an offence specifically concerned with the sharing of 
intimate images the exact scope of the law in this area can be seen by 
many as being unclear. Victims of this kind of behaviour may not be aware 
that a criminal offence has been committed against them, and potential 
perpetrators may not be aware that what they are doing is criminal. Even 
where a successful prosecution has taken place, a victim may consider that 
the prosecution of the perpetrator for an offence such as threatening and 
abusive behaviour does not fully reflect their particular experience.

By providing for a new offence concerning the sharing of private, intimate 
images, we intend to make clear that it is unlawful to share private, intimate 
images of another person without their consent.39

of the offence

47. The remainder of section 2 and section 3 of the Bill go on to flesh out the offence, 
providing further detail in relation to the key terms used, and setting out defences 
to the charge. The debate at Stage 1 tended to focus on these more detailed 
aspects of the Bill, and the discussion around them thus takes up the bulk of this
part of the report.

48. Before proceeding to that discussion, it is important to make clear that most 
evidence supported the offence in principle,40 and many stakeholders saw it as 
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very important that it become law.41 Stakeholders (including the Crown Office42)
tended to agree with the Scottish Government that at least some of the conduct 
covered by section 2 was already criminal, but that the position was in some 
cases uncertain, and that available sanctions were not necessarily tough enough.
There was also benefit in the law being seen to be keeping abreast with 
technological changes.43

49. Witnesses also tended to agree that, even if there are potentially some criminal 
remedies available, there are benefits in having a new and clearly labelled offence 
to cover a relatively new type of socially unacceptable behaviour44 (or an old type 
of unacceptable behaviour manifested in a new way45). A new law would send out
a clear message that society does not tolerate that behaviour, clears up
uncertainties about whether the behaviour is legal or not, and might have a 
deterrent effect.46 The fact that threats to disclose, as well as the disclosure itself, 
are encompassed within the offence was also generally welcomed.47

50. A number of submissions referred to the devastating and humiliating effect that 
48 The submission from Professors Clare 

McGlynn and Erika Rackley argued that the behaviours covered by the new 
offence

constitute a fundamental breach of privacy and dignity, a serious form of 
harassment and abuse and, therefore, result in significant harm. The 
prevalence of image-based sexual abuse is a form of cultural harm 
contributing to the normalization of non-consensual sexual activity and 

sion is not respected.

51.
cyber-crime, they had existing processes for tackling online offences that could be 
put to use for the new crime.49

52. The Committee supports the introduction of a new offence of the non-
consensual sharing of intimate images, as set out in section 2 of the Bill. The 
behaviour the offence would address can be enormously hurtful and humiliating, 
and treating it as criminal is not disproportionate. Indeed, we note evidence that 
some of the conduct encompassed in the proposed offence may already be 
criminal. We do not see this as eliminating the need for the new offence, as 
some such conduct may not currently be criminal, or may not be subject to 
sufficiently stringent sanctions under existing law. The drafting of a new law 
provides an opportunity to set out the parameters of the offending behaviour 
with greater clarity and consistency. It also sends a clear message about the 
unacceptability of conduct that modern technology has rendered disturbingly 
easy to undertake, and may therefore have a deterrent effect.
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Detailed aspects of the offence

53. The main debate was as to whether the drafting used in sections 2 and 3 would 
address with sufficient accuracy the behaviour the Scottish Government was 
seeking to target, or whether some further refinement would be required. Some 
evidence was to the effect that the offence was too broad; other that it was too 
narrow. The debate was at points technical and complex; made more so by the 
fact that different detailed elements of the offence were to some extent inter-
connected and a change in one area might require a rethink in another. We have 
sought to separate out the main elements of the debate below.

The medium of disclosure: 

54. The offence applies only in relation to the disclosure of a photograph or film 
(1) goes on to define this as 

being one of two situations:

where the person in the film or photo is seen engaging or participating in, or 
being present during an act which (a) a reasonable person would consider to be 
a sexual act, and (b) is not of a kind ordinarily done in public; or

nly in 
underwear.

55. Section 3(2) provides that the fact that the film or photograph has been digitally
altered does not exclude it from the scope of the offence, although the 
Explanatory Notes to the Bill state that images that are entirely computer 
generated would be.50

56. The Committee considered some evidence during Stage 1 that the offence was 
too narrowly drawn, in that it only applied to photographs or film of an intimate
situation, and not, for instance to sound files or text dialogue about an intimate 
matter.51 In this connection, the Committee notes that the shot of
tablets and smartphones makes it very easy to post extracts from private text 
conversation on social media. Abused Men in Scotland described the restriction of 
the offence to i in 52 Other 
evidence did not go that far but concerns were expressed that the Bill created an 
artificial distinction between different types of digital media, when the focus should 

s experience. remarked 
that

The exposure or the threat of sharing has the same outcome it is 

can be sent at the same time. Would we criminalise the image but not the 
abusive and threatening text?53
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57. Ms Johnson acknowledged that sending a threatening text may already be a 
crime, but said that existing sanctions may not go far enough and that the 
opportunity should be taken to make the law more consistent in this area.54

58. The alternative view was that amending the definition to include texts would 
amount to a significant change to the nature of the offence. To some extent, this 
overlaps with the debate set out below as to whether the focus of the offence 

The
written submission from Professors Erika Rackley and Clare McGlynn said that 
the non-consensual sharing of images tended to cause more, and more lasting,
harm than the sharing of written messages, in part because images tend to be 
more discoverable than text on internet searches. In this connection, we note 

Government is aware of involving the non-consensual sharing of intimate personal 
data have involved images.55

59. The Cabinet Secretary told us that his mind was not closed on the potential for 
altering this aspect of the definition in the light of evidence but expressed concern 

if we widen the definition further, the potential for unintended consequences 
to emerge from the legislation also widens 56

60. The Committee notes differing views in evidence as to whether the proposed 
restriction of the section 2 offence to photographs or film is appropriate. Some 
witnesses considered it important that the focus of the offence remain on 
images of the body which, they considered, had particular power to humiliate. 
Others saw merit in including, for instance, text or voice recordings of intimate 
conversations. A clear majority of the Committee supports the approach set out 
in the Bill, and is mindful of the risks of unintended consequences if the Bill 
takes too wide an approach. We do, however, ask the Scottish Government to 
keep an open mind on this issue, in the light of the evidence we received.

61. Conversely, the Committee heard evidence that the offence was, if anything, too
broadly drawn, and that there had been a drift from the 
stated aim of targeting revenge porn. A working definition of r
be that it is the use of digital technology to share a sexual image of a person with 
others, in order to cause humiliation or hurt. Witnesses noted that the Bill does not 
necessarily require proof t
committed; an image of a person in their underwear would be sufficient (if, of 
course, other elements of the offence are proven). It was queried whether this 
made the offence too broad.57

62. It is important to add that other evidence supported this element of the definition. It 
was argued that images of this sort were equally capable of causing hurt, or could 
be used coercively, as a form of threat.58 Some evidence argued that this element 
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of the offence was, in fact, too narrowly drawn, in that it contained drafting 
loopholes59 or did not take account of different cultural or religious interpretations 

.60

setting out a more flexible de
61

63. Michael Meehan of the Faculty of Advocates invited the Committee to reflect on 

offence could be committed without any intention to cause fear, alarm or distress; 
recklessness being sufficient

I will give an example. A person comes home to find his flatmate asleep on 
the couch wearing only his boxer shorts and takes a picture of the flatmate. 
If he was to show that to another flatmate, he would be guilty of an offence 

he amusing 
moment. The last thing that that person intended to do was to cause fear, 
alarm or distress. However. because that requirement [that the offence can 
only be committed by intent] is not there, taking that photograph would be 
criminal conduct. 62

64. The Crown Agent, Catherine Dyer, appeared not to disagree that the 
circumstances set out by Mr Meehan might potentially be a crime, describing the

. She asked the Committee to focus on

the impact on the victim. There has to be a victim. It is not to do with jokes. 
There must a person who indicates that the exposure was harmful, 
upsetting and distressing to them. 63

The mental element of the offence

65. sion of 
recklessness within the mens rea64 of the offence. The Law Society 
representative, Grazia Robertson, said that

term 

is not the porn: it is the revenge element. Revenge is crucial in order for it 
to be that type of offence; if a person has exposed images that we find 
embarrassing, humiliating or upsetting, for example, that would be more of 
a privacy offence.65

66. On the other hand, we heard evidence that the definition of the mental element set 
out in the Bill had created an evidential hurdle that would lead to the wrong people 
being acquitted (or not prosecuted). One submission, for instance, argued that the 
Bill had got the mental element the wrong way round, by [ing] attention on 
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submission argued that the mens rea
66 One of the authors of 

that submission, Professor Clare McGlynn of Durham Law School told the 
Committee that the drafting of the Bill on this point risked creating a loophole in 
relation to computer hacking

are doing it for a whole range of other reasons, such as for financial gain, 
because they have been hacked, for sexual gratification or for a laugh.67

67. The Committee is not certain whether these concerns are comprehensively 
addressed by the fact that the mens rea of the offence includes recklessness as
well as intent. It appears to the Committee that it could certainly be argued that a 
hacker who puts intimate images of strangers online is being reckless as to 
whether they cause distress, fear or alarm. Professor McGlynn conceded that she 
was not an expert on the Scots law of recklessness, but two witnesses who are, 
Professor Chalmers of the Glasgow University School of Law, and Professor 
Maher of Edinburgh University Law School, agreed that it is difficult to give definite 
answers on such points because of a lack of clarity as to what constitutes 

.68

68. mens rea based solely on intention to 
distribute without consent, t said that the 
Parliament would then be l
offence where 
the key considerations.69 Nicola Merrin of Victim Support Scotland remarked 
that

manipulate or try to cause harm or distress, or they are reckless with 
regard to harm or distress.70

69. Professor Chalmers said that the mens rea set out in the Bill seemed appropriate, 
having regard to the seriousness of the offence being created.71 After noting that 
the offence set out in the Bill covered non-sexual images as well as sexual 
images, he argued that

If you create an offence that simply disclosing an image without consent is 
a criminal offence, regardless of any issue of intent or recklessness as to 
distress, you have created an extremely broad offence, which carries a 

minded to widen the fault requirement and remove the requirement for 
intention or recklessness as to fear or distress, you would correspondingly 
have to have a rather narrower definition of the kind of images that this 
offence covers. 72

128



Justice Committee
Stage 1 Report on the Abusive Behaviour and Sexual Harm (Scotland) Bill, 2nd Report, 2016 (Session 4)

17

70. s Policy Memorandum stated that it had considered 

, rather than either intent or recklessness, but rejected this, expressly 
because it considered that this was too

73

71. The Committee supports the inclusion of recklessness within the mens rea of
the new offence of the non-consensual sharing of images. Making the new 

- crime risks making the offence too narrow, potentially
allowing conduct that may properly be considered criminally irresponsible and 
humiliating to escape prosecution. However, the Committee does invite the 
Scottish Government to reflect on the evidence we have received indicating that 

non-sexual images) and the inclusion of recklessness within the mens rea has, 
at the very least, the potential for a wider category of behaviour than may have 
been intended to be included within the scope of the offence. If so, we ask the 
Scottish Government and, as appropriate the Lord Advocate, to consider 
whether this requires to be addressed either in the legislation itself or in 
guidance to prosecutors.

Impact of the new offence on children and young people

72. sending and receiving 
of sexually suggestive text messages by digital device. It is not only teenagers 
who sext , but the evidence we received indicated that it is teenagers and young 
adults who do so most, and who might therefore be disproportionately affected by 
the new law. Vulnerable adults were also identified as potentially susceptible to 
the new provisions.74 Texting is not caught by the offence as it is currently drafted,
but an intimate picture sent with a text could be. In the example Mr Meehan set 
out that we quoted above he proposed that the mere showing of an image 
appearing on a phone to a friend could be an offence. He also pointed out that it 
would not be necessary to prove intent to cause distress, only recklessness.

73. Evidence from the National Organisation for the Treatment of Abusers stated
that

there are many situations where young people are victimised and exploited
by their peers in relation to online behaviour and appropriate sanctions are 
necessary. None the less, we have concerns about the potential for 
increased criminalisation of young people as an indirect consequence of 
this legislation and even the possibility that young people involved with 
exploitative adults may resist coming forward for fear they themselves may 

75

74. The Law Society
under-16s, although it could be a ground for refer
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system.76 We prosecute
children under 16 for crimes involving social media.77

75. Other evidence did not disagree that the new provision might potentially 
criminalise sexting and might, therefore, have an impact on young people, but did 
not consider this a sufficient reason for a rethink on this aspect of the offence.  

sexting, often, or even perhaps usually, children themselves. Nicola Merrin of 
Victim Support Scotland remarked that if the children were excluded from the 
ambit of the offence

78 Professor McGlynn said

Yes, we do not want to criminalise large numbers of young men. I have a 
14-year old boy myself so I am aware of that, but I also have a 12-year old 
daughter, and we need to think about the experiences of young girls and 
the harms they might suffer. When we talk about inadvertent sharing and 
the common practice of sharing such images, my argument is that that 
common practice is what we are challenging. Rather than accepting the 
practice as commonplace in our society, we need to counteract it. As long 
as there is an education campaign to go with it, the Bill could be one way of 
counteracting the practice.79

76. not looking for an 
exemption for children and young people he Crown would have 
discretion whether to press charges, and that he expected s to 
deal with any cases of the new offence involving children. He called for resources 
to be put into educating children and young people, in parallel with the legislative 
changes wrought by the Bill.80

77. The Cabinet Secretary told us 
teenagers into our criminal justice system unnecessarily when a more reasonable 
route could perhaps be taken to address the issue 81

78. The Committee notes concerns that the behaviour of children and young 
people may be caught by the new section 2 offence, perhaps 
disproportionately compared to older age groups. However, we also note a 
significant body of evidence, including from charities and advocacy groups 
for children, that the solution is not to exempt young people who have 
passed the minimum age of criminal responsibility from the scope of the 
offence, as this could result in the offending behaviour not being adequately
addressed, and in victims (often children) not finding in law the remedy they
deserve. The same evidence also argued that in the vast majority of cases, 
the correct forum for addressing this behaviour is s and 
not criminal courts. The Committee shares these views. 

79. It is also crucial that the criminal reforms set out in this part of the Bill are 
accompanied by a campaign of education and information, so that children 
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and young people are made aware of the effect of the behaviour the new 
offence is targeting; not only the criminal legal effect but also the emotionally 
harmful effect that it may have on others. The Committee would be grateful 
for information from the Scottish Government as to what work it proposes to 
do on this matter.

80. Section 2(5) provides for a defence in a situation where the film or photograph 

olicy 
Memorandum explains that

This ensures that the offence does not extend to, for example, photographs 

82

81. For a number of witnesses, the trouble with this exception was that it went too far, 
and that the Government had unwittingly created a loophole for peeping Toms. It 
would appear that the effect of this provision is that there would be a defence in 
the case of photographs taken in parks, on beaches or (depending on the 
premises) in changing rooms. Our attention was drawn to the practice of 

knowledge, of the subject. Recent changes to the law have made clear that the 
practice itself is illegal, but stakeholders expressed concern that the distribution of 
images obtained from it appears not to be covered by the Bill because of the 
section 2(5) defence.83

82. Evidence also queried what appeared to be the assumption underlying the 
provision: that the issue of consent is vitiated where a person allows themselves 
to appear in an intimate situation in a public place (as defined in the Bill). Some 
stakeholders considered this to be unfair. 84 They argued that it was the
humiliation of the victim that was the significant issue, not the question of where 
the photographs or film was taken.85 The Scottish Human Rights Commission 
noted that

the ECtHR [European Court of Human Rights] has held that photographs or 
images captured in a public place can stil
It is not the place the photograph is taken that is determinative; rather it is 

Commission therefore questions whether the defence provided for in 
sec 86
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The defence

83. It is a defence to a charge under section 2 that the person sharing the image 
reasonably believed that disclosure of it was in the public interest. We note 
evidence

87 The Faculty of Advocates said that if the intention of this provision 
was to 
expressly clear,88 and that there might be benefit in using terminology consistent 
with English law.89

84. It is also a defence to a charge under section 2 (under subsection (3) of that 
section) that the person whose image appears on the photograph or film 
consented to it being disclosed or that the accused reasonably believed that they 
had so consented. Such consent may be specific; ie, consent as to the particular 
disclosure that forms the subject matter of the charge. Or it may be general;
defined by the Bill as  ent to disclosure generally where that consent covers 

.

85. This latter element troubled some witnesses, who queried under what 
circumstances someone could be considered to have effectively signed away their 
future right to object to disclosure of an intimate image because they had given 
prior general consent to any such images being shared.90 Professor James 
Chalmers of Glasgow University School of Law described the setting out of two 
categories of consent as

an unhelpful distinction which opens up the possibility of an accused 

consent. In fact, consent must always be specific. B can consent, for 
example, to disclosure to the world at large, or a group of people, but they 
must specifically do so.91

86. Views were also expressed that there was insufficient clarity about what 
actually meant in the context of the offence. The term is not defined in the Bill. 
Some evidence argued that the Bill should have followed the wording in the 
Sexual Offences Act 2009.92 The Mental Welfare Commission raised specific 
concerns in relation to adults with learning difficulties

Part 2 of the Sexual Offences Act 2009 makes clear that consent is not the 

be given to similar provisions in this Bill. However, we suggest that such 
provisions should draw on the provisions of s311 of the Mental Health 
(Care and Treatment) (Scotland) Act, which have been replaced by the 
2009 Act. Both Acts make clear that a person who cannot understand an 

highly plausible that a person with learning disabilities could be persuaded, 
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intimidated or deceived into appearing to consent to disclosure of intimate 
93

87. The Committee agrees that it is necessary to set out statutory defences to 
the section 2 offence, to clarify when conduct that would otherwise be 
considered criminal may be excused by particular circumstances. However, 
we invite the Scottish Government to consider evidence set out in this report 
indicating that some aspects of the defences may be too wide. In particular, 
we invite the Government to reflect on evidence that the Bill goes too far in 
providing a defence in relation to images taken in a public place, and may 

set out in human rights law. 
88. The Committee also invites the Scottish Government to note evidence led 

before the Committee in relation to consent, or belief as to consent, as a 
defence to the section 2 offence. Again, views were expressed that the Bill 
may provide too wide a defence. We note views that modelling a definition 
of consent on previous legislation (where consent is referred to in terms of 

but also provide some assurance that the defence will not unwittingly 
compromise the protection from manipulative behaviour that the law should 
afford to young people or vulnerable adults.

Internet platforms and the new offence

89. Section 4 introduces schedule 1 to the Bill. Schedule 1 makes special provision in 
relation to providers of and the new offence in 
section 2. The Policy Memorandum gives no guidance as to the reasons for 
section or as to its intended effect, and the discussion in the Explanatory Notes is
brief. We understand 
European Union law. The Bill
provided for remuneration, at a distance, by means of electronic equipment for the 
processing (including digital compression) and storage of data, and at the 

services as well as 
by others). 

90. Put broadly, schedule 1 sets out that providers of information society services are 

film caught by the offence; if caching such images; or if hosting such images. This 
is provided certain conditions set out in schedule 2 are met. In the case of a 
provider hosting intimate images or films (ie a platform), the conditions include that 
the host lacked

section 2, 
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the image had been obtained without the consent of the person shown in the 
image, and

the image had been provided with the intention to cause fear, alarm and distress 
to the person in the image, or with recklessness as to whether it would do so.

91. If the host acquires actual knowledge of those three matters (ie, if, in effect, it 
becomes aware that it is hosting an image in respect of which a crime under 
section 2 has been committed), it must take the
note evidence that it would be helpful, for the sake of legal clarity, to define 

94)

92. As noted, we did not have in the Policy Memorandum the benefit of the Scottish 

the Bill. However, we understand that they are intended to help give effect to EU 
requirements that member states impose on internet providers a legal 
responsibility to take down prosecutorial material if requested to do so.95 The
Committee received evidence questioning, on drafting grounds, whether schedule 
1 actually achieves that aim.96 Evidence from Professor Lilian Edwards of 
Strathclyde Law School 
internet platforms lacked the requisite mental element to commit the crime set out 
in section 2

Professor Edwards remarked that

the key issue for victims of this crime is often not the infliction of criminal 
justice on the perpetrators but a way to obtain speedy removal of the 
material from the site where it is hosted. This may be reputable sites like 
Facebook or Twitter or it may be a dedicated revenge porn site where 
pictures are displayed, often with full names, email addresses and other 

97

93. Professor Edwards said in her submission 
requirement on platforms to take down any image where 

remove expediently. This is how child pornography was eradicated from UK and 

94. Evidence from the Cabinet Secretary when he gave evidence before us indicates 
that he considers the Scottish Government to have relatively limited powers to 
tackle the hosting of images by internet platforms, especially where the host is not 
Scottish domiciled. The Cabinet Secretary said that where this was the case (he
thoug -Scots domiciled)

98
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95. The Committee invites the Scottish Government to clarify its intentions as to the 
aim of schedule 1 to the Bill, in relation 
section 2 offence. We also invite the Government to respond to evidence that 
the schedule may lack legal effect. We are concerned by evidence from the 
Cabinet Secretary to the effect that the Scottish Government in most cases, is 
likely to lack legal powers to prevent internet platforms hosting images that this 
section of the Bill seeks to render illegal. We would welcome further clarification 
from the Scottish Government as to what measures it could take (unilaterally or 
in partnership with other jurisdictions) to ensure that platforms adhere to 
relevant domestic laws and are placed under a positive duty to remove unlawful 
images.

Non-harassment orders
96. Section 5 of the Bill concerns non- Put broadly, 

NHOs are granted against individuals to prevent them making contact with 
another person because the court is satisfied that the individual has been 
harassing the other person. Breach of an NHO is a criminal offence.

97. An application for an NHO may be made by way of civil process. A prosecutor
may also apply for an NHO to be made against an accused at the conclusion of a 
trial, but only where there has been a conviction. The Scottish Government
is that while this is sound as an overall policy, there is a gap in the law.99 It is not 
currently possible to obtain an NHO where it has been determined that the 
individual committed the acts libelled in the charge but was found to be, in 
colloquial terms, not fit for trial, by reason of their mental or physical state, either 
at the time the acts were committed or at the time of the trial. A separate statutory 
procedure is laid out for either situation, but in either case, there can be no 
conviction.

98. In Equally Safe, the Scottish Government consulted on whether this perceived 
loophole should be closed. A number of respondents to the overall consultation 
did not provide a specific response and, of those that did, responses were 
sometimes short. This was essentially replicated in our call for evidence. In other 
words, many 
proposal for reform in this area to be particularly controversial or significant 
compared to other reforms in the Bill. A number of respondents expressly noted 
that the proposed change would be unlikely to affect many people. For some, that 
was reason enough to question whether the reform was worthwhile.100

Views from stakeholders

99. Of the evidence we did receive on this proposal, a majority supported it. Support 
came in particular from , and from charities and advocacy groups 
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representing victims of harassment and similar crimes, as well as from the Crown 
Office. Supporters of the reform noted that its principle purpose was to protect 
victims.101 Police Scotland told the Committee that they welcomed the proposed 

a victim having to initiate a separate legal process to obtain a civil NHO. Police 
Scotland said that the reform would demonstrate

a robust and consistent approach to the granting of NHOs in Scotland and 
negates the possibility of (domestic abuse) victims enduring further 
unnecessary and prolonged court proceedings.102

100. A significant number of submissions raised concerns, including from those who
did not express opposition in principle to the proposal. Objections generally raised 
the same concern, relating to the practicality of the proposed reform: that the
individuals it is likely to target are, by definition, likely to find it disproportionately 
difficult either to understand the terms of an NHO granted against them or to 
modify their behaviour in response to it. And if they do not, they risk being arrested 
and charged for breach of an NHO, at which point the issue of the
fitness for trial might again arise.103

101. The Mental Welfare Commission
The Commission acknowledged 

either a formal mental health disposal or a supervision and treatment order would 
be a more appropriate way of dealing with the person.104 The Law Society of 
Scotland expressed similar views, calling for a review of the issue within the 
context of reform of mental health law generally, rather than criminal law.105

102. We invited the Scottish Human Rights Commission to consider the concerns
raised in some evidence about section 5. The response from the SHRC indicated 
that the key consideration in relation to Convention compliance was as to the
proportionality of the measure being proposed, requiring assessment on a case-
by-case basis. The SHRC noted that, under the process set out in section 5, the 
granting of an NHO would be preceded by a judicial process

The making of such an order, provided the requirements of legality, 
furtherance of a legitimate aim and proportionality are met, is not in and of 
itself precluded by human rights law. The real issue is perhaps more 
practical, in that where a person has not been able to stand trial originally, 
there is every possibility that they will not be able to tried for a breach of the 
Non-Harassment Order. It is therefore more a policy consideration on how 
useful the orders would be set against that practical reality. 106
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Government view

103. The Scottish Government Policy Memorandum acknowledged the validity of 
concerns similar to those stakeholders raised with us, but added that

it is not considered that this negates the usefulness of an NHO. Having an 
NHO in place may make it easier for the police to intervene to protect the 
victim of harassment at an early stage in the event of on-going harassment 
by the subject of the order, as behaviour which is contrary to the terms of 
the NHO (eg approaching the person named in the order) would not 

107

104. The Memorandum goes on to note that the courts can already impose a sexual 
offences prevention order (which has some similarities to an NHO, although 
granted for different reasons) against individuals in relation to whom criminal 
charges could not be pressed because of their mental or physical state. The
implication is that the proposed reform is therefore to some extent precedented. 

105. The Cabinet Secretary focussed on the benefit to the police when he was invited 
to address the concerns about section 5 laid before the Committee

The purpose of the non-harassment order is to provide a mechanism that 
gives clarity to the police that they can take action should the order be 
breached, which will therefore provide greater reassurance to the victims in 
such circums
are presented before the court again, so they could be prosecuted. The 
measure provides the police with clarity on enforcement should an order be 
in place, despite the fact that the person may not have been fit for trial 
previously 108

106. The Committee recognises that the primary purpose of section 5 of the Bill, 
which extends the circumstances in which the criminal courts may grant non-
harassment orders, is to extend the protections available to victims of abuse.
We note evidence that the granting of an NHO enables the police to intervene to 
arrest a person who is breaching its terms. However, in the case of the section 5 
reform, a consequence of an arrest is likely to be the arrested person re-
entering the criminal justice system, despite previously having been found unfit 
for trial. Some individuals subject to NHOs under the reform may find it difficult 
either to fully understand the terms of an NHO granted against them or to 
modify their behaviour in response to it. 

107. Accordingly, whilst we do not doubt the good intentions of the proposed reform, 
we are sceptical as to its utility. We note evidence that, in some cases, other 
forms of disposal may be a more appropriate way to deal with the behaviour the 
NHO seeks to address. We invite the Scottish Government to reflect on these 
comments and on the evidence on which they are based.
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Jury directions relating to sexual 
offences
Proposals in the Bill

108. Section 5 of the Bill inserts new sections 288DA and 288DB into the Criminal 
Procedure (Scotland) Act 1995. Both sections apply at the same point in a trial on 
indictment (ie a jury trial) for a sexual offence; when the leading of evidence has 
concluded, and the judge is charging the jury before they retire to consider a 
verdict.

109. New section 288DA applies where evidence has been led that the complainer 
either

did not tell, or delayed in telling, anyone about the offence, or

(for instance, the police).

110. In that case, the judge must advise the jury that there can be good reasons why 
people delay in mentioning or reporting, or do not mention or report, the offence;
and that this therefore does not necessarily indicate that an allegation is false. We

111. New section 288DB applies where either

evidence is led suggesting that the sexual activity took place without physical 
resistance by the complainer, or

a question is asked or a statement is made with a view to eliciting or drawing 
attention to evidence of that nature.

112. In that case, the judge must advise the jury that there can be good reasons why a 
person may not physically resist the sexual activity; and that absence of physical 
resistance does not necessarily indicate that an allegation is false. We refer to the 

resistance

Scottish Government case for the proposals

113. The Policy Memorandum explains that the two statutory directions are considered 
necessary because

Concern has been expressed that certain ill-founded preconceptions held 
by members of the public, who make up juries, about the nature of sexual 
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violence makes understanding vic
difficult. 

It is thought that some members of the public imagine that a sexual assault 
is almost always violent and that, if assaulted, a victim would be very likely 
to respond by trying to physically resist their attacker. 

Equally, it has been suggested that jurors may regard the fact that a 
significant period of time passed between the time an alleged crime takes 
place and a report being made to the police about a rape or sexual assault 
as evidence that the allegation is false, despite the fact that there are many 
reasons that a victim may not tell anyone or make a report to the police 
about a sexual offence committed against them until some time after it has 
happened. Police Scotland management information for 2013-14 indicated 
that a quarter of all sexual crimes and 36% of rapes were reported 1 year 
or more after the alleged incident took place. 109

114. In relation specifically to the delay direction, the Memorandum goes on to note 
that the number of cases in which there has been a significant lapse of time 
between the alleged offence and the trial taking place has been increasing in 
recent years.110

Judicial discretion

115. Some witnesses described the statutory directions as mandatory directions.111

There is limited provision entitling the judge not to give the direction under certain 
circumstances. This is where the judge considers, under the circumstances, that 
no reasonable jury could consider the evidence, question or statement by reason 
of which the direction would otherwise require to be made to be material to the 
guilt or innocence of the accused.  In the case of the delay direction, the example 
given in the Explanatory Notes to the Bill is of a sexual assault against a young 
child who could not understand at the time that an offence had been committed. In 
the case of the physical resistance direction, the example given in the Notes is of 
someone who was asleep when they were sexually assaulted.112

116. A minority of evidence argued that it was a failing of the Bill that it did not require
the directions to be given in all relevant cases, ie any sexual assault case where
there had been a delay, or where it appeared that the complainer had failed to 
offer physical resistance, whether or not the issue had actually been raised during 
the trial.113 We asked the then Lord Justice Clerk (now Lord Justice General), Lord 
Carloway, to comment on the scope of the discretion. Lord Carloway, who did not 
support the reform for reasons set out below, indicated that the discretion was in 
practice too narrow to allay his concerns, commenting that
case is one in which subsection (2) applies [the provision, in each of the new 
sections, laying out when the direction should be given], you must give that 

114
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117. We note when he gave evidence that the provisions 
gave judges not to threaten their capacity to give appropriate 
directions. But he also made clear that the whole point of the reforms was to 
require judges to give directions under particular circumstances.115

The statutory nature of the directions

118. The two new sections would be the first use of statute to direct judges in Scotland 
on how to advise juries in particular types of case. The Cabinet Secretary told us 

116 because judges give juries 
directions in other areas, but this puts to one side the statutory nature of the 
directions and, subject to the qualification outlined above, their mandatory nature 
too.

119. We also note evidence that Scots criminal law already effectively has mandatory 
(but non-statutory) jury directions: on the presumption of innocence, the standard 
of proof, and the requirement for corroboration.117 But these directions are of a 
different character to the directions in the Bill, in that they are relevant and 
applicable in all criminal trials. It is hard to think of any circumstances where 
(leaving aside the fact that a failure to do so might lead to the case being 
appealed on grounds of misdirection) any reasonable judge would consider it 
inappropriate to remind the jury of the presumption of innocence. The directions in 
the Bill are different: they are not applicable in all criminal trials and, as outlined 
below, there is no consensus that, even in circumstances where it may be
considered appropriate to provide them, it is always appropriate to do so.  

120. It is therefore accurate to describe the proposals in the Bill as unprecedented. 
There is nothing wrong with using legislation to set a precedent: often that is the 
point. Plenty of evidence received by the Committee indicates that legislative 
intervention is justified in this area. But the Committee also heard arguments that, 
in this area of the law more than most others, it may be wise to proceed with 
caution. Lord Carloway told us that what was proposed in the Bill could be done 
but it is not what we would see as the best way of doing it . He said that the Bill

sets a precedent. If Parliament dictates what should be said to juries by a 
judge in this area, other people will no doubt seek to extend that to other 
areas and will wish other directions to be given, and that is where we get 
into the constitutional divide. 118

121. By Lord Carloway explained, he meant a risk of a breach in 
the line between the role of politicians and the role of judges.
fears in relation to statutory directions are to some extent supported by evidence 
the Committee received supporting the reforms but arguing that it would only be
fair to make statutory provision for various other directions, on a wide variety of 
matters, in order to address various other misconceptions perceived to lurk in the 
minds of juries.119 Of course, no such proposals could come into being without the 
future agreement of Parliament.
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122. The Cabinet Secretary sought, to some extent, to downplay the significance or 
distinctiveness of the proposed reforms in the Bill

Parliament regularly makes decisions on various matters that have an 
impact on the judiciary. I do not believe that the proposal is political 
interference that involves directing a judge on what they should or should 
not say. 120

123. The Scottish Government, in its Policy Memorandum, also pointed out that the 
changes set out in the Bill are to some extent precedented, in that other 
jurisdictions (mainly Australian states) already have statutory directions.121 One of 
our witnesses, Gerard Maher, Professor of Criminal Law at Edinburgh University,
asked us to consider that precedent. He said he had no objection in principle to 
the proposed directions, but that it was not clear how, as statutory directions, they
would interact in practice with the model jury directions Scottish judges are 
already expected to give in certain cases. (These are set out in the Jury Manual, 
an advisory document for judges discussed further below.) He warned of 
unintended consequences, noting that

some countries have a whole body of statutory jury directions: that is the 
case in many of the Australian jurisdictions. I am starting to worry that we 
are introducing something without seeing the complete picture of what jury 

controversy about a particular direction in relation to delay in reporting. 
Some think that the directions should also include a direction called 
forensic disadvantage, which you might say was in favour of the accused. If 
the jury is to be directed about the effect of delay in understanding the 
position of the complainer, it should also be directed in respect of the 
possibility of prejudice to the accused in waiting so long for a trial to come 
into being. 122

The role of juries

124. There was fundamental disagreement amongst stakeholders at Stage 1 about 
whether this part of the Bill should be agreed to. But there was also some
common ground. No one appeared to dispute that individuals serving on juries 
may bring their misconceptions into the jury box, and that these may include 
misconceptions about how victims respond to sexual trauma. At most, the 
evidence base for the reforms was queried, as discussed below. Opponents of the 
proposed reforms disputed whether it could be assumed that juries tended to be 
ill-informed about this matter. They argued that, if juries did have misconceptions
that might lead them to wrongly acquit, it should be the role of the prosecution to
dispel them with evidence. But they did not dispute that juries could have 
prejudices to begin with.123

125. A submission we received noted that some of the mock jurors, in research we 
discuss further below,
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124 This underlines that if juries do have misconceptions they 
go wider than the matters covered in the Bill. (We noted above the evidence 
arguing that various other directions should be made statutory.) A police witness, 
remarked that juries ,
as she put it lack the 
professionals tend to have on the effect of sexual trauma. She indicated that this 
could be considered a weakness of the criminal justice system.125

126. Representatives of the judiciary we heard from at Stage 1 reminded us that the 
s . Determining 

in a criminal trial is an inexact science: it may involve apprising subjective matters, 
such as whether a witness is lying or telling the truth. Sheriff Gordon Liddle of the 

Each juror, as an ordinary member of the public, brings with them and I 
mean this in the most anodyne way certain prejudices. They bring with 
them their own feelings and views. These views will cover all manner of 
things and not just this single aspect [ie reaction to sexual trauma]. 126

127. Juries are meant to reflect society at large. At the same time, the hope is that in 
the jury room they will leave any unfair prejudices behind and take informed and 
rational decisions. Guidance provided during the trial may well help them to do so,
provided both the guidan
appropriate. The Committee has kept this in mind as we have considered the 
evidence for and against the proposals set out in the Bill

Evidence on the case for reform

128. The case for reform along the lines set out in the Bill rests on two propositions: 
first, that there are misconceptions in the minds of juries that require to be tackled; 
and second that the best (or only) way to do so is via statutory jury directions. We 
examine each of these in turn.  

Misconceptions on reactions to sexual trauma

129. We have already noted the broad consensus around the issue of whether juries 
may have prejudices in relation to the matters addressed by the proposed 
directions. For many stakeholders, this was the strongest and clearest reason why 
the reforms should be supported. Support of this nature came particularly from 
advocacy groups or charities working for victims of crime or abuse (some but by 

, as well as from the Crown Office and
Police Scotland.127

130. Representatives of organisations representing women who had been victims of 
abuse, including sexual crime, told us that they were certain that misconceptions 

Sco 128 The written submission
from Rape Crisis Scotland noted that
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reactions to rape can be counter intuitive, for example not telling someone 
about what happened for hours, days, weeks, months or even years. It is
unlikely that jury members will be aware that delayed disclosure is a 

131. Stonewall Scotland expressed support in particular for the delay direction, noting 
that LGBT individuals who have been the victim of a sexual assault may have 
particular reasons for being unable, or reluctant, to report the offence 
immediately.129 Nick Smithers of Abused Men in Scotland also backed the 
proposals, stating that men in long-term abusive relationships may not perceive 
that particular conduct was a sexual assault until later.130

132. Some evidence also alluded, in a more general sense, to a lack of confidence in 
the justice system on the part of victims of sexual offences, in particular women,
and of a sense that the criminal justice system is skewed against securing 
convictions for particular sexual offences. Such evidence saw the proposals in the 
Bill in this light, and supported them on this ground.131 We note a number of 
measures brought in over recent years, many by this Parliament, to seek to 
address these concerns. 

Opposing views

133. Both the Law Society of Scotland and the Faculty of Advocates argued that the 
Scottish Government had not made a sufficiently strong evidential case that, in the 
circumstances the directions have been tailored for, juries acquit for the wrong 
reasons. Grazia Robertson of the Society told us that there was

no evidence to support what seems to be simply a suggestion that jurors 
might be thinking in a particular way, without any empirical evidence of how 
they are thinking. It would be presumptuous to rush to produce directions 
when we are making presumptions about what jurors might or might not be 
thinking. 132

134. Michael Meehan of the Faculty of Advocates, questioned

how victims of rape know how a jury is thinking, when jurors do not give 
reasons for their decisions? We simply do not know. I am not disputing that 
there are cases in which complainers have given evidence and there has 
been distress, there have been injuries and there have been acquittals.
There are acquittals in a range of cases, perhaps for a range of 
reasons. 133

Research on juries

135. The Policy Memorandum does not quote any hard evidence backing its view that 
juries have biases in relation to the two matters covered in the Bill, and that these 
cause the wrong verdict to be reached. It notes 
ill-founded misconceptions. It states that is thought some members of the 
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public think that a sexual assault is always violent and that a victim is likely to try 
to physically resist their attacker. And it says that 
jurors may consider that an allegation is false if the victim took time to report it.134

136. There is a major practical obstruction to gathering evidence on how juries in the 
UK actually reach decisions. As we understand it, it is effectively banned under 
the Contempt of Court Act 1981.135 Research with mock juries is possible though. 
The Committee received evidence from two legal academics, Professors Louise 
Ellison and Vanessa Munro, who had set up mock trials to research jury attitudes 
at rape trials under English law.136

English law. Actors played the female victims. Three scenarios were covered

gns of bruising 
and scratching and reported the attack immediately, but was emotionally 

another three of the trials, she displayed 
signs of bruising and scratching this time she was visibly upset during 
testimony but had waited 3 days after the incident before reporting it to the 
police. In the final set of three trials, the complainant reported immediately 
and was visibly upset during testimony but displayed no signs of physical 
injury, and sought to explain her lack of resistance on the basis that she 

137. In some cases, the mock jurors received directions similar to the two set out in the 
Bill, or, as appropriate, in relation to in the witness 
box, which is not dealt with in the Bill. In some cases, they received expert advice 

to the same general 
effect. 

138. Among the main conclusions the academics reached were that

e, the (relatively short) three day 
delay between assault and report presented in trial scenarios proved to be 
a significant stumbling block for many jurors, who were adamant that their 

In regard to demeanour, it was clear that participants who did not receive 
educational guidance were often perplexed by the calmness exhibited by 
the complainant during her testimony. The majority of jurors expected a 

Despite being directed that the use of force is not a requirement of the law 
of rape, in scenarios in which the complainant showed no signs of physical 
injury, jurors routinely emphasised the significance of this to their not guilty 
verdicts
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139. However

in regard to non-resistance, we were unable to identify any clear impact 
upon deliberations as a result of educational guidance. Most jurors 
continued to expect the complaint to have offered physical resistance 

140. Finally, the researchers conclude that

jurors responded in similar ways to the educational guidance, regardless of 
whether it was presented by an expert near the start of the trial or by a 
judge towards the end.

141. We invited one of the co-authors, Professor Vanessa Munro of Leicester
University School of Law, to the Committee, to speak to her research. She made 
clear that she acknowledged that, because the trials were mock trials, this raised 

real-life situations. 
However, she also told us that, in her view, the research was evidence that jury 
directions worked, and could be beneficial to justice.137

142. research was cited by a number of stakeholders who 
supported the provisions in the Bill. They also took it as proof that misconceptions 
definitely exist and can affect trial outcomes, and that jury directions work. We 
note evidence calling for the inclusion in the Bill of a direction in relation to the 
scenario of a complainer who appears emotionally , perhaps on the back of 
the research conclusions.138

143. Opponents of the proposals in the Bill tended to be less aware of the research. 
The relatively small sample size was noted.139 The Law Society witness said she 
had considered the research and had noted that it did not appear to provide strong 
backing for the physical resistance direction.140 Professor Munro herself 
acknowledged that this direction had not had as other 
directions used in the mock trials (nor had expert evidence on this matter) but said 
that this might only indicate that the relevant direction given in the mock trials 
needed 141

Scottish Government research on jury decision-making

144. In early September, the Cabinet Secretary told the Committee that the Scottish 
Government would proceed with Lord recommendation (in his Review 
of Post-Corroboration Safeguards) that there be research into decision-making by 
juries in Scotland.142 It is our understanding that the full scope of that research has 
not yet been announced. When he appeared before us during scrutiny of this Bill, 
the Cabinet Secretary explained that because of the restrictions imposed by the 

experience from places where this type of research has been able to take 
143
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145. We asked some witnesses during Stage 1 whether there was merit in delaying the 
proposed reforms on jury directions until this work was completed. Lord Carloway 
indicated that this would appear appropriate.144 But Professor Chalmers of the 
University of Glasgow Law School 

145

Professor Munro referred to

an extensive body of research that attests to the existence of problematic 
assumptions and misconceptions in the population at large, and it is not 
unreasonable to assume that those would also be a live issue in the jury 
room. Therefore, I am not sure that we need research to be confident that 
there is a pr 146

146.
provisions in the Bill on jury directions until after the research was complete. He 
said that he did not consider this necessary because the Scottish Government 
already had sufficient understanding of the relevant issues in order to proceed. In 
any case, the Scottish Government research .147

Are directions being used sufficiently at present?

147. Some evidence in support of the directions appears to register a 
misunderstanding that the new provisions would be enabling: they would entitle 
judges to give the specified directions.148 The Crown Agent told the Committee 
that

Judges give juries lots of examples [when giving directions] by telling them 
what to compare from their own lives. At the moment, that is restricted to 
things such as non-sexual assaults. 149

148. Evidence we received indicated that in fact there is nothing to stop judges giving 
either the delay direction or the physical resistance direction in what they consider 
to be appropriate cases. Lord Carloway told us that judges are able to make either 

a
manner which is directly relevant to the 150

The Representative of the Faculty of Advocates, Michael Meehan, a former 
Advocate Depute said he was

not aware of a concern of there being a deficiency in the directions that are 
given now or in cases where the focus is on whether there was consent, 
about juries being confused because there was not a focus on whether 
there was an injury. 151

149.
nsultation [Equally Safe]

underlined concern that such directions are not being given in appropriate cases 
152 It may be assumed that the Scottish Government considers these 

concerns to be valid, otherwise it would not have proceeded with the reforms, but 
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the Memorandum does not cite any statistics or research as to frequency of use of 
the directions in relevant cases. We asked Lord Carloway for more information on
judicial practice. Lord Carloway told us that current use of directions in the manner
envisaged in the Bill was . He explained that

some judges take a very strict view of what they can tell the jury. In other 
words, if we take the proposition that there can be good reasons why a 
person may not tell others of an incident for a while, some judges will take 
the view that in a particular case there is no evidence to support that 
proposition and therefore that they should not give a jury such a direction. 
Of course the Crown may lead evidence that the proposition is correct, in 
which case the judge will give the direction. Other judges may be more 
proactive in what they say to juries and may give the directions contained in 
the bill, without there being an evidential base for it. If they do so, they risk 
the appeal court stating to them that they should not have given the 
direction because in that particular case there was no evidence to support 
it. There is that difference of view between different members of the 
judiciary and that is the problem area, which is why the legislation is in 
contemplation. 153

150. The Cabinet Secretary also referred to a difference of approaches between judges 
as to whether they gave either direction. He said that the point of putting the 
directions on a statutory footing was to deliver more consistency.154

Content and effect of directions
Views of supporters

151. Supporters of statutory directions tended to say that there was no good reason 
why they should be opposed, because all they did was provide information to the 
jury that is factual, uncontroversial, and unobjectionable.155 The submission from 
Rape Crisis Scotland described

Crisis Scotland commented that

If the justice system is about justice and getting to the truth, I do not see 
why there would be an issue with giving people factual information that 
would assist them in interpreting the evidence that they are hearing. 156

152. The view of the Scottish Human Rights Commission was that the proposals did 
not raise any significant concerns in relation to human rights law, and may even 
have a positive impact in terms of Convention compliance. The SHRC submission 
discussed the relevance of Article 6 (right to a fair trial) of the European 
Convention on Human Rights, concluding that

jury directions of the type set out in section 6 of the Bill amount to 
uncontroversial statements which may indeed serve to address 
misconceptions held by some members of the public around the behaviour 
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of victims of sexual assault. The Commission does not consider that these 

6 rights. 157

153. The SHRC representative, Eleanor Deeming, highlighted consideration of the 
rights of victims to effective redress
she gave evidence to the Committee. She suggested that the proposed directions 
could be seen in that light.158

Arguments against the reforms

154. Opponents of the proposed reforms, including the Law Society of Scotland, the 
Faculty of Advocates and representatives of the judiciary, tended to say that they 
were wrong in principle: they forced judges to give particular directions in 
particular circumstances, rather than letting the judge decide. Lord Carloway said 

159 The Faculty argued that

The need for, and the appropriate content of, particular directions in the 
context of a particular case is best left to the trial judge who has heard the 
evidence and is fully aware of the issues in dispute in the trial. 160

155. From this point of principle, witnesses went on to make two further arguments. 
One was that statutory directions would not do much good. The other was that 
they might do harm. 

156. submission indicated the risk of the 
direction to the jury becoming something of a rote exercise. He stated that the Bill 

le 

When he gave evidence to 
the Committee in person, Lord Carloway also said that it was his interpretation of 
the Bill that judges would effectively be required to deliver either direction using 
the precise words set out in the new provisions.161 We are not certain if this was 

considered that t
directions.162 We note evidence to the Committee, from supporters of statutory 
directions, that the Bill was, if anything, not inflexible enough on this point, and 
that there should be provis

163

The law on consent in relation to sexual assault

157. A specific argument was also made about whether the physical resistance 
direction served any purpose. The Faculty argued that it was not necessary 
because the direction appeared to be irrelevant in law
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the Faculty questions the necessity for the provision given the current 
definition of consent and the requirement for any belief in consent to be 
reasonable under the Sexual Offences (Scotland) Act 2009. 164

158. The witness representing the Faculty, Michael Meehan, said that

For the offence of rape, the focus is very much on consent. In a case where 
consent was the issue, the jury would be directed to the law in that regard. I 
am not aware of a concern about there being misdirections when the issue 
is consent. 165

159. The Policy Memorandum to some extent engages with , noting 
that under Scots law

a sexual offence is committed when a person engages in sexual activity
with another person without consent. There is no requirement that the 
offender must use physical force to overcome the will of their victim, or that 
the victim must attempt to physically resist their assailant for an offence to 
be committed. However, unfortunately, many people may wrongly believe 
that a person who was sexually assaulted or raped would be likely to 
attempt to physically resist their attacker and that an absence of physical 
resistance could be indicative that an allegation is false.166

160. The Committee also notes evidence from the mock trials referred to earlier that 
the physical resistance direction may not have much influence on juries. Professor
Munro (the co-author of the research on mock trials) clarified for us that the 
English law in
that

the issue of the need for force, the lack of resistance and the lack of 
evidence continued to come out extremely strongly in all the jury 
deliberations. It strikes me that, notwithstanding the fact that it is not 

preconceptions, understandings and expectations. To that extent, it is an 
important myth to target. 167

Unintended consequences?

161. Some witnesses argued that the introduction of statutory directions might have 
unintended and unwelcome consequences. For the Faculty of Advocates, Michael 
Meehan argued that the reforms would simply lead to more cases of the defence 
leading expert evidence to counter the direction that the trial judge would be 
obliged to give.168 ich support the directions, Louise 
Johnson argued that there was nothing new about the defence in sexual offence 

- 169

162. Some witnesses referred to the risk of the directions leading to an imbalance 
between consideration of the rights of the complainer and the accused. Mr 
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Post-Corroboration 
Safeguards Review) that witness identification evidence can tend to be unreliable, 
and that there might be a case for a mandatory judicial direction to cover that 
circumstance as well.170 Professor Gerard Maher of Edinburgh Law School said 
that in the Australian jurisdictions where mandatory directions had been 

between the interests of the complainer and the accused

In any case in which there has been a long delay in prosecuting a crime, 
the accused is often at a disadvantage. There might be appropriate types 
of cases sexual assault may be one in which the jury has to be explicitly 
reminded of that fact by jury direction.171

163. Some witnesses spoke of the risk, as they saw it, of the directions placing undue 
emphasis on particular matters in the mind of the jury. Grazia Robertson of the 
Law Society told us that

delay spoken about by a witness, might the jurors think that the judge is 

asking the jury to disregard that matter? 172

164. told us that it was his experience

The biggest danger from the proposed mandatory jury direction would be 
possible unintended consequences. The mandatory aspect could take 
prominence to such an extent that I as a judge might be required by law to 
interfere to an extent with the jury function, which I never do. It is hardwired 
into judges that they do not interfere with the jury function, which is 
consideration of the evidence. 173

165. Lord Carloway agreed with Sheriff Liddle, remarking on the danger of judges 

There is a danger of achieving exactly the opposite of what is intended by 
the bill, by focusing on something that is not an issue. In other words, if 
nobody has said in the jury speech that the delay in reporting is significant, 
why focus on it? 174

Alternative approaches

166. In a very short discussion on alternative approaches, the Policy Memorandum 

Cabinet Secretary reiterated this message when he gave evidence to the 
Committee.175 As noted above, supporters of the change tended to see the use of 
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directions, as set out in the Bill as straightforward and uncontroversial, meaning 
that the need to consider compromises or alternative approaches did not arise. 
Opponents of statutory directions made alternative proposals as to how to address 
perceived concerns about jury preconceptions and prejudices. 

Jury manual  

167. Reference was made, for instance, to use of the Jury Manual.176 Lord Carloway 
explained that the Manual had two main purposes

First, it contains statements of what the law is thought to be and secondly, 
it contains model directions to the jury. Judges do not have to follow those 
directions and, depending on the particular circumstances of a case, they 
will not follow them. Many judges have their own speaking styles, which are 
not consistent with the model in the jury manual. The jury manual is under 
the auspices of a committee, which is headed by one of the High Court 
judges, who will revise its terms on a roughly annual basis it is in a 
position of constant revision. If a judge has a particular problem with a 
direction or some new case arises or if Parliament decides that a direction 
must be given the jury manual will be amended. The amended manual is 
then sent out to all judiciary.177

168. Professor Munro referred to the experience in England and Wales of setting out 
model directions in the Crown Court Bench Book (we take this to be roughly 

view, some judges were not making sufficient use of the model directions.178

Statement of uncontroversial evidence

169. Mr Meehan of the Faculty of Advocates
joint minute comprising evidence agreed between the 

defence and prosecution at the commencement of the trial. He said that more use 
could be made of it to reduce the likelihood of evidence being led on the matters 
addressed in the two directions.179 Lord Carloway had the same view.180

170. Professor Chalmers from Glasgow University said that, if the misconceptions that 
the two statutory directions were meant to clarify were as witnesses appeared to 
agree uncontentious, then it would seem appropriate to make use of the joint 
minute, compared to which the leading of expert evidence could be 

.181

Judicial knowledge

171. Lord Carloway also suggested that there may be scope to consider the concepts 
set out in the direction as He 

182 If something is 
within judicial knowledge, then it is presumed to be known without any evidence of 
it having to be laid, and judges may refer to it in their direction to the jury, if it is 
relevant to the case.
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172. Lord Carloway acknowledged that 
the case. He told us that in his own 

view, the propositions encompassed within the two directions are within the ambit 

183 In his written submission to the Committee, 
Lord Carloway had argued that

if Parliament were to state that these matters [the propositions 
encompassed within the two statutory directions] are to be regarded as 
being within judicial knowledge, that would enable a judge to state them to 

173. The Cabinet Secretary told us that it might be the case that the matters in the Bill 

being taken over recent years to ensure that the issues are properly 
184

Leading of expert evidence

174. The Committee invited views as to whether the same outcome the Scottish 
Government was seeking via its proposals might be better achieved by the leading 
of expert evidence (for instance by clinical psychologists or police surgeons). Mr
Meehan remarked 

the advantage of leading expert evidence in a trial is that it is before the 
jury at a far earlier stage in the case. A concern might be that, because the 

to lead it at an early 
185

175. Professor Munro said that her research showed that directions and expert 
evidence both help juries come to more informed decisions in rape cases. The 
Committee notes a number of submissions arguing that statutory directions and 
expert evidence should not be considered mutually exclusive and can be used 
together to achieve a more informed trial outcome.186

176. The Policy Memorandum noted that

in the absence of statutory jury directions on these issues, the prosecution 
may decide it is necessary to lead expert evidence on these issues in 
cases where they would not otherwise consider it appropriate, which may 

187

177. The Crown Agent, Catherine Dyer, acknowledged 
to the Crown leading expert evidence in a criminal trial.188 Lord Carloway said that 
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relevant case.189 The Cabinet Secretary told us that nothing in the Bill would affect 
the leading of expert evidence and that

if it is being suggested that we are introducing statutory jury directions 
because that is in some way less costly, I have to say that that is simply not 
the case. 190

178. We note evidence from Professor Chalmers that there appears to no basis in law 
for leading expert evidence on the absence of physical resistance. We are not 
certain whether he meant by this that the leading of such evidence is not actually 
permitted under the current law. Lord Carloway was of the view that current 
legislation allows expert evidence to be led on either the delay direction or the 
physical resistance direction.

179. The Committee has not come to a common view on the introduction of the 
proposed two statutory jury directions set out in the Bill. However, a clear 
majority of the Committee supports their introduction on the ground that they 
would appear to do no more than ensure that judges provide relevant factual 
information to juries to inform their deliberations and, in so doing, help ensure 
that these directions are delivered more consistently than is currently the case. 
The minority considers that jury research on use of the directions is necessary 
before any decision is taken to introduce the directions by statute. The 
Committee is unanimous in agreeing that introducing the directions by statute 

reactions to sexual trauma in cases where it is considered that such evidence 
could be material to the outcome of the case.  

180. The Committee notes evidence that the propositions set out in the two directions 
set out in the Bill could be regarded as being part of judicial knowledge. The

knowledge, and what role if any Parliament would have in that process, is not 
currently clear to the Committee. To that end, the Committee would welcome 
clarification from the Scottish Government.  

Sexual acts elsewhere in the UK
181. Since relevant provisions in the Sexual Offences (Scotland) Act 2009 came into 

force, it has been possible to prosecute individuals in Scotland for sexual offences 
against children committed abroad even if the acts constituting the offence under 
Scots law are not criminal in the jurisdiction where they took place. This is an 
exception to the principle that a person can only be convicted of an offence 
committed within the jurisdiction in which the relevant conduct took place. This is a
general and long-standing principle of Scots law and indeed of most other legal 
jurisdictions.
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182. Prior to those provisions coming into force, it was possible under Scots law, and in 
the UK generally, for someone to be prosecuted for a child sex crime committed 
abroad, but the relevant acts also had to be a crime in the country where they took 
place (the so-called dual criminality requirement). 

183. The Policy Memorandum accompanying the 2009 Act explained that the change 
was being made to ensure compliance with the Council of Europe Convention on 
the Protection of Children against Sexual Exploitation and Sexual Abuse (the 

, to which the UK is a signatory. Article 25 of the 
Convention requires signatories to establish jurisdiction over serious sexual 
offences against children sexual abuse, child pornography and child prostitution

committed by its nationals or residents without the dual criminality requirement. 
(The Policy Memorandum to the 2009 Bill explained that the opportunity was 
being taken in the Bill to extend the jurisdiction in relation to all sexual offences 
against persons aged under 18 and not just these categories of offence.) The
2009 Bill, as it then was, was a very long Bill that made a number of important 
changes to the law on sexual offences. This element of the Bill was not seen as 
controversial and attracted little debate.

Reason for the reform

184. The relevant changes made by the 2009 Act did not apply in respect of the other 
jurisdictions of the UK. That is to say, a Scottish-domiciled person may not be 
prosecuted in Scotland for a sexual offence against an under-18 if the acts in 
question took place in England, Wales or Northern Ireland. (The Lanzarote 
Convention did not require this as it concerns the application of the law between 
and not within states.) 
va
suggestion that sexual offences are failing to be prosecuted in the rest of the 
UK.191 However

the fact that extra-territorial jurisdiction does not extend to the rest of the 
UK has created difficulties for prosecutors in a small number of cases. In 
cases where an offender engages in a course of conduct, consisting of a 
number of separate but connected offences committed over a period of 
time, it can be useful to prosecute all the offending behaviour on a single 
indictment or complaint. For example, in a case where an offender has 
abused a child in different locations around the UK over a period of time, it 
may be useful to be able to prosecute all the conduct on a single 
indictment, as the alternative would be to require the child to go through the 
ordeal of two separate trials or to prosecute only the offences which were 
committed in one jurisdiction. There may also be cases where a single 
offender commits offences against two (or more) different children in 
different jurisdictions within the UK and it may be useful to prosecute all the 

corroborate each other under the Moorov doctrine192).193
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185. Accordingly

section 7 of the Bill amends section 54 of the 2009 Act. Section 54 concerns 
incitement to commit sexual acts of under-18s outside of the UK. Amendments 
under section 7 will make it an offence to commit such sexual acts outside of 
Scotland;

section 8 inserts two new sections after section 54. Section 54A essentially 
applies to other parts of the UK the Lanzarote Convention principle that the 
Scottish Parliament agreed to in 2009 in respect of foreign states. (There are, 
however, some important points of detail in relation to section 54A, which we 
discuss below.) Section 54B applies limitations on prosecutions under section 
54A. The Scottish prosecutors may not prosecute an offence under Scots law 
that is also an offence under the law of England, Wales or Northern Ireland if a 
prosecution in England, Wales or Northern Ireland is underway or has taken 
place. If such proceedings have not commenced, Scottish prosecutors may not 
proceed with a prosecution unless they have consulted the Director of Public 
Prosecutions in England and Wales or, as the case may be, in Northern Ireland. 

186. The Policy Memorandum states that the Scottish Government considers that there 
is no alternative approach that would meet its policy objective in this area. It also 
notes that 98% of respondents to Equally Safe supported the proposed change.194

Evidence on the proposal

187. This aspect of the Bill attracted little extended comment in evidence but was 
almost universally supported by those who did express a view. A number of 
submissions noted the practical advantage in allowing a single charge to be 
brought against a person alleged to have committed multiple child sex offences 
across the UK, as well as the potential benefit to the child who is alleged to have 
been the victim of the acts, and other witnesses, in only having to give evidence at 
one trial.195 The Crown Agent, Catherine Dyer, indicated that the reform might also 
lead to cases going ahead that previously might not have

We have had cases where there was insufficient evidence in either 
jurisdiction to prosecute the person unless we took the two offences 
together. The Bill will allow us to apply the Moorov doctrine and prosecute 
the person in Scotland for the totality of their acts. 196

188. The Law Society of Scotland, however, expressed scepticism about the reform, 
noting concern that

jurisdiction may be taken in Scotland over a UK national not habitually 
resident in Scotland committing a sexual offence anywhere in the United 
Kingdom. It appears from Section 54A of the Sexual Offences (Scotland) 
Act 2009 as inserted by section 8 of the Bill that the Scottish courts are to 
have jurisdiction over a case where neither the act nor the parties have any 
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connection to Scotland at all on the basis that the act also constitutes an 
offence under the law enforced in the country where it took place. 197

189. It appears to the Committee that the restraint imposed by new section 54B of the 
2009 Act (as set out in paragraph 186 above) would, at the very least, mitigate 
that concern. However, as the written submissions of both the Faculty of 
Advocates and Professor James Chalmers of the Glasgow University Law School 
noted, the requirement under new section 54B of the 2009 is only that the Scottish 
prosecutors consult the relevant DPP. Professor Chalmers described this as
e
was, in his view, 

190. This was one of three concerns noted by Professor Chalmers in his written 
submission to the Committee (although he stated that he supported the proposed 
reforms on jurisdiction in the generality). Another was as to the issue of 
uncertainty in relation to jurisdiction; where it is not clear whether a particular 
sexual offence against a child was committed in Scotland or elsewhere in the UK. 
He noted that, in Equally Safe, the Scottish Government had given the impression 
that one consequence of the law being reformed as proposed would be that there 
would be redress in cases where a victim of abuse was unable to say whether an 
offence had taken place in Scotland or England. (Currently, such cases might fail 
because the prosecution is unable to establish that the court has jurisdiction to 
consider the case.) Professor Chalmers said that it was doubtful that the drafting 
of the Bill would address this point.   

191. remaining concern was as to residency. The Bill provides 
that if a person does an act in England which is criminal under Scots but not 
English law they can only be prosecuted in Scotland if they are, in the language of 

jurisdiction over sexual offences
Bill to have also provided that habitual residence of Scotland could, for the 
purposes of this part of the Bill, become acquired subsequently to the acts 
constituting the criminal charge taking place. Professor Chalmers put the issue in 
context in these terms

Suppose that there is an area of law, whether now or in the future, in which 
Scots and English law differ slightly. A person, resident in England, does an 
act in England which is lawful in England but unlawful in Scotland. They 
are, correctly, not liable to prosecution in either jurisdiction. However, if 
they later move to Scotland, they become guilty of a criminal offence at the 
point at which they become a habitual resident. This seems wrong in 
principle and creates difficulty in terms of article 7 of the European 
Convention of Human Rights, because it would involve holding someone 
guilty of a criminal offence on amount of an act which did not constitute a 
criminal offence when it was committed. 

156



Justice Committee
Stage 1 Report on the Abusive Behaviour and Sexual Harm (Scotland) Bill, 2nd Report, 2016 (Session 4)

45

192. Profe
that, under provisions already in the 2009 Act, persons who acquire UK nationality 
subsequent to the date of committing any alleged offence abroad may become 
criminally liable even if the relevant acts were not a crime in the country in which 
they took place.

193. Professor Gerard Maher of the University of Edinburgh Law School identified 
another in relation to residency. As noted above, the term 
used in the provisio
whereas in the already existing provisions in the 2009 Act implementing 

.
This was not being amended by the Bill. Professor Maher explained that the two 
terms have different meanings under private international law and queried why 
two different drafting approaches were being taken.198

194. We note that when we sought to raise questions around the issue of the residency 
of the accused with the police and Crown Office representatives in oral evidence,
some uncertainty was evident, for instance as to whether the provisions would 
have retroactive effect. (Professor Chalmers told us, for reasons outlined earlier,
that the Bill had effectively created a form of retroactivity in this narrow area by 

There also 
appeared to be a view that the Bill would enable a general joining together of 
related criminal charges occurring in Scotland and in the rest of the UK on a single 
libel.199 The Bill does not go this far; it only applies to child sexual offences. 

195. When he gave evidence to us in person, Professor Chalmers acknowledged that 
the prospect of any individual falling foul of the loophole he appeared to have 
identified 200 because the relevant Scots and English (and, 
we presume, Northern Irish) criminal law is, in fact, very similar. This was taken up 
by the Cabinet Secretary when we questioned him on this issue. He described 

. However, he undertook to consider the matter more and reflect on 
whether an amendment was necessary.201 The Committee notes Professor 
Chalmer

residency to be acquired subsequent to the acts that are the subject of the 
criminal charge. 

196. The Committee welcomes provisions in the Bill to extend the jurisdiction of the 
Scottish courts to include sexual offences against children committed in the rest 
of the UK. The Committee notes the potential benefit to the complainer and to 
witnesses in making it possible for multiple offences of a similar nature occurring 
in Scotland and elsewhere in the UK to be prosecuted on a single charge. We 
do, however, expect that these provisions would only be used where there 
appears to be a clear public interest in the Scottish courts assuming jurisdiction.
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197. We invite the Scottish Government to note and respond to evidence expressing 
some concerns about the appropriateness of the definition of Scottish 

from the Scottish Government 
clarification as to the policy behind the requirement on Scottish prosecutors to 

with the 
prosecution. 

Sexual harm prevention orders
198. Sections 9 to 38 of the Bill make various reforms in relation to what the Policy 

orders available to protect communities from those who may commit sex 
202 The Bill will abolish three types of civil order available under existing 

legislation:

sexual offences prevention orders (SOPOs);

foreign travel orders (FTOs); and

risk of sexual harm orders (RSHOs).

199. It will replace these with two new types of civil order:

sexual harm prevention orders (SHPOs), to replace SOPOs, and

sexual risk orders (SROs) to replace RSHOs.

200. Bans on foreign travel may be imposed under either of the new orders. (FTOs are 
accordingly also abolished.)

The Scottish Government case for the new orders

201. Provision for these new civil orders takes up the bulk of the entire Bill. Comment 
on them in the Policy Memorandum is short. In fairness, much of the provision for 
the new orders is relatively technical, relating to matters such as cross-border and 
procedural issues (appeals, etc), and the consequences of breaching either order. 
Submissions to the Committee generally avoided much comment on the detail of 
the provisions. However, the Committee would have found it helpful if the 
Memorandum (which failing, the Explanatory Notes) had gone into more detail 
about the most significant differences between the current system and the new 
one, as well as the key differences between SHPOs and SROs. (We acknowledge 
the assistance of the Faculty of Advocate submission in particular in 
helping us come to a more informed view on these issues.) It is our understanding 
that one of the key differences between the two orders is that the former is 
granted following a criminal trial during which it is established that the accused 
committed a sexual crime, or was found to have committed the relevant acts but to 
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be unfit to plead, whereas an SRO can be granted in the absence of such a 
criminal finding. 

202. The Policy Memorandum does explain that the current system of civil orders is 
considered to be not as effective as it ought to be. It reports concerns, from a 
variety of sources, about the inflexibility and narrow application of the three types 
of order (or their nearest equivalent south of the border), and the fear that they are 
not helping protect the public as well as they should.203

203. Judging by written evidence provided to us by Police Scotland, the problem, such 
as it is, with the current system is not that courts are refusing applications the
success rate is in the region of 100% but that insufficient applications are being 
made.204 That may of course be because the police and other relevant agencies, 
working within the confines of the current law, are only putting before the courts 
applications that they know have a very good prospect of being agreed to,
although we note evidence from an organisation working with abusers that, in their 

.205

Baillie, told us that there were in the region of 20 RSHOs in force in Scotland, 
which he considered to be too low.206 The Committee observes that it is difficult to 

Scotland to protect the public from individuals who have not been convicted of a 
sexual offence but may be at risk of causing sexual harm. 

204. The Memorandum notes that a similar debate took place in England and Wales, 
leading to amending provisions in the Anti-social Behaviour, Crime and Policing 
Act 2014. These abolished SOPOs, FTOs and RSHOs in England and Wales, 
replacing them with SHPOs and SROs. The Memorandum explains that

The new orders have a lower risk requirement than the previous orders. 
The existing test of serious sexual harm will be [sic207] replaced with a test 

ed to manage risk 
against adults and vulnerable adults abroad, as well as children. In 
addition, their remit is wider, enabling, for example, foreign travel 
restrictions to be applied under either order. Again, the aim of streamlining 
the orders was to provide the police and practitioners with greater clarity 
and flexibility. 208

205.
HOs. It 

explains that, as with the recent reforms in England and Wales, the intention is to 
widen the applicability of the orders compared to their predecessors. Three 
examples given are that

the orders may be used to manage risk to adults as well as to children;

foreign travel restrictions may be imposed under either order;
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209

206. We are not clear, from the terms of the Policy Memorandum alone, whether the 
Scottish Government considers this an exhaustive list of the main changes being 
made under the Bill or whether there are other significant differences that should 

207. The Committee notes evidence from Police Scotland that, following the 
introduction of the new orders south of the border, there has been in the region of 
a 3.5-fold increase in the number of SROs and interim SROs granted, compared 
to the orders they replaced.210

Alternative approaches and consultation

208. The discussion on alternative approaches in the Policy Memorandum is short. The 

regime for sex offenders [sic211

existence for many years prior to the recent UK Government reforms.212

209. The reforms in sections 9 to 38 are the only significant reforms in the Bill which 
were not consulted upon in Equally Safe. The Policy Memorandum notes that the 
policy was developed in consul

to Tackle Child Sexual Exploitation.213 In other words, there does not appear to 
have been extensive pre-legislative consultation on these proposals.

Evidence on the proposals

210. The proposed reforms did not generally attract much comment in written 
submissions to the Committee. Support of a general nature was expressed in a
small number of submissions.214 proposed 

the Bill reducing the requirement to lead evidence of two prior acts of a sexual 
nature to just one, and extending the scope of protection under the order to adults 

should ensure that more applications are granted for the new orders. 

211.
orders, largely of a technical or operational nature, which the Scottish Government 
may wish to consider further. We note in particular comments on the importance 
of ensuring that information on individuals made subject to SROs is integrated into 
multi-agency risk assessment. (Police Scotland commented that such 
arrangements do not currently exist in relation to individuals subject to RSHOs, 
which SROs will replace.) 
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Fairness of the proposals and ECHR considerations

212. Organisations working to help abusers address their behaviour expressed some 
concern about the new provisions, in particular SROs, which enable restrictions to 
be imposed on individual liberties in the absence of any finding of criminal guilt.
They sought assurances that sufficient checks and balances were set out in the 
legislation.215 Further detailed comment on sections 9 to 38 came in three
submissions: from the Law Society of Scotland; from the Faculty of Advocates; 
and jointly from four academics at the University of Edinburgh Law School (for the 
purposes of this 216 We set out their main concerns 
raised below:

213. Standard of proof: The Law Society expressed concern that the standard of proof 
in determining whether to grant either type of order is not expressly set out in the 
Bill. The academics said that the test set out in the Bill should be that the sheriff is 
satisfied beyond a reasonable doubt (and, in the case of an SHPO, on the basis of 
criminal findings). This followed the general point made in their submission that

rders make criminal convictions possible, their imposition should be 
subject to relatively strict procedural protections", in order to ensure compatibility 
with both the spirit and the letter of human rights law. 

214. Right to be heard or make representations: the Faculty noted that the Bill 
appeared to be silent on whether a person against whom an SRO was being 
sought would have a right to be heard or otherwise to make representations in 

r of 

place. The Faculty also queried why the Bill appeared not to allow a right to an 
oral hearing in the case of an application for variation, renewal or discharge of 
either type of order. The Law Society queried whether, in the case of an 
application for either type of order, the person had a right to legal representation. 

215. Duration of orders: The Law Society queried why SHPOs and SROs are not 
permitted to be shorter than, respectively, 5 years and 2 years in duration, saying 
that the length of the order should be at the discretion of the court. The Faculty of 
Advocates said that these provisions , and again could 
potentially infringe Articles 5 (right to liberty) and 8 (right to respect for private and 
family life) of the European Convention on Human Rights.

216. Interim orders: The Bill allows courts to grant interim SHPOs or SROs. The 
Faculty of Advocates queried the test set out in the Bill: that an interim order may 

wording was unusual and that it was not clear how the courts would apply it. The
Law Society made a similar point. The Faculty also noted that provision was not 
made for a maximum length of an interim order. 

217. SROs: nature of the test to be applied: Under section 26 of the Bill, an SRO may 
be granted where the court is 
nature as a result of which it is necessary to
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protect the public from harm or to protect children or vulnerable adults outside of 

The Faculty of 

t
defined, and was not a term consistent with existing tests applied by the Scottish 
courts in relation to broadly similar matters. This led the Faculty to raise concerns 
in terms of Articles 5 and 8 of the ECHR, noting that

the possibility of unlimited applications for renewal [of an SRO] gives rise to 
a risk that an individual who has never committed an offence may end up 

218. The academics remarked that

Interpreted literally, the definition of harm in section 25 is absurdly broad: 
the relevant harms need not have any connection whatsoever to sexual 
offending. Therefore SROs could in theory be used to threaten criminal 
sanctions against people who are not deemed to pose any risk of sexual 
behaviour.

219. The point was taken further, in oral evidence, by Professor Chalmers of Glasgow 
University who observed that it appeared to be possible under the Bill to take 

procedure was a civil one and that it was not for civil courts to determine guilt or 
innocence of crimes.217

220. Offence of breach of order: The Faculty queried why, in cases of breach of either 
order (a criminal offence), sentencing options are limited to a fine or prison 
sentence, and do not, for instance, include community payback orders. The 
Faculty said that this would restrict the opportunity for rehabilitation.  

221. The written submission from the Scottish Human Rights Commission included a 
discussion, of a relatively general nature, of matters to be considered in coming to 
a view on whether the provisions on SHPOs and SROs in the Bill were consistent 
with human rights law. The submission noted that the Article 8 and 10 (freedom of 
expression) rights are qualified and not absolute, and that interference with them 
can be permitted, provided it is proportionate and legitimate. In this connection, it 

a) this is done in 
order to protect the rights and freedoms of others, and (b) there appears to be no 
alternative, and less intrusive, method of achieving the same outcome. The 
Commission concluded that

imposed appropriately in accordance with the Bill and the human rights 
principles set out above, the civil orders provided for in the Bill can strike 
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the correct balance between the rights of members of the public and the 
rights of the individual concerned. Notwithstanding the safeguards already 
present, the Commission believes that the Bill could be further 
strengthened by including specific references to proportionality and the 
strict necessity test set out above.

222.
real issue in terms of compliance with human rights law is how the orders are 

make representations to the court before an SRO is made. She queried whether
this was compatible with Article 6 (the right to a fair trial, including the 
determination of civil rights, and a public hearing).218

223. Written evidence from Lord Carloway, the then Lord Justice Clerk, stated that

RHSOs are currently sought by way of summary application and one can 
perhaps anticipate that that procedure will be replicated if the SRO 
provisions of the Bill become law. That, however, will be a matter for the 
Scottish Civil Justice Council which is responsible for civil court rules. 219

224. The Cabinet Secretary told us that he understood concerns about equity that had 
been raised in relation to the fact that an SRO could be granted against a person 
who has not committed a crime, but asked the Committee to be mindful that the 

whether to grant an order would have to consider the evidence presented and 
decide whether the burden of proof had been met before granting an order. He 
considered this, and other procedural requirements laid down in the Bill, to be a
sufficient safeguard. On the question of whether individuals would have a right to 
make representations to the court before an order against them could be granted,

220 We note that a plea in mitigation 
comes following a finding of guilt in a criminal trial.

225. The Committee broadly welcomes provision in the Bill reforming the system of 
civil orders available to reduce the risk of individuals committing sexual 
offences, noting some evidence that orders may currently be being underused. 
We note that the provisions have been introduced without full consultation and 
that a number of concerns about detailed but sometimes important aspects of 
the reforms have arisen in evidence. These have arisen particularly in relation to
proposed new sexual risk orders, which could be imposed without evidence of 
criminal wrong-doing. 

226. We invite the Scottish Government to respond to evidence suggesting that the 
criteria for imposing an SRO appear to be quite broad and that the right of the
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person against whom the order is being sought to make representations to the 
court should be made expressly clear. We also invite the Scottish Government 
to comment on evidence that there should be more flexibility set out in the Bill 
as to the duration of the new orders and more clarity as to the reasons for 
granting interim orders.

General principles

227. The Committee supports the general principles of the Bill. The Committee 
considers that the case for agreeing to the six main reforms made by the Bill is 
well supported by the evidence. 

228. A clear majority of Committee members support proposals for statutory jury 
directions in sexual offence cases. Others do not. 

229. There is also some scepticism as to whether proposed reforms in relation to 
non-harassment orders will be practicable. 

230. Some detailed aspects of the proposed new offence of disclosure of an intimate 
photograph or film or of the new civil orders to prevent sexual harm might merit 
careful examination to ensure that they achieve the right balance. 

231. We expect discussions around all these matters to continue at Stage 2.
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Annexe A: Extracts from the minutes of the Justice Committee, oral evidence 
and associated written submissions and supplementary submissions 
 
29th Meeting, 2015 (Session 4) Tuesday 27 October 2015 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill (in private): The Committee 
considered its approach to the scrutiny of the Bill at Stage 1, and agreed to invite 
witnesses and to further consider its approach at a future meeting. 
 
 
30th Meeting, 2015 (Session 4) Tuesday 3 November 2015 
 
Work programme (in private): The Committee considered its work programme and 
agreed [ . . . ] 
 
(c) further witnesses for its forthcoming evidence sessions at Stage 1 of the Abusive 
Behaviour and Sexual Harm (Scotland) Bill; and (d) to invite victims of abusive 
behaviour and sexual harm to meet Committee members informally to help inform 
Stage 1 scrutiny of that Bill. 
 
 
31st Meeting, 2015 (Session 4) Tuesday 10 November 2015 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill - witness expenses: The 
Committee agreed to delegate to the Convener responsibility for arranging for the 
SPCB to pay, under Rule 12.4.3, any expenses of witnesses on the Bill. 
 
 
32nd Meeting, 2015 (Session 4) Tuesday 17 November 2015 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee took evidence 
on the Bill at Stage 1 from— 

Catherine Dyer, Crown Agent and Chief Executive, Crown Office and 
Procurator Fiscal Service; 

Michael Meehan, Faculty of Advocates; 
Grazia Robertson, Member of the Criminal Law Committee, Law Society of 

Scotland; 
Detective Chief Superintendent Lesley Boal, Police Scotland; 
James Chalmers, Regius Professor of Law, University of Glasgow; 
Gerard Maher, Professor of Criminal Law, University of Edinburgh; 
Clare McGlynn, Professor of Law, Durham University; 
Vanessa Munro, Professor of Law and Society, University of Leicester. 

 
Roderick Campbell declared an interest as a member of the Faculty of Advocates. 
 
Written evidence 

Crown Office and Procurator Fiscal Service 
Faculty of Advocates  
Law Society of Scotland 
Police Scotland 
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Professor James Chalmers, University of Glasgow 
Professor Louise Ellison, University of Leeds and Professor Vanessa Munro, 

University of Leicester 
Professor Clare McGlynn, Durham University and Professor Erika Rackley, 

University of Birmingham 
 
 
33rd Meeting, 2015 (Session 4) Tuesday 24 November 2015 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee took evidence 
on the Bill at Stage 1 from— 

Nick Smithers, National Development Officer, Abused Men in Scotland; 
Sandy Brindley, National Co-ordinator, Rape Crisis Scotland; 
Louise Johnson, National Worker - Legal Issues, Scottish Women's Aid; 
Nicola Merrin, Policy Officer, Victim Support Scotland; 
Tam Baillie, Children and Young People's Commissioner Scotland; 
Eleanor Deeming, Legal Officer, Scottish Human Rights Commission. 

 
Abusive Behaviour and Sexual Harm (Scotland) Bill (in private): The Committee 
further considered its approach to the scrutiny of the Bill at Stage 1 and agreed to 
take no further oral evidence other than from those already invited to future 
meetings. 
 
Written evidence 

Abused Men in Scotland 
Rape Crisis Scotland 
Scottish Human Rights Commission 
Scottish Women's Aid 
Victim Support Scotland 

 
Supplementary written evidence 

Scottish Human Rights Commission (supplementary submission) 
 
 
35th Meeting, 2015 (Session 4) Tuesday 8 December 2015 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee took evidence 
on the Bill at Stage 1 from— 

Rt Hon Lord Carloway, Lord Justice Clerk; 
Sheriff Gordon Liddle, Vice President, Sheriffs' Association. 

 
Written evidence 

Lord Carloway, The Lord Justice Clerk 
 
Supplementary written evidence 

Lord Carloway, The Lord Justice Clerk (supplementary submission) 
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36th Meeting, 2015 (Session 4) Tuesday 15 December 2015 
 
Work programme (in private): The Committee considered its work programme and 
agreed to [ . . . ]  
(e) take evidence from the Cabinet Secretary for Justice on the Abusive Behaviour 
and Sexual Harm (Scotland) Bill on 5 January 2016. 
 
 
1st Meeting, 2016 (Session 4) Tuesday 5 January 2016 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee took evidence 
on the Bill at Stage 1 from— 

Michael Matheson, Cabinet Secretary for Justice, Scottish Government. 
 
Gil Paterson indicated that he was a former member of the board of Rape Crisis 
Scotland. 
 
Written evidence 

Letter from the Cabinet Secretary, 1 December 2015 
 
Supplementary written evidence 

Letter from the Cabinet Secretary, 12 January 2016 
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Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 1 

The Convener: We move on to our first 
evidence session at stage 1 of the Abusive 
Behaviour and Sexual Harm (Scotland) Bill. I 
welcome our first panel of witnesses: Michael 
Meehan from the Faculty of Advocates; Grazia 
Robertson, a member of the criminal law 
committee at the Law Society of Scotland; 
Detective Chief Superintendent Lesley Boal of 
Police Scotland; and, from the Crown Office and 
Procurator Fiscal Service, Catherine Dyer, who is 
Crown Agent and chief executive, and Lisa 
McCloy, from the policy division. I understand that 
the relevant member of staff from the Crown Office 
was unavailable to attend, so we have two 
witnesses standing in—I am not giving the Crown 
Office special favours. 

When any of you wants to answer, just catch my 
eye and I will call you. Your mic comes on 
automatically. 

Roddy Campbell has a declaration to make. 

Roderick Campbell: I refer to my entry in the 
register of interests as I am a member of the 
Faculty of Advocates. 

The Convener: Thank you. We move straight to 
questions from members; Margaret Mitchell is first. 

Margaret Mitchell: Good morning, panel. I will 
start with the provision to introduce for the first 
time in Scotland statutory jury directions. Views 
have been mixed, but the overwhelming amount of 
evidence that we have received has expressed 
some concern. 

The Convener: Who wants to take that one on? 

Grazia Robertson (Law Society of Scotland): 
I am happy to explain the Law Society’s position. 
Statutory mandatory jury direction is very different 
from the existing procedure. The existing situation 
is that the judge has a distinct role in the law and 
the jury has a distinct role in considering the 
evidence, so statutory mandatory jury direction 
would be a marked departure. 

We in the Law Society appreciate that there are 
sometimes great departures from existing practice 
for good reason. Our position is that it has not 
been made out that there is a good reason to have 
such a departure, particularly when it singles out a 
specific type of offence as being worthy of having 
statutory jury directions. There is no evidence to 
support what seems to be simply a suggestion that 
jurors might be thinking in a particular way, without 
any empirical evidence of how they are thinking. It 
would be presumptuous to rush to produce 
directions when we are making assumptions about 
what jurors might or might not be thinking. I 
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appreciate that there is a body that is very much in 
favour of the provision. 

The Crown can lead evidence from an expert 
witness on the late recording of an incident or the 
lack of injury, which the two directions seek to 
address, and the expert witness can give evidence 
to the jury in general terms about such matters. It 
is then for the jury to consider that evidence in the 
way in which jurors consider every other piece of 
evidence and use it to form a view. Our position is 
that that is a much better way of approaching what 
might be a possible bias in a juror’s mind, although 
we do not know whether that exists. 

Margaret Mitchell: Are you concerned that the 
provision would take away the judiciary’s 
discretion? 

Grazia Robertson: The Sheriffs Association 
has made the point that it very much would. It is 
not that a direction should never be given, but it 
should be done only in serious circumstances in 
which it is absolutely warranted. In this case, it is 
not warranted and it would not serve a good 
purpose. 

Catherine Dyer (Crown Office and Procurator 
Fiscal Service): The Crown supports the 
provision. Judges explain a lot to juries, and the 
provisions acknowledge what we now know in 
society generally about the impact of sexual 
offending on witnesses who can appear. Some 
research has indicated that jury members do not 
necessarily know all about that. 

There are safeguards in that the bill takes a 
modern approach by saying that a judge must be 
able to explain to people what they should be 
looking for. That does not mean that jurors would 
not examine the circumstances of each case to 
see why there had been a delay in the reporting. 
For this kind of thing, it would be better if the judge 
advised the jury. Judges give juries explanations 
all the time, but there has been a delay in 
reporting in a number of sexual offence cases and, 
in some cases, it has been obvious that the 
traditional idea of rape—that someone has to have 
resisted and to have injuries—is what people 
expect to hear. To that end, the bill says that 
judges are in a position to instruct juries that that is 
not now the case. 

Margaret Mitchell: I understand why the 
provision is there but, to pick up Ms Robertson’s 
point, is it not incumbent on the Crown and 
procurators fiscal to lead evidence from an expert 
witness to cover the matter and allow the jury to 
make up its own mind? 

Catherine Dyer: I think that we are past the 
stage of needing to have that. It is now in judicial 
knowledge that, in such cases, what I described is 
not an infrequent occurrence. Judges give juries 
lots of examples by telling them what to compare 

from their own lives. At the moment, that is 
restricted to things such as non-sexual assaults. 
We are talking about a specific indicator around 
sexual assaults that occurs frequently with the 
victims. Our contention is that it is now so well 
known that it is appropriate that juries should be 
warned about it and have to take it into account. 

10:15 

Margaret Mitchell: Would an expert witness not 
explain why there could be a delay, or even no 
evidence of physical resistance, to allow jurors to 
make up their own minds, without the judge being 
seen to unduly influence them or place more of an 
emphasis on certain facts? 

Catherine Dyer: I do not think that there would 
be any question of judges appearing to unduly 
influence jurors. At the moment, jurors have to 
weigh in the balance what they find credible and 
reliable, and they would still have to take account 
of the credibility and reliability of the witness. 
However, it is now within a wide range of expert 
knowledge that this is a particular feature of such 
cases. 

Michael Meehan (Faculty of Advocates): The 
issue raises at least two points. First, there is the 
issue of mandatory directions being given at all. 
When the discretion of the trial judge is being 
hampered, the judge cannot give directions that he 
or she may feel are appropriate to the case. The 
second aspect concerns using the judge’s 
directions to introduce evidence that has not been 
led as part of the case. As Catherine Dyer said, 
the point may be widely known by judges but, if it 
is not widely known by members of the public, that 
is a classic example for the role of expert 
evidence. 

I have prosecuted in the High Court, where I 
have sometimes used and sometimes not used 
experts. If the complainer himself or herself can 
explain why he or she did not go, that can often be 
more convincing than hearing from an expert 
speaking about a generality. However, the 
advantage of leading expert evidence in a trial is 
that it is before the jury at a far earlier stage in the 
case. A concern may be that, because the judge 
will give a direction, the Crown might think, “Well, 
let’s not bother with the expert evidence,” when it 
would be useful to lead it at an early stage. 

Another matter that could be considered is that 
it is always open to the prosecution, when it 
serves the indictment, to serve what is called a 
statement of uncontroversial evidence. As the 
Crown Agent said, such material might fall into 
that category, so a statement could be served to 
say that it is often the case that people delay in 
disclosing what happened to them and do not fully 
disclose but that, as the process goes on, they feel 
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more able to talk about what happened. In most 
cases, the defence would not challenge that, 
which would mean that there was no need for 
expert witnesses and that that evidence was 
before the jury at the start of the case. If it was 
challenged, the Crown could decide whether to 
call expert witnesses. 

Margaret Mitchell: As a matter of interest, if the 
Crown brings in expert witnesses, is there a cost 
implication? 

Catherine Dyer: Yes. 

Margaret Mitchell: That is quite significant. 

Detective Chief Superintendent Lesley Boal 
(Police Scotland): I want to reiterate the Crown’s 
position from a Police Scotland perspective. Police 
Scotland has trained sexual offences liaison 
officers and senior investigating officers so that 
they understand the impact of trauma on victims of 
rape, and delayed reporting is one of the issues 
that those officers are made aware of. As 
members will be well aware, the experience of the 
police, prosecutors and those in the health and 
support services is that there is no typical rape 
victim and no typical response to rape. Despite 
that, common societal misconceptions and 
stereotypes still prevail. 

Given the degree of attention that the key 
component parts of the criminal justice system 
have had and given what has been put in place to 
give people a better understanding of the issue, it 
is our position that arguably the most critical 
element of the criminal justice system—namely 
the body that is ultimately charged with delivering 
justice—might not have been provided with that 
same enlightenment. Although we acknowledge 
that any direction to a jury requires to be balanced 
to ensure fairness and that the independence of 
the trial judge must be maintained, Police 
Scotland’s opinion is that such direction would be 
beneficial in addressing the many societal 
misconceptions that still persist about what a 
stereotypical rape victim does or how they react. 

Margaret Mitchell: Would leading evidence 
from an expert witness serve that objective equally 
well, if not better? 

Detective Chief Superintendent Boal: At the 
start of a trial, it would be good to have the general 
understanding and reasoning about why victims of 
sexual crime might delay reporting and how they 
might react, perhaps as described by the Law 
Society. 

Margaret Mitchell: I will ask about the other 
side of the coin. Has it been considered that, if 
such directions were to be given, forensic 
disadvantage to the accused person would also 
have to be looked at? 

Michael Meehan: There is a possibility that, in 
anticipation of the judge saying something, the 
defence would lead expert evidence that it might 
otherwise not have led. That would be one way to 
counter the forensic disadvantage, because the 
defence would be prewarned that the judge would 
address the matter. 

The defence could say with some force 
something like, “After I have spoken to you, the 
judge will give you directions about delay in the 
general sense but, of course, ladies and 
gentlemen, you have heard nothing in this trial as 
to why this particular complainer delayed in going 
to the police or gave partial disclosure.” If expert 
evidence is required and a tailored approach is not 
taken, the defence counsel might criticise that in 
their speech to the jury or lead expert evidence in 
anticipation of that coming along. 

Margaret Mitchell: In his review, Lord Bonomy 
suggested including something in the jury manual 
instead of going as far as having judicial direction. 

Michael Meehan: Although that would change 
the direction from being mandatory to being 
suggested, there would still be a danger that a 
direction on which no evidence had been led 
would still be made. 

The Convener: None of you picked up on Ms 
Robertson’s question about why mandatory 
directions should be introduced for one category of 
offence. Will you comment on that? It might be 
appropriate to give some sort of judicial direction 
on other criminal offences and prosecutions. Apart 
from all the other arguments that you have placed 
before us, should we refuse to introduce 
mandatory directions because it would be wrong in 
any event to select one category? 

Michael Meehan: There is a danger in whether 
there is a categorisation of evidence or offence. In 
his safeguards review, Lord Bonomy raised the 
issue of directions on the risks of identification 
evidence. If we consider mandatory directions on 
one aspect, the debate will become far wider. For 
example, if an assault charge has a slight sexual 
element but that element is removed, should there 
be a mandatory direction? If mandatory directions 
are to be given on one matter, there will inevitably 
be requests for them to be considered across the 
board. The difficulty is that, in the absence of jury 
research, one does not really know whether the 
jury would find that helpful. 

Catherine Dyer: Juries are drawn from the 
general populous and, as Police Scotland said, we 
know that the misconceptions exist. It is important 
to say that the proposal in the bill is that 
mandatory directions would be given only if 
questioning from the Crown or the defence elicited 
information that there had been a delay. The bill 
says that, if such a question is asked or a 
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statement is made with a view to eliciting or 
drawing attention to such evidence, the judge has 
to say something about that in their summing up. 
The judge would not have to give directions in 
every case regardless of the position; there are 
safeguards in the bill. 

Grazia Robertson: I am sorry; I realise that you 
want to move on, but I will just say quickly— 

The Convener: No—this is important. 

Grazia Robertson: There is potential for an 
unintended consequence. We are suggesting that 
jurors have preconceptions, misconceptions and 
prejudices of which we are not entirely aware. 
Therefore, if a judge says, “I will not comment on 
the evidence. That is for you to consider,” but then 
makes a direction about not putting any weight on 
the delay spoken about by a witness, might the 
jurors think that the judge is endorsing the 
witness’s evidence and supporting them in some 
way by asking the jury to disregard that matter? 

On what we suspect that jurors might be 
thinking, perhaps they would think that the judge 
was endorsing that evidence if directions were 
brought in. By trying to cure a fault that some of us 
perceive to be there, we might introduce 
something that is just as bad. 

The Convener: Ms Dyer, you did not pick up Mr 
Meehan’s point about what happens when there 
was an assault that perhaps had a sexual 
element. We know that not everything is black and 
white. 

Catherine Dyer: It is not. The bill restricts itself 
to the specific circumstance when there has been 
a delay in reporting a sexual offence. We have to 
trust that judges are well used to giving directions 
to juries—that is the point of their part in the 
process—so they would be well able to cope with 
the measure. This is merely about saying that 
these are recognised phenomena, there are wide 
misconceptions and the cases in question are very 
serious. The bill provides that, if such matters are 
raised in a trial, the judge should be required to 
direct the jury on them and not just leave jurors 
without reference. 

The Convener: I will move on and let other 
members in. Rod Campbell is next, to be followed 
by Elaine Murray and Gil Paterson. 

Gil Paterson (Clydebank and Milngavie) 
(SNP): Can I come in on that point? 

Roderick Campbell: My question is on that 
point, too. 

The Convener: Rod Campbell can go first. 

Roderick Campbell: My question is on 
directions in sexual offence cases. The second 
statutory direction relates to the inference to be 
drawn from the absence of physical resistance or 

force. Mr Meehan, you have questioned the 
necessity of that, given the provisions in the 
Sexual Offences (Scotland) Act 2009. I would be 
grateful if you could elaborate on that. 

I note that the policy memorandum states: 

“The Scottish Government is not aware of any 
jurisdiction that has legislated to provide for statutory jury 
directions concerning what weight to place on the fact that 
there was a lack of physical resistance on the part of the 
complainer”. 

However, in the following paragraph, it draws 
attention to guidance that is available to judges in 
England and Wales. In the light of your earlier 
comments about the jury manual, will you expand 
quite considerably on what you said about that 
specific area? 

Michael Meehan: For the offence of rape, the 
focus is very much on consent. In a case where 
consent was the issue, the jury would be directed 
on the law in that regard. I am not aware of a 
concern about there being misdirections when the 
issue is consent. 

From my experience of being involved in 
prosecuting and defending rape cases, I know that 
people might have general preconceptions before 
they come to serve on a jury, such as when one is 
dealing with a case of prejudicial publicity. 
However, it is generally accepted that when jurors 
are involved in the trial process they focus on the 
evidence in the trial and the lines that are 
embarked on and they follow directions. I am not 
aware of a concern about there being a deficiency 
in the directions that are given now or, in cases 
where the focus is on whether there was consent, 
about juries being confused because there was 
not a focus on whether there was injury. 

Does that answer the question in a roundabout 
way? Jury research would be helpful on the 
matter. If there was research that showed that, at 
the end of a case, such preconceptions remained 
and had led to a perverse decision, that would be 
one thing. However, in the absence of evidence to 
suggest that the directions that are given at the 
moment in accordance with the law are causing a 
problem, one would be wary about changing the 
position. 

Roderick Campbell: In a nutshell, you are 
sceptical about whether there is a specific problem 
that we need to address. 

Michael Meehan: I would be more guarded 
than that and say that before one changed things 
one would want there to be evidence in that 
regard. I note that the police submission refers to 
research in England and a statement from a 
prosecutor in England. One of the things that Lord 
Bonomy’s review flagged up was the value of 
there being some jury research. 
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The Convener: I have wittered on about that for 
a while. I was quite surprised that one advocate 
expected another to answer a question in a 
nutshell. I do not want to be rude, but you are very 
cautious—and rightly so. 

Does Gil Paterson have a supplementary? 

10:30 

Gil Paterson: I have a supplementary question 
on directions. I speak as a former board 
member—of 12 years—of Rape Crisis Scotland. I 
know that there is evidence available that juries in 
particular have common expectations. They 
expect injury to have taken place and for that 
injury to be significant, and when the person who 
is claiming rape is present and calm, juries often 
see them as not being honest—they expect the 
victim not to be calm and to have resisted. That is 
very common. 

If you talk to anyone who has been raped and 
whose case has gone forward and resulted in a 
guilty verdict, they will confirm that that is the case, 
as will those whose cases have unfortunately 
been unsuccessful. People who work in Rape 
Crisis and in other organisations in the area know 
how common that is. 

The Convener: Please ask a question, Mr 
Paterson. I appreciate your experience, but you 
seem to be giving us evidence rather than asking 
the questions. 

Gil Paterson: I am leading to that, convener, 
but I want to counter the point that there is no 
evidence. There is conclusive evidence that that is 
how juries think, and in substantial numbers. If that 
is the case, how do we overcome that prejudice? 
How do we overcome the common expectation 
that all those things should happen, when very 
often things do not happen like that? 

Michael Meehan: With respect, may I ask how 
victims of rape know how a jury is thinking, when 
jurors do not give reasons for their decisions? We 
simply do not know. I am not disputing that there 
are cases in which complainers have given 
evidence and there has been distress, there have 
been injuries and there have been acquittals. 
There are acquittals in a range of cases, perhaps 
for a range of reasons. Our point is that one does 
not have evidence as such as to what has 
happened in an individual case. 

In the type of case that Mr Paterson mentioned, 
perhaps the accused has given evidence and the 
jury’s position is that it is not sure who to believe. 
That may be the situation—it might not be about 
the absence of medical injury or the reaction of the 
witness. 

I return to the point that I made earlier. If the 
sense is that jurors may expect there to be an 

injury, why not lead evidence from an experienced 
police surgeon? They can say to the jury, “I have 
examined victims of sexual abuse and I can say 
that, even in the case of a child, very often one 
does not find injury.” If the jury hears from a 
medically qualified person who is experienced in 
such examinations, that will carry far more force; 
more important, the evidence will be given at an 
earlier stage in the case. 

Gil Paterson: We have another panel of 
witnesses today who have produced a paper 
explicitly on the evidence. Unfortunately, because 
people who are engaged in juries are not allowed 
to be interviewed, the evidence has been 
structured through scenarios using the general 
public. However, it clearly shows that all the things 
that I mentioned earlier—all those reactions from 
juries—happen. 

Grazia Robertson: I noticed an academic 
submission among the committee papers. 

The Convener: The submission from Professor 
Munro. 

Grazia Robertson: Yes. While I take issue with 
much of the findings, I would say that the research 
did not seem to support the second suggested 
direction regarding injury. I am not saying that that 
research is any better than anyone else’s, but it 
shows that it is not quite as straightforward as 
saying that everyone knows that a certain position 
is taken. 

The Convener: I want to move on, but we can 
come back to that if we feel that the matter has not 
been fully explored. We have lots of questions to 
ask on the bill. 

Elaine Murray: The bill introduces a statutory 
aggravation of domestic abuse, rather than a 
specific offence of domestic abuse. Do you think 
that that is the correct approach and, if so, why? 

Catherine Dyer: We think that that is the 
correct approach. The issue is that domestic 
abuse surrounds particular actions and is not an 
offence in itself, which makes it difficult to 
establish. It is appropriate that it is an aggravator. 
We can get a wide range of charges in an overall 
domestic abuse situation. For example, in a 
domestic situation, rape would be aggravated by 
the fact that a partner or ex-partner carried out the 
rape. At the moment, the charge just says that the 
offence is rape and there is no indication for the 
conviction that the rape was carried out in the 
context of domestic abuse. Vandalism can also be 
carried out in the context of domestic abuse. 

The approach of attaching a statutory 
aggravation rather than trying to define domestic 
abuse is probably the way to go. 

Grazia Robertson: You might have noticed that 
the Law Society was probably the only contributor 
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that had concerns on this. Our concern was that 
we do not see that there will be any value in 
introducing the provision. Aggravations are 
normally introduced either to increase the 
penalty—the sheriff sometimes decides that there 
should be an additional penalty for that 
aggravation—or to gather information about 
whether a particular behaviour is a major and 
continuing problem, such as the introduction of an 
aggravation to do with racial abuse. 

Domestic abuse cases are assiduously 
prosecuted in the courts and they are given a lot of 
special consideration. The person is often taken 
into custody immediately, will appear in court and 
will be subject to bail conditions and restrictions. In 
Glasgow, which deals with a lot of these cases, 
there will be specialist sheriffs and attempts to 
have not too long a time before the case is 
brought to trial. A lot of special things are put in 
place to deal with domestic abuse cases. They are 
treated seriously in the current system and steps 
are taken. 

When there is a domestic element to a 
conviction, it is recorded in the conviction so that, 
if the person appears in court again on a similar 
matter, the sheriff can see that there is a pattern of 
behaviour. All the steps are in place. The system 
already accommodates the importance of 
domestic violence cases being treated with all 
seriousness. To add aggravation might lead 
people to expect consequences that the system 
will not deliver, so it might lead to disappointment 
for those who feel that it is a good idea. 

Catherine Dyer: The Crown thinks that it is a 
more transparent way of making it clear to the 
court and offenders that it is seeking to have an 
incident considered as a domestic abuse incident. 
Although there are such mechanisms as bail 
orders or whatever, the complaint or indictment 
where the charges are set out does not indicate to 
the accused person from the outset that the Crown 
will consider the case in a domestic abuse context. 
It is more open and transparent to indicate the 
Crown’s position from the outset, to alert the 
sheriff to the Crown’s position and to allow that the 
evidence indicates that the situation is a domestic 
situation. 

Elaine Murray: One of the bill’s definitions of 
the partner of another person is that they are 

“in an intimate personal relationship with each other”. 

Is that difficult to interpret? Might that exclude 
someone who has had a short-term relationship 
and then become abusive to the other person? 

Catherine Dyer: We already adhere to that 
description when the police and the Crown are 
looking at the case. The courts would also expect 
that a domestic is not just something that has 
happened in any house; it has happened between 

the parties because of their relationship. That is 
really the definition of domestic abuse. We can 
already prove that. 

Elaine Murray: So it would have to be proved 
that the people were in a relationship rather than 
having a brief sexual encounter. 

Catherine Dyer: Yes. 

Alison McInnes: Everybody has acknowledged 
that defining domestic abuse is difficult, which is 
why no specific crime is being brought forward in 
the bill. However, the statutory aggravation must 
somehow be defined. How is it easier to define 
domestic abuse as a statutory aggravation than as 
a particular offence? 

Catherine Dyer: I was not indicating that it is 
difficult to define domestic abuse as such. That is 
where there are actings between people who are 
in an intimate relationship where one is abusive of 
the other. I was trying to indicate that that can take 
many forms. There can be vandalism, assaults or 
threats, and those can already be proved in Scots 
law. The domestic aggravator would highlight that 
those offences took place in the context of a 
domestic abuse situation, so that is why we think 
that it would be helpful. 

The purpose of the aggravator is that it would be 
quite transparent from the outset that we are 
dealing not simply with an assault but with an 
assault that took place in a domestic abuse 
context, or that it is not just vandalism but 
vandalism that took place in a domestic abuse 
context. 

I was trying to say that I do not think that it is 
possible to have a charge of domestic abuse full 
stop. It will always have to have the elements of 
the actings that were criminal, but the context will 
be a domestic abuse situation. 

Alison McInnes: Would you expect a greater 
penalty to be secured as a result of the 
aggravator? 

Catherine Dyer: We would. At the moment, it is 
difficult to make that clear in sentencing. Domestic 
abuse happens where people should expect to be 
safe, in their own home, and with somebody with 
whom they are intimately involved, so it seems like 
an even greater betrayal of trust. The criminality 
aspect is that it involves picking on someone 
whom a person knows to be vulnerable. 

The Convener: I want to ask about a section of 
the bill that has given me a bit of trouble—section 
25, on sexual risk orders. There is a word in 
section 26(2) that bothers me. It states: 

“An appropriate sheriff may make a sexual risk order 
only if satisfied that the respondent has (whether before or 
after this Chapter comes into force) done an act of a sexual 
nature”. 
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It does not say that the respondent must have 
been convicted, but that he must have done such 
an act. I have concerns about that because, as I 
understand it, the sexual risk order is a civil order, 
so it is decided on the balance of probabilities. I do 
not understand what is meant by someone having 
“done an act”, when they have not been charged 
or convicted. 

There follows quite a list of severe restrictions. 
Perhaps I am wrong, but that section seems 
difficult. Could you comment on that? 

Michael Meehan: I am happy to do so. The 
Faculty of Advocates makes the observation in its 
written evidence that one is dealing with a 
situation in which the precondition is that a person 
has done or committed an act of a sexual nature. 
What is apparent from section 26(2) is that there is 
no requirement for that act to have been in any 
way criminal, but thereafter an order that can 
impose quite stringent restrictions on a person 
may be imposed. That is a matter of significant 
concern, because the nature of the order has been 
extended to affect more people. Previously, the 
orders related to children only, but the risk orders 
can now be extended to adults and they can be 
made when there has not been a prior crime. I 
suppose that it prompts a question. What type of 
sexual act do the police and Crown envisage may 
be committed that is not a criminal act but which 
should nevertheless require some restriction on a 
person? 

The Convener: I think that the Crown is about 
to reply. 

Catherine Dyer: It is not really about the 
Crown. If you look at the wording of the bill, you 
will see that it is about civil law. An act may be 
criminal, but it might not be able to be proved to be 
criminal, partly because of the current requirement 
for corroboration. It is a civil act where the chief 
constable applies to the sheriff to say— 

The Convener: I appreciate that it is a civil 
order. I made that point when I introduced the 
subject. There is a lot of wording that concern me, 
such as the phrase 

“done an act of a sexual nature”. 

Catherine Dyer: It could be “carried out”; 
perhaps “done” is not the best English. 

The Convener: It is horrible. It is not a very 
legal word. Have you done your homework? 

Catherine Dyer: The Crown is not responsible 
for the drafting of bills. My understanding is that, if 
the police have information that is sufficient, on the 
balance of probability, to say to the sheriff that an 
event has happened and that a certain person is 
responsible for it but there is not sufficient 
corroboration, a civil order can still be taken 
forward in the way that interdicts can be taken 

forward for other matters where it might be that 
there is an act that people would constitute as 
criminal but where there is not the sufficiency to 
prove it beyond reasonable doubt with 
corroborated evidence. 

10:45 

The Convener: I want to take this a step 
further. If an order is made by the court—
notwithstanding our concerns about the kinds of 
order that can be made—would it be made in 
public? Could the court order be publicised, found 
out about and read about? Could people find their 
name in the press if a sexual risk order is imposed 
on them? 

Catherine Dyer: I am not clear on that. 

The Convener: Findings of the court are usually 
public. Do you understand my concern? 

Grazia Robertson: Part of the point of such an 
order would be to publicise it and to alert other 
people, if the chief constable feels that there are 
people who are a risk to the public. It would have 
to be made public. 

The Convener: It is not that I want to protect 
evildoers and so on, but it is called a sexual risk 
order, which would sound criminal to most people. 
It is a civil order, which is public and is not being 
tried in court. Those are huge issues for me. I 
appreciate that it is a civil order and so the 
balance of probabilities applies and so on, but it 
has the tenor of a criminal finding. 

Catherine Dyer: There was previous legislation 
on that. SOPOs or whatever they are called—I am 
trying to read my colleague’s notes—are already 
in existence and have been carried out on that 
basis. Perhaps Police Scotland would want to 
comment on that. 

The Convener: Yes. Thank you for that. 

Detective Chief Superintendent Boal: The 
amendments are to existing prevention orders. At 
the moment, we have sexual offences prevention 
orders, for which there must be a conviction and 
the individual must be a qualifying offender. Risk 
of sexual harm orders were introduced in 2005. 
That created the ability for the chief constable to 
apply to a relevant sheriff court for a risk of sexual 
harm order where it appeared that, on at least two 
occasions, an individual had committed but not 
been convicted of acts that included 

“engaging in sexual activity involving a child or in the 
presence of a child ... causing or inciting a child to watch a 
person engaging in sexual activity ... giving a child anything 
that relates to sexual activity or contains a reference to 
such activity” 

or “communicating with a child” in that way. 
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That person did not have to have been 
convicted, but there had to have been two 
occasions of such activity, because the order is 
preventative. The threshold was that we had to 
provide that the information was to prevent serious 
sexual harm. 

Members may remember Assistant Chief 
Constable Graham being challenged on the low 
number of RSHOs being applied for and granted 
with regard to the protection of children. The 
Association of Chief Police Officers—as it was—
did some research about two years ago on how 
prevention orders were not meeting the protection 
needs of children, predominantly. The suggestion 
was made that, as it stood, we would have to 
prove that the protection was necessary against 
serious sexual harm, but surely we should be 
protecting a child from any sexual harm. 

The provisions mean that, if we are talking 
about protecting children, instead of having to 
have at least two occasions, given that the vast 
majority of those occasions would allow for 
criminal proceedings to take place because there 
may be mutual corroboration and so on, and if 
there is sufficient information to suggest that a 
person poses a risk of sexual harm to a child—that 
risk has now been extended to children outwith the 
United Kingdom and vulnerable adults—the chief 
constable can apply to a court for a prevention 
order, to place either restrictions or obligations on 
the person. 

The Convener: But the provision goes beyond 
children. It says: 

“protecting the public, or any particular members of the 
public”. 

Detective Chief Superintendent Boal: Yes. 

The Convener: I understand your point about 
making it easier to get such orders in respect of 
vulnerable adults and children, but the bill goes 
beyond that. 

Detective Chief Superintendent Boal: 
Absolutely. It is a protection order. 

The Convener: I understand that. 

Christian Allard: I have a quick question. 
Would it be helpful to have a definition of sexual 
harm? 

The Convener: I think that it is defined in 
section 25. 

Detective Chief Superintendent Boal: There 
is a definition. The bill talks about “physical or 
psychological harm”. 

Christian Allard: Is there not a difference 
between serious sexual harm and sexual harm? 

Detective Chief Superintendent Boal: We are 
happy that the bill is drafted in such a way as to 

lower the threshold from serious sexual harm to 
sexual harm. 

The Convener: The bill talks about a person 
who has 

“done an act of a sexual nature”. 

It does not say “sexual harm”. 

Detective Chief Superintendent Boal: Yes, 
that is to do with the act, but the consequence of 
that— 

The Convener: I am back to section 26, which I 
have been wittering on about. It talks about 

“an act of a sexual nature”, 

not an act of sexual harm. 

Detective Chief Superintendent Boal: Sorry, 
but I was talking about the— 

The Convener: I am getting back to definitions 
here. The question might be: what is an act of a 
sexual nature and is it always harmful? Do you 
see what I am saying? 

Catherine Dyer: Section 26(2)(a) makes it a bit 
clearer. It is not just about an act of a sexual 
nature; it is about protecting from the harm of that. 
The bill indicates that harm means 

“physical or psychological harm caused by the person 
doing an act of a sexual nature.” 

I know that it is kind of circular. 

The Convener: It is badly drafted in my book. I 
do not like the terms “done” and “sexual nature”. 
The bill could have said other things, but there we 
are. [Interruption.] I am getting disagreement from 
members of the committee. 

Christian Allard: I am still confused about what 
the definition is. We have talked about the terms 
“done” and “sexual nature”. What is the definition? 

Detective Chief Superintendent Boal: The 
definition in the bill of sexual harm is “physical or 
psychological harm”. To be honest, Police 
Scotland highlighted in our submission that we do 
not like the word “done” either. 

The Convener: I am not seeking a job, because 
I know how difficult it is to be a parliamentary 
draftsman. It is for the very skilled, but there we 
are. 

Elaine Murray: I seek clarification, because I 
am not sure that I understand the difference 
between a sexual harm prevention order and a 
sexual risk order. Could somebody clarify the 
difference? 

Detective Chief Superintendent Boal: A 
sexual harm prevention order is when a person is 
a qualified offender, so they have already been 
convicted and they are being managed through 
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the multi-agency public protection arrangements, 
or MAPPA. 

Elaine Murray: I see—and the sexual risk order 
is when somebody has not been convicted. 
Thanks. 

The Convener: There is a mountain of 
difference, I think. 

John Finnie: On that point, I seek the panel’s 
views on whether we have the balance right. 
Clearly, everyone wants to protect the public, 
including children and young people, but is the 
balance right? Are there implications for Police 
Scotland to do with the protection of an individual 
who becomes the subject of such an order? I 
presume that a risk will be posed to them as a 
result of publicity? 

Detective Chief Superintendent Boal: On 
whether we have the balance right, with the 
applications that we make now for risk of sexual 
harm orders, which will become sexual risk orders, 
we go through a stringent process. The officer who 
identifies the individual has to assess the risk that 
they pose. That is then assessed by the relevant 
detective superintendent and, if he or she agrees, 
the police might be able to take other actions 
without going for a prevention order. The matter is 
then passed to our legal services department to 
consider before applying to a sheriff, who will 
consider whether to grant an order. 

There are a number of safeguards in the 
application process. Each application has to be 
absolutely justified and proportionate to what we 
have assessed the risks to be. Any conditions 
would be put in place only in order to meet those 
risks. The individual who is subject to the risk 
order would be managed in a certain way, which is 
far easier when there is already a conviction, 
because they will already be managed by the 
multi-agency public protection group, but for an 
unconvicted person who is subject to an order 
there will be interaction with the police, which will 
include a safety assessment of that person. That 
is fine, because we are trying to protect people 
and we are using a protection order.  

In our response, we have asked for further 
consideration of including in the MAPPA structure 
individuals who have not been convicted and are 
then subject to a prevention order, so that there is 
that multi-agency information sharing and 
wraparound approach in relation to those 
individuals and their potential victims. 

John Finnie: It is clearly a poor second to 
getting someone convicted and punished 
appropriately. Is there a danger that such orders 
would become a soft option where there is not 
enough evidence to proceed? 

Detective Chief Superintendent Boal: No, I do 
not think so. We would rather prevent a sexual 
crime than have to investigate and convict 
someone for that crime, for a whole range of 
reasons, but most importantly for the victims. 

John Finnie: Thank you. 

The Convener: To go back to RSHOs, do we 
know how many have been applied for and 
refused? 

Detective Chief Superintendent Boal: No, 
although I can tell you how many we have got at 
the moment. 

The Convener: Perhaps you could find out how 
many have been applied for and refused. 

Detective Chief Superintendent Boal: I do not 
have that information, but I can come back to the 
committee on that. 

As of the end of October, we had, in total, 483 
sexual offences prevention orders—those are 
orders where the person has a conviction. 

The Convener: Over what period of time? 

Detective Chief Superintendent Boal: In 
October. 

The Convener: Currently? 

Detective Chief Superintendent Boal: Yes, in 
October there were 483 registered sex offenders 
who were the subjects of sexual offences 
prevention orders, 13 of which were interim and 
470 of which were full orders. Across Scotland, 
there were 20 risk of sexual harm orders—which 
are for individuals who do not have convictions—
seven of which were interim and 13 of which were 
full. 

The Convener: Please can you get back to us 
with the figures on the number of RSHOs applied 
for, to give us an idea about how that is currently 
operating? 

Detective Chief Superintendent Boal: Yes.  

I have some information that members might 
find interesting. After legislation was introduced in 
England and Wales, five full and eight interim risk 
of sexual harm orders—for individuals who have 
not been convicted—were granted between March 
2014 and September 2014. After the introduction 
of new legislation that is similar to what is 
proposed in the Abusive Behaviour and Sexual 
Harm (Scotland) Bill—with a lowering of the 
threshold of seriousness and without the need for 
there to have been two similar occasions—there 
were 32 full orders and 13 interim orders over a 
similar time period. That means that there was a 
3.5-fold increase. 

The Convener: I would still like to know the 
number of orders applied for in the current system. 
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I want to open up questions on the posting of 
intimate images on the internet, which is known as 
revenge porn. At the moment, how do Police 
Scotland and the Crown Office deal with such 
incidents? We just want some background to that. 

Catherine Dyer: Much like domestic abuse at 
the moment, we have to consider which particular 
aspect of the law is being broken. That can mean 
that it is not necessarily clear to the public that 
engaging in such activity is an offence, because at 
the moment it could be a breach of the peace or a 
contravention of section 38 or section 39, which is 
on stalking, of the Criminal Justice and Licensing 
(Scotland) Act 2010. 

We are supportive of the introduction of such an 
offence. Because of societal change, it has 
become very common for people to take images of 
each other in relationships, regardless of what one 
thinks of that or whether one is in favour of it or 
not. There have been a number of cases in which 
such images have been shared inappropriately for 
the purpose of causing harm to the individual 
whose picture has been taken. Instead of having 
to fit such activity into the context of some other 
crime, the idea of the bill is to say that it can now 
be identified on its own and that it would be clear 
for the public if it were made a specific offence. 

11:00 

The Convener: What do you use at the 
moment? 

Catherine Dyer: At the moment, we use 
offences such as breach of the peace or uttering 
threats or extortion, which can sometimes go 
along with the sharing of intimate images. 
Conspiracy is another option. There are all sorts of 
categories that such activity, part of which involves 
sharing an intimate image, could fall into. I think 
that the point has come whereby the extent of 
such activity and the harm that is caused to the 
individuals who find images of themselves 
paraded across the internet, with the result that 
their friends or family, or their employer, can see 
them, is such that it has become clear that we 
need to send a signal to people that, just because 
it is possible to take images very easily, that does 
not mean that they are entitled to share them, 
because that causes harm, and that if they do that, 
they know that that is what they are trying to do. 

Detective Chief Superintendent Boal: 
Responding to reports of intimate images being 
shared—I do not like the term “revenge porn”, for 
all the reasons that have been outlined on the 
back of the research that was done—is difficult. 
Operational officers will take a statement from the 
complainer on a statement form. They will try to 
work out whether there is a bit of legislation that 
would render what has been described a crime or 

offence. For us, that is where the risk lies, 
because there are some inconsistencies as 
regards that initial assessment. 

When a crime has been established, if it is a 
domestic incident, an input will be made on our 
vulnerable persons database. In addition, the local 
domestic abuse unit will be notified. Members of 
the unit will meet the victim and ask a series of 
domestic abuse questions, which will allow victim 
safety planning to be done. If a crime is recorded, 
officers will work together to gather the evidence, 
including productions from screenshots and other 
relevant material. 

The inquiry will then be processed. That is done 
predominantly through our communications 
investigation unit, which is part of the specialist 
crime division. It acts as a single point of contact 
for co-ordinating any authorisations that will be 
made. If an authorisation is required for subscriber 
checks, that will be done at inspector level, or if it 
is for more significant traffic data or service history 
data, that will be done at superintendent level. 

What happens thereafter is quite operational, so 
I would not want to go into detail in a public forum. 

The Convener: I am just trying to establish 
whether you deal with such activity through 
domestic abuse processes. Is that all that is left to 
you? Is that what you have to do? 

Detective Chief Superintendent Boal: To be 
honest, as Catherine Dyer said, it is a question of 
which legislation fits, and we sometimes find that 
very little legislation fits the bill. We can consider 
using section 38, but sometimes the 
circumstances do not allow that. 

The Convener: Which act are you referring to? 

Detective Chief Superintendent Boal: The 
Criminal Justice and Licensing (Scotland) Act 
2010. Section 38 is on threatening or abusive 
behaviour. 

There is also the possibility of using section 127 
of the Communications Act 2003, which covers the 
sending of a message that is “grossly offensive”, 
but sometimes the communications or images that 
we deal with do not reach the threshold of being 
“grossly offensive”, even though they cause 
heartache and distress to the person concerned. 

There are issues with using section 6 of the 
Sexual Offences (Scotland) Act 2009. We would 
have to prove that an image was shared for the 
purpose of “obtaining sexual gratification”, and on 
a number of occasions that has not been the 
motive. On some occasions, we have had to fall 
back on a breach of the peace charge. 

There is underreporting of the crime, often 
because victims are unclear that it is a crime or 
offence. Some police officers, given some of the 
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circumstances, are not clear exactly which crime 
or offence category it fits into. There must be a 
clear message to perpetrators that such behaviour 
is absolutely not acceptable in society. 

The impact on victims is devastating. We 
interpret the bill not only as covering the disclosure 
of intimate images in a domestic setting but as 
applying more broadly, and we welcome that. I will 
give you an example. Between 20 and 22 August 
this year, in quite a small area of Scotland, we had 
25 separate reports from members of the public 
regarding the unauthorised posting of intimate 
images. They, or their partners or friends, had 
taken the images, and they had stored them on 
their personal computers. An individual or 
individuals unknown had then hacked into their 
computers and posted the pictures, along with 
their personal information, on the internet. That did 
not take place in a domestic setting: we have done 
a lot of work with and questioning of the 25 
victims, and there is no suggestion that the 
offender was a partner or prior partner of any of 
them. 

The work that has followed on from that is 
significant. The impact is just as stark for those 25 
women as it would be for victims in a domestic 
setting. Because of such examples, we welcome 
the fact that the bill is broader and does not apply 
simply to a domestic setting. 

Catherine Dyer: Again, it is about transparency. 
We need to make it clear to members of the public 
that such behaviour cannot be tolerated. The 
legislation that is coming into force will mean that 
such behaviour will appear on a list of somebody’s 
previous convictions. At present, it would appear 
as an offence under section 38 of the Criminal 
Justice and Licensing (Scotland) Act 2010, and 
the court would not really have a feel for what was 
going on if someone had been doing it on more 
than one occasion. 

The Convener: That is very helpful. 

Detective Chief Superintendent Boal: If the 
legislation is broader than simply covering the 
domestic setting, a person who was convicted 
would have a domestic abuse aggravator. 

The Convener: Thank you—that is helpful in 
setting the scene. 

Margaret McDougall: What you have said has 
added to what we have in front of us. Is the 
offence of threatening to disclose an intimate 
photograph or film already covered by section 38 
of the 2010 act? Will the legislation before us help 
in that respect? 

Michael Meehan: I do not have a copy of the 
statute in front of me, but my recollection is that 
section 38 covers threatening behaviour. What 
Margaret McDougall describes is behaviour, and I 

think that it is threatening behaviour, so I would 
have thought that it would be covered. 

Margaret McDougall: Detective Chief 
Superintendent Boal spoke about the difficulties in 
tracking down offenders and said that the bill 
would help in that regard. How difficult is it to track 
down people who have sent such images? We 
hear about IP addresses and other web terms with 
various connotations. Is it difficult to find the 
people who have sent the images, or is the real 
issue something else? 

Detective Chief Superintendent Boal: There 
will always be challenges, but there are good 
processes in place. Our communications 
investigation unit has links with service providers 
across the world. The level of difficulty depends on 
the different service providers. Some will assist as 
an act of good will, whereas some may require a 
warrant. However, we will follow all opportunities 
in seeking to identify the person. 

I have some statistics here, but you will have to 
bear with me while I find them. Because of our 
legacy systems, it has not been easy to pull out 
information. The best that I can get at the moment 
is information on the 2014-15 financial year for 
four divisions—Aberdeen, Fife, Forth valley and 
Tayside—in Police Scotland, which gives a bit of a 
flavour. In those four divisions, there were 57 
incidents where intimate images were shared or 
the threat was made to share such images in a 
domestic setting. Those are specific examples 
of—I hate to use this terminology—revenge porn. 
Reports were submitted for 39 of those incidents—
in other words, there was sufficient evidence to 
report 39 of the cases to the Crown Office and 
Procurator Fiscal Service. 

Margaret McDougall: Is that number a huge 
increase from the previous year? We have heard 
that incidents are on the increase. 

Detective Chief Superintendent Boal: To be 
honest, we did not record that information. It is 
also difficult to say because of the different crime 
types that we used to pull out any information. 
However, from the information that we have from 
support groups and victims, this is without doubt 
an increasing activity. 

Margaret McDougall: Is there an argument that 
offences should be extended to include other 
forms of communications, such as text messages, 
letters, videos and so on? 

Catherine Dyer: Again, there is something 
specific about a visual image that can be flashed 
across and seen by hundreds of people. The bill is 
trying to get at that activity in particular and to say 
that that is just not acceptable.  

When we were wondering how we should work 
in that regard, no one came to us with an example 
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in which a text could be more intimate than an 
image. People’s concern is more about having 
their image taken and for that image then to be 
spread about and there for other people to see for 
ever.  

Grazia Robertson: The one thing that we want 
to draw attention to is intent. The bill says that 
there has to be intention or recklessness. I think 
that you will be hearing representations on that 
from James Chalmers, who is on your next panel. 

There should be intention to cause harm or 
humiliation, rather than recklessness. The term 
“recklessness” is too wide. I do not like the term 
“revenge porn”, but I think that we all understand 
what it means. The issue is not the porn; it is the 
revenge element. Revenge is crucial in order for it 
to be that type of offence; if a person has exposed 
images that we find embarrassing, humiliating or 
upsetting, for example, that would be more of a 
privacy offence. 

The bill covers situations in which a vengeful or 
a hurtful act is being perpetrated on someone for 
the purpose of revenge, and not simply for a laugh 
or a carry on, with the person not realising the 
effect. If the purpose is to encapsulate that 
offence, the bill should be restricted to intention, 
which I think is reflected in the English legislation. 
That is the only point that the Law Society wants 
to make on the matter. 

Michael Meehan: I agree with that. The bill is 
drafted very widely. In England, there is no 
requirement for recklessness. Recklessness may 
simply be that a person has not thought about the 
matter. I think that it is fair to say that a lot of 
people will put things on social media without 
really thinking about it. A person, without intending 
any harm, could very quickly be guilty of reckless 
behaviour. 

I want to touch on another matter with regard to 
the bill’s very wide drafting. The committee will see 
that a category of offence relates to situations in 
which a person is covered only with underwear. 
Such a situation is not an offence in England. I will 
give an example. A person comes home to find his 
flatmate asleep on the couch wearing only his 
boxer shorts and takes a picture of the flatmate. If 
he was simply to show that to another flatmate, he 
would be guilty of an offence under the bill. The bill 
provides no defence to that. Photographing a 
person in their underwear would be an offence; 
the reference to recklessness would make it so. A 
person might think, “This is amusing,” and take a 
photograph to record the amusing moment. The 
last thing that that person intended to do was to 
cause fear, alarm or distress. However, because 
that requirement is not there, taking that 
photograph would be criminal conduct.  

11:15 

The Convener: There are images passing 
through my mind that are making this committee 
meeting interesting for the wrong reasons. 

Catherine Dyer: I am a bit concerned about the 
example of pictures being taken of people 
sleeping in their underwear. I think that that is 
probably an intrusion. However, the issue relates 
to the effect on the victim. That is the raison d’être 
of the provision. It is not about jokes or whatever. 
There are certain types of image that it would 
obviously be inappropriate to share with people. 
The focus is on the impact on the victim. There 
has to be a victim. It is not to do with jokes. There 
must be a person who indicates that the exposure 
was harmful, upsetting and distressing to them. 

Margaret McDougall: Should we include 
sexting—someone sending or receiving a sexually 
explicit text, image or video on their mobile 
phone? 

Catherine Dyer: The bill is not to do with people 
consensually passing images between 
themselves; it concerns someone who has access 
to an intimate image that was not meant to be 
shared with a third party. 

Sexting, as it is known—it is another term that it 
is difficult to put into dry legal terms, but we could 
define it as the exchange of images, texts or 
whatever between consenting persons—is not 
what the bill is concerned with. The bill concerns 
situations in which an image is shared with other 
people of an individual who does not want that 
image shared, yet it is shared without their 
consent.  

Michael Meehan: Sexting could come into play, 
though. If someone were to send an intimate 
image to a person’s phone, and that person then 
showed it to the person sitting next to them, 
saying, “Look what so-and-so’s just sent me,” the 
person who showed it would be guilty of an 
offence. 

Catherine Dyer: Again, it comes down to the 
issue that, when determining criminal activity, we 
have to have proof through the evidence. It is 
down to the individual circumstance and it is about 
the expectation of the person who sent the image 
that it would not be shared. 

The Convener: Is there not a problem with the 
use of the word “reckless” when we are talking 
about quite young people? It is a different culture 
today, and people in that generation might do 
something that, to somebody else, might seem a 
stupid thing to do, but which, at a certain age, is 
extremely common. That brings us back to the 
issue of recklessness and there being no ill 
intention involved. Is there not a bit of a 
generational problem here, too? 
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Catherine Dyer: It comes down to whether 
someone feels that they are a victim. People do 
not see themselves as victims unless something 
has happened to them. 

The Convener: I appreciate that, but we are 
talking about criminalising people. I appreciate that 
someone’s action might have an effect on 
someone else, but the decision to re-send a 
picture might have just been a daft, stupid thing to 
do, rather than something that was done with ill 
intention. 

Catherine Dyer: Prosecutors and the police 
deal with young people all the time, and they think 
about whether young people’s actions amount to 
criminal behaviour or are just daft behaviour. It is a 
fact of life that people send these images to each 
other and sometimes share them. However, we 
must consider the issues in a sensible way and 
determine whether it is possible, through an 
objective test, to say that harm was done and that 
it would be obvious to anyone that sharing an 
image widely was likely to be harmful or 
distressing.  

Part of the reason for the legislation is to enable 
society to say that if people have such images, 
they have to be aware that they should be taking 
care of them and that they are not really for 
sharing willy-nilly with anybody. 

Roderick Campbell: I have a small point for Mr 
Meehan. Will you elaborate on your concerns 
about section 2(3)(d), which refers to it being a 
defence if disclosure is “in the public interest”? 
You mentioned the journalistic material defence.  

Michael Meehan: Journalistic material is a 
defence that applies in England. The concern is 
over the application of different tests for different 
parts of the UK when there are publications that 
are UK wide. It may well be that “in the public 
interest” is prayed in aid for journalistic material. 
There may be an overlap. However, I was just 
raising the point that there is a distinction between 
the legislation in England and the legislation in 
Scotland. 

Christian Allard: I return to the intention to 
cause fear, alarm or distress. Some people ask 
whether that should be in the bill. Ms Dyer 
described it well when she talked about consent. If 
there is no consent, does the perpetrator’s 
intention matter? Perhaps the legislation would be 
a lot simpler if it was just a matter of consent. 

Catherine Dyer: Section 2(1)(c) talks about 
consent.  

Christian Allard: But would it not be a lot 
clearer if the bill focused only on consent, rather 
than trying to introduce questions of intention or 
whether behaviour was reckless? 

Catherine Dyer: I suppose that that takes us 
back to some of the difficulties. The bill tries 
address what the public have, quite rightly, 
identified as an issue. It is in situations in which it 
causes fear, alarm or distress to an individual that 
disclosure becomes a criminal act.  

Christian Allard: Would it not be a lot simpler if 
we gave the strong message that it is a matter of 
consent? It does not matter what your intention is 
or whether you are being reckless—if you do not 
have consent, you should not do it. Would that 
help Police Scotland, for example? 

Detective Chief Superintendent Boal: The 
consent aspect is already in the bill. I agree that 
there has to be an outcome. Whether there is a 
level of distress or upset, the outcome is 
important, too. For us, consent is the vitally 
important part of the legislation. 

Christian Allard: If it is so vital and important, 
perhaps it should be to the forefront—perhaps we 
should forget about intention and recklessness. 

Detective Chief Superintendent Boal: There 
is probably a need to mention both in the 
legislation. 

Grazia Robertson: Without intention, you do 
not have the crime that you are purporting to 
introduce in the bill. Its whole purpose is that this 
is about revenge, hurt and control: a person is 
seeking to hurt someone else by acting or 
threatening to act. That is an intrinsic part of what 
the Government says that it is trying to introduce. 
If you simply say, “You must not share an image of 
someone in their pants, whether or not they 
consent to it”, you are moving into more of a 
privacy issue, in that people are entitled to have 
images protected for reasons of privacy. It 
appears to me that that is not the Government’s 
intention. What the Government is saying is that 
you should not seek to hurt, control or express 
your vengefulness on someone by issuing, or 
threatening to issue, an image that you have of 
them. That seems to me to be an integral part of 
what the Government is seeking to introduce. If 
you remove intention completely, you will have a 
completely different set of circumstances. 

Christian Allard: Do you share the concern that 
young people and teenagers might not see the 
difference, and that it would be a lot easier if you 
referred only to consent? Do you think that we are 
giving mixed messages by trying to define 
intention, particularly given what we have heard 
about young people and teenagers doing that kind 
of sexting? 

Grazia Robertson: I would assume and hope 
that the Government’s intention is not to 
criminalise children unnecessarily. Therefore, 
regard must clearly be had to the activities of 
young people. Remember that the term “children” 
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is variable: children are sometimes considered to 
be those under the age of 16, but quite often those 
under the age of 18 are considered to be children, 
because of their vulnerability. I hope that the 
Government is not seeking to criminalise young 
people unnecessarily, so regard should be had to 
that.  

Michael Meehan: I echo what Grazia 
Robertson has said. It would be extremely 
unfortunate if, although the court was completely 
satisfied that the person never intended in any 
way for the harm to be caused, it convicted them 
of a very serious offence because they did not 
pause to think. The conviction would stay on their 
record and could cause them real difficulties with 
integrating in society, when what was really at 
stake was not whether there was criminal intent 
but whether there was perhaps a lack of maturity 
or judgment. 

The Convener: I take it that that would also 
apply to vulnerable adults, and that in similar 
circumstances you would perhaps say that they 
were unaware. 

Michael Meehan: Yes.  

Margaret Mitchell: My question is for Ms Dyer 
and is about commission of certain offences 
elsewhere in the UK—such situations are covered 
in sections 7 and 8—and in particular the 
reference to habitual residence. At present, if the 
act is not a crime in England, it becomes a crime 
only if someone is a habitual resident of Scotland. 
However, under proposed new section 54A(8) of 
the Sexual Offences (Scotland) Act 2009, which 
section 8 seeks to introduce, if they subsequently 
take up habitual residence in Scotland, they can 
be charged with the crime. Can you comment on 
that? 

Catherine Dyer: In what sense do you want me 
to comment on it? 

Margaret Mitchell: If they had habitual 
residence in Scotland when the crime was 
committed in England—although it was not a 
crime there—I am assuming that they could be 
charged under Scots law. 

Catherine Dyer: Yes.  

Margaret Mitchell: Under proposed new 
section 54A(8) of the 2009 act, if they 
subsequently took up habitual residence here they 
could be charged with the crime. Could you 
comment on that? 

Catherine Dyer: What that section is trying to 
get at relates to when the report of the crime is 
made available to us. It covers people who are 
habitually resident in Scotland and we know that a 
crime has been committed, and somebody who 
commits a crime and then moves to Scotland. I 

think that that is what the provision is trying to 
catch. 

Margaret Mitchell: Are you aware of the 
suggestion that that could breach article 7 of the 
European convention on human rights?  

Catherine Dyer: Those issues are matters for 
Parliament to look at and for the draftsmen to 
consider. The bill is trying look at the matter on the 
basis that, if acts are committed in England, we 
can deal with them in Scotland if the person 
concerned lives in Scotland or has moved to 
Scotland. 

Margaret Mitchell: What about article 7? 

Catherine Dyer: There is always a balance to 
be struck, because rights under the convention 
also apply to the victims of crime, so that is one of 
the areas where there is a balance and it is going 
to be— 

Margaret Mitchell: It is the retroactivity part of 
the provision— 

Catherine Dyer: It is not really retroactivity. To 
put it simply, the bill is drafted in a way that 
addresses a situation in which someone commits 
an offence on day 1 and then moves to Scotland 
on day 2. It is not retrospective, because that must 
clearly happen after the offence is committed. That 
is not retrospective; it is not going before you have 
committed— 

Margaret Mitchell: Is the point not that you 
cannot commit, and cannot be punished for, a 
crime that is not an offence when it is committed? 

Catherine Dyer: I am sorry; I am not quite 
getting this.  

The Convener: You will need to repeat that, 
Margaret, for my muddled brain. 

Margaret Mitchell: My understanding of article 
7 is that someone cannot be punished for a crime 
that was not an offence when it was committed. 
So, if something was not an offence but there is 
subsequent legislation— 

Catherine Dyer: No. Proposed new section 
54A(2) of the 2009 act makes it clear that it covers 
only situations in which 

“the act would also constitute an offence under the law in 
force in the country where it took place.” 

It covers the situation in which somebody commits 
an offence in England, say, and then moves to 
Scotland. At present, by the time that it is 
ascertained that the offence was committed—and 
it is something that is an offence in England—they 
cannot be prosecuted because they now live in 
Scotland. However, under the bill we will be able 
to prosecute them in Scotland. That is what the bill 
is trying to do. I am sorry if I was slow on the 
uptake there. 
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11:30 

Margaret Mitchell: I thought that they could be 
prosecuted here only if they had habitual 
residence when the offence was committed: it was 
not an offence in England but it was an offence in 
Scotland, where they had habitual residence, and 
therefore it was a crime. 

Catherine Dyer: To my mind, proposed new 
section 54A(2) is really quite clear. It states: 

“a person who is not a habitual resident of Scotland 
commits an offence by virtue of subsection (1) only if the 
act would also constitute an offence under the law in force 
in the country where it took place.” 

That comes down to saying that either they were 
habitually resident in Scotland or they have moved 
to Scotland. 

Margaret Mitchell: But the act was not in place 
when they committed the crime when they lived in 
England—that is the point. 

Catherine Dyer: Pardon? 

Margaret Mitchell: The act was not in force at 
that point, and then they moved to Scotland. 

Catherine Dyer: We are talking about what the 
position will be once the legislation comes into 
force. There will be a commencement date for the 
act, as with other acts. I do not think that the idea 
is to deal with anything retrospectively. It is about 
giving notice that, from now on, someone who 
moves from England will not escape justice, 
because, under Scots law, we will be able to 
prosecute them for something that is a crime in 
England. That cannot happen just now. However, 
there will be a commencement date for the act, 
and it will not be retrospective, as far as I 
understand it. 

Margaret Mitchell: I will be interested to hear 
more evidence on that later, because I am not 
entirely convinced. 

Can I just very briefly ask you— 

The Convener: Before you move on, I just want 
to clarify all this. Perhaps Catherine Dyer can 
explain further, because I am muddled. What is 
the current position for the police and the Crown 
Office on prosecuting crimes? How will the bill 
change the situation in relation to residence and 
where a crime is committed? It would be helpful if 
you clarified that. 

Catherine Dyer: At the moment, certain things 
are covered by UK-wide acts of Parliament and 
can be dealt with in a number of places. However, 
assaults or whatever have to be dealt with where 
the act took place. 

The Convener: So if an Englishman, a 
Welshman or an Irishman, as the story goes, 
committed a criminal act in Scotland, they would 

be prosecuted in Scotland because the crime took 
place in Scotland. 

Catherine Dyer: Yes. 

The Convener: We have sorted that bit out. 
What about the business of being habitually 
resident? If a person from Scotland commits a 
crime in England— 

Elaine Murray: And they move here. 

The Convener: No, they stay here—they are 
habitually resident. If Her Majesty's Revenue and 
Customs has them as habitually resident here but 
they commit a crime in England, can they be 
prosecuted in Scotland?  

Catherine Dyer: No, not just now. To go back 
to sexual offending, a good example would be 
where somebody who ends up in Scotland has 
committed an offence in England and an offence 
in Scotland. We have had cases where there was 
insufficient evidence in either jurisdiction to 
prosecute the person unless we took the two 
offences together. The bill will allow us to apply 
the Moorov doctrine and prosecute the person in 
Scotland for the totality of their acts. As you will 
probably know, there have been serial murderers 
whose victims were found in different places, so 
we had to have different trials and all the rest of it. 

The Convener: So we do not need the Moorov 
doctrine now. What you are saying is that if the 
person— 

Catherine Dyer: No, we still need the Moorov 
doctrine. 

The Convener: But not if the bill is 
implemented. 

Catherine Dyer: No, we would be allowed to 
use the Moorov doctrine in connection with an 
offence in England that was corroborated by an 
offence in Scotland. We would be able to 
prosecute that, whereas at the moment neither 
England nor Scotland would necessarily be able to 
prosecute it. 

The Convener: Now, here is the third difficult 
question. 

Catherine Dyer: I hope that I can answer it. 

The Convener: I do not know whether I know 
what I am asking. If someone who is habitually 
resident in Scotland does something in England 
that is not an offence in England but would be an 
offence in Scotland, can they be prosecuted? 

Catherine Dyer: I hesitate to answer—it would 
probably be better for the bill team to respond to 
that—but I do not think so. I do not think that that 
is what the bill is trying to get at. 

The Convener: I was just thinking about 
transmitted images and so on. It might be an 

187



47  17 NOVEMBER 2015  48 
 

 

offence in Scots law for certain images to be 
transmitted, but if they are only seen by or sent to 
someone in England, could the person in question 
be prosecuted? That is the question. 

Catherine Dyer: I do not think so. 

The Convener: Anyway, I have asked the 
question. Perhaps someone will explain. 

Detective Chief Superintendent Boal: No 
great difficulties will be posed for the investigative 
side of things, as we already have a close working 
relationship with police forces in the other parts of 
the United Kingdom. 

Operation hydrant, which was mounted in 2014 
and covers the whole of the UK, looks at the 
reporting of non-recent child sexual abuse either 
by persons of public prominence or in an 
institutional setting. As part of that operation, live 
and on-going investigations across the whole of 
the UK, including investigations in the Channel 
Islands and investigations that Ministry of Defence 
police are undertaking, are also being looked at in 
order to join the dots. In relation to an individual 
who moves around the country, we might have an 
on-going investigation in Scotland while a similar 
investigation is going on in other parts of the UK. 
The question is how we join the dots in that 
respect. Unfortunately, we have experienced 
difficulties when we have not been able to use 
mutual corroboration, and the expectation then is 
that a victim will be put through two different trials 
in two different jurisdictions. I might say that seven 
investigations are on-going, when in fact other 
investigations are going on that meet those criteria 
of being non-recent, involving people of public 
prominence or involving an institutional setting. 

As far as Police Scotland is concerned, we 
might need clarification of whether the provisions 
will be retrospective. We expect that with on-going 
inquiries, such as the Goddard inquiry in England 
and Wales and the public inquiry in Scotland, 
there will be more cases involving investigations 
by police forces across the UK. 

The Convener: I doubt very much whether the 
provisions will be retrospective, given that very 
little of the legislation that has been passed in 
Scotland has been. 

I do not know whether I am any clearer about 
the whole business of a crime happening in one 
place being committed by someone who is 
habitually resident in another. I will have to read 
the Official Report to find out. My point is about 
difficulties that arise with electronic 
communications, which change the whole 
landscape for prosecutions. 

Catherine Dyer: They do, but a helpful example 
might be that of a case in Scotland in which 
indecent images were found that had been taken 

without the person’s permission—which brings us 
back to Mr Meehan’s point. A young lady had 
gone on holiday with family members and a family 
friend; the male person in question had set up a 
camera to take pictures of the young lady when 
she was naked in the shower; and those images 
were recovered when the police raided the man’s 
house in Scotland. However, because it could be 
identified that the images were taken in England, 
there had to be two trials. At the moment, we 
cannot conjoin these things; the voyeurism 
offence—in other words, the setting up of the 
camera and the taking of the images in the 
shower—happened in England and had to be 
dealt with under English jurisdiction, while the 
keeping of the images happened in Scotland. 

England is one of the places where we do not 
have the cross-border ability for courts in Scotland 
to take account of certain pertinent matters. This is 
an attempt to deal with the point you raise, if the 
law is changed as proposed in the bill. 

The Convener: I am being advised that the 
provisions apply only to child sexual offences. Is 
that correct? 

Catherine Dyer: The bill talks about the 
committing of certain offences and refers to a 
schedule in the 2009 act that sets out the type of 
offences. 

The Convener: There is the crime that is 
committed by the person sending or posting an 
image—no matter whether we agree that there 
was intent or that it was reckless—but what about 
the situation in which a person, with good intent 
and not committing any crime themselves, sends 
an image to another person, but the second 
person, who lives in England, sends it on to 
someone else, thereby committing a crime 
because they do it out of revenge or whatever? 
What happens then? Who will be prosecuted? A 
sends an image to pal B with good intent, but B, 
who lives in England, says, “I’m going to do 
something with this”, and spreads it around the 
world. Where has the crime been committed, and 
where will it be prosecuted? 

Catherine Dyer: This is all about unpicking 
each case on its merits, but from the description 
that you have given, if the image is appropriately 
sent in the first place and then misused in 
England, the crime has happened, and will 
therefore stay, in England. 

The Convener: Right. [Interruption.] Pardon? 
What did you say there, Ms Dyer? 

Catherine Dyer: If the act itself occurred in 
England while the person was resident there but 
they then hotfooted it up to Scotland and became 
a resident here, we could, under the bill, prosecute 
them in Scotland. 
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The Convener: This reminds me of those 
questions that my arithmetic teacher used to pose 
about the number of buckets of water you could 
get out of a bath with two taps running. I am going 
to have to clear my mind and think this through. I 
wonder whether the committee, too, feels a bit 
confused. 

Catherine Dyer: I am sorry, convener. 

The Convener: It is not your fault. 

Roderick Campbell: I think that we will be able 
to touch on the matter with the next panel. 

The Convener: The next panel will no doubt 
unconfuse us. 

As there are no further questions, I thank the 
witnesses for their evidence and suspend the 
meeting for five minutes. 

11:41 

Meeting suspended. 

11:48 

On resuming— 

The Convener: I welcome our second panel of 
witnesses: James Chalmers, regius professor of 
law at the University of Glasgow; Gerard Maher, 
professor of criminal law at the University of 
Edinburgh; Clare McGlynn, professor of law at 
Durham University; and Vanessa Munro, professor 
of law and society at the University of Leicester. 

I thank you for your written submissions. We will 
start by having you explain to us the end of the 
previous session. Rod Campbell has a question—
perhaps he can put the matter simply. 

Roderick Campbell: Good morning. My 
question is for Professor Chalmers in particular. In 
paragraphs 7 and 8 of your written submission, 
you pose the conundrum with which we had 
difficulty in the previous session. 

Can you explain your concerns a wee bit more 
clearly? Is there a way round the concern—for 
example, by removing a few words from 
subsection (8) of proposed new section 54A? I 
appreciate that that might leave a gap elsewhere 
in the 2009 act with regard to the provisions in 
sections 54 and 55, as your submission mentions. 
If you can simplify the matter for the committee, I 
am sure that we would all be grateful. 

James Chalmers (University of Glasgow): I 
shall do my best to try to explain. Catherine Dyer, 
in her answers to you, referred to the way in which 
the bill is envisaged as operating, but that would 
not in fact be the effect of the wording of the bill in 
practice. 

The proposed section 54A(2) draws a distinction 
based on habitual residence. It can be put quite 
simply. If you are a habitual resident of Scotland, 
you carry Scots criminal law with you when you go 
outwith Scotland, and therefore you can be 
prosecuted in Scotland for a criminal offence 
under Scots law that took place in England, 
regardless of whether what you did was a criminal 
offence in England. If you are not a habitual 
resident of Scotland, you can still be prosecuted 
subject to other provisions here, but dual 
criminality would need to be shown, and what you 
did would have to be a criminal offence both in 
Scotland and in England. So far, so good. 

The problem arises because a habitual resident 
of Scotland for these purposes is not only 
somebody who is habitually resident at the time 
they do the act. It is also somebody who becomes 
habitually resident in Scotland afterwards, and that 
is where retrospectivity effectively kicks in. 

This would be an extremely unlikely scenario, 
and I do not think that anyone would want the bill 
to cover it. If someone did something in England 
that was not a criminal offence there but was a 
criminal offence in Scotland, and they were not 
habitually resident in Scotland, they could not be 
prosecuted, yet the language of the bill implies 
that once they become habitually resident in 
Scotland, they could then be prosecuted for the 
offence. All that matters is that someone is 
habitually resident at any point, not at the time of 
the offence. 

The Convener: So it is sort of retrospective. 

James Chalmers: Yes. 

Roderick Campbell: Would the answer, but for 
the problems with sections 54 and 55, be to 
remove the words 

“or who has subsequently become” 

from the reference to someone being 

“habitually resident in Scotland”? 

James Chalmers: Yes. I cannot see any value 
in those words aside from creating the problem 
that I described. 

Roderick Campbell: Yes. That is what I 
thought. 

Gerard Maher (University of Edinburgh): Can 
I point out another possible anomaly? The bill 
makes no amendment to section 55 of the 2009 
act. Section 55 uses the connecting factor not of 
habitual residence but of residence, so it appears 
that a contrast can be drawn between the effect of 
offences outside the UK and offences committed 
outside Scotland within the UK. 

Roderick Campbell: I take that point on board. 
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Gerard Maher: Habitual residence is not the 
same as residence. 

Roderick Campbell: Indeed. 

Gerard Maher: Habitual residence is used as a 
connecting factor used in private international law, 
and it has now lost the simplicity that it once had 
as a connecting factor. Trying to establish habitual 
residence—unlike trying to establish residence—is 
not straightforward. 

Roderick Campbell: So, in essence, there is 
work here for the parliamentary draftsmen. 

Gerard Maher: Yes. 

James Chalmers: Yes. 

Elaine Murray: I have a supplementary with 
regard to what Catherine Dyer said in the previous 
session. Her argument was that the subsection (2) 
of proposed new section 54A of the 2009 act 
states: 

“However ... a person who is not a habitual resident ... 
commits an offence by virtue of subsection (1) ... only if” 

the act would also constitute 

“an offence under the law in force in the country where” 

it took place. I thought that she was implying that, 
if the person then moved to Scotland, it would be 
an offence only if it was also an offence in the 
place that it had taken place. 

James Chalmers: That is what the proposed 
amendment to the 2009 act should say, but it is 
not what the bill says. 

Elaine Murray: It is not clear, but that is 
certainly how Catherine Dyer was interpreting it. 

James Chalmers: On the basis of the section 
54A(8), one could read section 54A(2) as saying, 
“However, a person who does not subsequently 
become habitually resident in Scotland commits 
an offence only if this condition is satisfied.” That 
is where the retrospectivity problem comes from. 

Elaine Murray: There is a lack of clarity. 

James Chalmers: Scots and English law are 
broadly similar in this area, so cases in which that 
could present a problem will be exceptionally rare, 
but they could occur because the laws are not 
identical. 

The Convener: I love the explanation that being 
“habitually resident” means that you carry criminal 
law with you. I followed that bit, and I followed the 
bit about dual criminality. As I now understand it, 
given the wording of the bill, if someone moves 
back to Scotland, that is the problem. 

James Chalmers: Yes, exactly. 

The Convener: I do not want anybody to 
explain any more to me about that, because I have 
grasped that bit. 

Gil Paterson: I have some questions for 
Vanessa Munro regarding her research on 
directions in particular. With the benefit of your 
research, how do you think directions would 
impact on juries? 

Vanessa Munro (University of Leicester): 
Obviously, the first thing to say about the context 
of our research is that it is not research with real 
jurors, given the nature of the restrictions. You 
always need to bear that in mind when we talk 
about the transferability of any findings of our 
research into the courtroom proper. 

That said, what we found in the study that 
looked at the impact of educational guidance—
which we gave in two forms to our jurors: expert 
evidence or traditional direction—was that it did, 
for the most part, have a productive impact in 
removing certain assumptions from jurors that 
might have otherwise impacted negatively on their 
ability to assess a case on its merits. That was not 
universally the case.  

As I said in written evidence, we looked at three 
particular types of what might be seen as 
misconceptions that jurors might hold—one 
around timescales for reporting an offence; one 
around evidence of resistance and injury, both of 
which are dealt with in the bill; and one around 
demeanour. We found evidence of a shift in the 
way in which jurors approached complainants who 
had delayed reporting or who had a calm 
demeanour when they gave their testimony, where 
the jurors had had the benefit of some judicial 
instruction. It was a fairly modestly crafted judicial 
instruction that simply said that some 
complainants will be emotional when they give 
evidence, some will not and there are many 
reasons why that might be—it does not 
necessarily indicate anything about the truth or 
falsity of the allegation. 

With regard to evidence of injury and resistance, 
we did not see the same impact as a result of the 
educational guidance or instruction. We would not 
necessarily read that as saying that instruction on 
injury and resistance would not work. We found 
that the jurors in our study struggled to translate 
the kind of freezing response that they were 
educated about into the context where the 
assailant was an acquaintance. They felt that the 
freezing reaction of a victim would be credible only 
when the perpetrator was a stranger. We 
hypothesised that some reshaping of the judicial 
direction might have an impact on jurors’ approach 
to that context as well. 
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Gil Paterson: Can I ask a cheeky question? 
Why did you conduct the research in the first 
place? What led you to conduct it? 

Vanessa Munro: In England and Wales, the 
Office for Criminal Justice Reform had put out a 
proposal to introduce in rape cases general expert 
testimony that was designed to counteract juror 
stereotypes. Our research was part of the 
backdrop to that. 

That proposal had two underlying assumptions: 
one, that jurors hold those stereotypes in the jury 
room; and two, that some sort of educational 
guidance can counteract them. We were 
interested in testing both those assumptions. 
However, as we put the study into motion, the 
response to the consultation for the Office for 
Criminal Justice Reform suggested that some 
people preferred a judicial direction approach 
rather than an expert evidence approach, so we 
factored in judicial guidance as another 
mechanism by which that material could be 
introduced. 

Gil Paterson: Does your research lead you to 
believe that directions would be beneficial to 
justice? 

Vanessa Munro: In short, yes. 

Gil Paterson: That was your conclusion. 

Vanessa Munro: Yes.  

Gil Paterson: Did you look into any other 
evidence—I know that other evidence is 
available—before you conducted your research, or 
did you cross-refer your research with other 
evidence that is available? 

Vanessa Munro: What sort of evidence? I do 
not quite know what sort of evidence you have in 
mind. 

Gil Paterson: I know that Dame Elish Angiolini, 
in her report, referred to evidence from London. 
Were you aware of that evidence? 

Vanessa Munro: The Angiolini report came 
some time after this study, which was conducted 
quite a few years ago. We have subsequently 
done other mock-jury studies, but they were 
looking at different issues, related to the impact of 
special measures testimony. This study predates 
the Angiolini report; the key results were published 
in 2007 or thereabouts. 

Gil Paterson: Thank you very much.  

12:00 

Gerard Maher: Can I comment more generally 
on the question of statutory jury directions? I am 
not opposed to jury directions on the two points 
that the bill addresses, but I wonder why that has 
to be put in statute and it is not simply left to the 

Judicial Institute for Scotland to provide the jury 
directions in the jury manual. I am concerned that 
there would be two categories of jury directions—
statutory and non-statutory—and I wonder how 
they are supposed to interact. 

In a recent case, the appeal court has said that 
it is not enough simply for a judge to go to the jury 
manual and read out the directions. The judge has 
to tailor the overall directions to the jury to the 
facts and circumstances of each case. I wonder 
whether having statutory jury directions affects 
that obligation. Some countries have a whole body 
of statutory jury directions; that is the case in many 
of the Australian jurisdictions. I am starting to 
worry that we are introducing something without 
seeing the complete picture of what jury directions 
are supposed to achieve.  

In the state of Victoria, which has revised its jury 
directions act, there is a controversy about a 
particular direction in relation to delay in reporting. 
Some think that the directions should also include 
a direction called forensic disadvantage, which 
you might say was in favour of the accused. If the 
jury is to be directed about the effect of delay in 
understanding the position of the complainer, it 
should also be directed in respect of the possibility 
of prejudice to the accused in waiting so long for a 
trial to come into being. 

The Convener: Does anybody else wish to 
comment on the same point? 

James Chalmers: One difficulty with 
suggesting that the directions might be dealt with 
by the jury manual committee is that that 
committee has traditionally seen its role as being 
to compile the guidance of the appeal court in 
previous cases and the requirements of statute 
elsewhere, in order to tell the judges what they 
should do. Although it is not the first time that it 
has been suggested, to ask that committee to 
innovate and suggest directions that may in fact 
not have a clear legal basis is asking rather much 
of that body. 

Gerard Maher: I have presented seminars to 
the other judicial institutes and those issues have 
arisen in judicial training. It may well be that, as 
appropriate cases arise, jury directions will be 
modelled to deal with the two issues that the 
statute is addressing. 

The Convener: I know why we have professors 
appearing together; it is because they do not 
agree. It is excellent. 

Vanessa Munro: I share the concerns about 
the idea of there being a hierarchy of two different 
types of directions—statutory and non-statutory. 
The statutory directions that we are talking about 
cover only two very specific instances and there 
might well be other situations in which, in an ideal 
world, we might wish the judge to direct the jury. 
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The benefit of the statutory basis for the 
directions is that they would then be mandatory, 
subject to the subsection. Evidence in England 
and Wales, where directions are voluntary and 
done much more through the “Crown Court Bench 
Book” because they are suggested directions, has 
been very mixed. There is some anecdotal 
evidence that the directions are being used 
regularly and that when they are used they are 
having what some judges have reported to me as 
a productive effect. Equally, there is evidence 
suggesting that they are not being taken up as 
fulsomely as might have been hoped. 

Gil Paterson: Can I come back in? 

The Convener: Is it still on jury directions? 

Gil Paterson: Yes, it is on the same thing.  

I put this question to the whole panel. Is there 
not a problem when evidence suggests that, 
because they have no experience themselves of 
being raped, people in general have preconceived 
ideas about how they would respond, which may 
be entirely different from what actually happens? 
Would you be convinced if evidence was 
presented that juries need some education as to 
what actually happens to someone who is, or has 
been, raped? If people think that, because they 
have seen something in a movie in which 
something dramatic happened, that is how it 
should be—even though that is not how it really 
is—is there not a problem that we need to 
address? 

Gerard Maher: I very much agree. There are 
so-called rape myths out there. Members of the 
public have certain views about what a typical 
rape case may be and how a person reacts to a 
sexual assault that are simply not evidenced in 
fact. That needs to be approached on many fronts, 
and one is a social, educative approach. I think 
that there is a place for jury directions. My concern 
is not with the jury directions on the two specific 
points but with them appearing in statute. 

Gil Paterson: I see. Thank you. 

The Convener: I have a list of people who want 
to speak, but I just want to check whether we are 
still on jury directions. Christian Allard, is your 
question on jury directions? 

Christian Allard: It was. 

The Convener: Was or is? 

Christian Allard: It was. I can pass. 

The Convener: Okay; it is gone. Rod Campbell, 
is your question on jury directions? 

Roderick Campbell: It is. In the previous 
question and answer session, we heard some 
evidence from the Faculty of Advocates in relation 
to the absence of physical resistance or force. The 

witnesses questioned the need for the provision to 
be in directions, given the current definition of 
consent and the requirement for any belief in 
consent to be reasonable under the Sexual 
Offences (Scotland) Act 2009. What do panel 
members think of the specific point about physical 
restraint? Professor Munro, the Law Society—
wrongly, I think—suggested that you had not 
considered that in your work. 

Vanessa Munro: On one hand, it is true that, 
definitionally, there is no requirement for 
someone’s will to be overcome for there to be a 
lack of consent, so the relevance of that phrase in 
particular is questionable—in a sense, it is 
redundant.  

We can extrapolate from our research in 
England and Wales, where there is a similar 
definitional position, in that there is no need for 
force. Even in a context in which, in our jury 
studies, the juries were clearly directed by the 
judge on the definitional requirement, the issue of 
the need for force, the lack of resistance and the 
lack of evidence of injury continued to come out 
extremely strongly in all the jury deliberations. It 
strikes me that, notwithstanding the fact that it is 
not required definitionally, it continues to be 
extremely dominant in jurors’ preconceptions, 
understandings and expectations. To that extent, it 
is an important myth to target. 

The Convener: I do not want to be picky, but 
you are talking about juries but, of course, they 
were not juries. 

Vanessa Munro: They were mock juries. 

The Convener: It is important to make that 
clear because someone reading the Official 
Report might say, “Oh, I didn’t know we can ask 
juries questions like that.” Of course, we cannot. 

Vanessa Munro: The people were members of 
the public who observed a trial reconstruction.  

Roderick Campbell: Does anyone else want to 
comment on the issue? 

The Convener: Apparently not.  

Margaret Mitchell: I want to ask about the 
fairness of introducing for the first time a 
mandatory jury direction. Could a legal expert 
cover any misconceptions on the part of the jury 
about the delay factor and the absence of physical 
resistance? 

Gerard Maher: I did not quite get the second 
part of your question. 

The Convener: It concerned the expert 
witnesses. 

Margaret Mitchell: I said that without opening 
my mouth. 

192



57  17 NOVEMBER 2015  58 
 

 

Gerard Maher: There is, of course, provision 
already in the law for expert evidence on matters 
concerning the reaction to an attack and the 
possibility of delay. My understanding is that that 
might not be enough, by itself. Of course, if expert 
evidence were given, that would place a duty on 
the judge to direct on it, in any case. 

James Chalmers: As Professor Maher says, 
there is a provision in section 275C of the Criminal 
Procedure (Scotland) Act 1995 on expert evidence 
on delayed disclosure or reporting. I do not think 
that there is a basis in law for leading expert 
evidence on the absence of physical resistance 
during the act itself. Therefore, at least without 
reform, expert evidence could not be a solution 
there. 

Where the matters concerned are non-
contentious—one of the witnesses in the earlier 
panel referred to the possibility of using a 
statement of uncontroversial evidence in this 
situation—it seems unnecessarily cumbersome 
and expensive to deal with that through expert 
evidence rather than through a direction to the 
jury, unless there were a reason for thinking that 
expert evidence would be more effective. 

Margaret Mitchell: Is there not a concern that, 
by giving mandatory expert evidence, the jury 
would put too much weight on it? 

The Convener: I think that you mean 
mandatory directions from the judge rather than 
expert evidence. 

Margaret Mitchell: Yes, sorry—I meant from 
the judge. 

I ask Professor Maher to pick up on his point 
about forensic disadvantage that might arise. 

Gerard Maher: I mentioned that simply because 
I am concerned that the way in which the bill 
addresses the issue of jury directions is isolated 
from more general questions about the whole 
nature of jury directions and whether they should 
be statutory. I simply want to bring to the attention 
of the committee the controversies in other 
countries where jury directions are statutory and 
mandatory in that sense. On this particular issue, 
jury directions have to be balanced between 
explaining the position of the complainer and 
protecting the interests of the accused. 

In any case in which there has been a long 
delay in prosecuting a crime, the accused is often 
at a disadvantage. There might be appropriate 
types of cases—sexual assault cases may be 
one—in which the jury has to be explicitly 
reminded of that fact by jury direction. 

John Finnie: I have a question for the two law 
professors about the Law Society’s evidence. 
[Interruption.] Sorry, it is for the two gentlemen. 

The Convener: We believe in gender balance. 
We have achieved it at last. 

John Finnie: I am sorry if I unwittingly caused 
offence. 

The Law Society refers to the proposal on jury 
directions as a “major departure” and mentions its 
desire to have that evidenced. It states: 

“On the basis that Lord Bonomy’s Post Corroboration 
Safeguards Review Report recommended research into 
how juries deliberate and form views on evidence, we 
believe that, prior to imposition of this provision, Scottish 
Government should at least carry out or commission a 
literature review of the relevant research before making this 
change, or consider whether it may be incorporated into 
any programme of jury research to be carried out following 
Lord Bonomy’s Review.” 

The Convener: I just add that the Scottish 
Government has committed to undertaking 
research into decision making in criminal trials. It 
has undertaken to pick that up. 

John Finnie: Okay—thank you for that point. 

I confirm that all the witnesses are indeed law 
professors, but I was meaning the two gentlemen. 

James Chalmers: As the convener says, the 
Government has committed to research in the 
area, although it has not at this stage set out the 
precise terms of that research. 

The measure is being spoken of as a major 
departure, and of course it is the first time that 
mandatory directions would be required by statute. 
However, they will certainly not be the only 
mandatory directions. The judge in a sexual 
offence trial must tell the jury about the 
presumption of innocence, the standard of proof 
and the requirement for corroboration, so actually 
there are already a great many mandatory 
directions. Directions under the bill would be the 
first to come in statutory form, but that will not 
make a difference to the effect on the jury, who will 
not be concerned whether they are required by 
statute or by common law. 

John Finnie: Is the measure not premature, 
given the offer from the Government? 

James Chalmers: There is a danger of 
delaying almost everything until after the research 
that the Government might carry out. That 
research will not tell us everything that we might 
want to know about juries. There is the research 
that Professor Munro and others have carried out 
that already gives us a basis for the proposals. 

The Convener: Do all the professors agree with 
the proposition that we should not delay just 
because the Government has undertaken to carry 
out research? That is what Governments do—it is 
sometimes called the long grass. Do you all agree 
on that? 
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Vanessa Munro: There is an extensive body of 
research that attests to the existence of 
problematic assumptions and misconceptions in 
the population at large, and it is not unreasonable 
to assume that those would also be live issues in 
the jury room. Therefore, I am not sure that we 
need research to be confident that there is a 
problem that needs to be addressed. 

John Finnie: Are directions to the jury the only 
way to resolve that? 

Vanessa Munro: I would not say that they are 
the only way to resolve it. As we have heard, 
social education and other factors are obviously 
also important contributors. In the context of the 
courtroom, jury directions are in my view a 
powerful mechanism by which to do it. 

John Finnie: Can I again apologise? I mixed up 
the professors with others from whom we have 
had evidence. I did not mean to cause any offence 
regarding the standing of any of our witnesses. 

The Convener: His humility is endearing, isn’t 
it? 

Alison McInnes has a question—is it on a new 
issue or is it a supplementary, Alison? 

Alison McInnes: It is on a new question, so put 
me to the bottom of the list. 

The Convener: Right. 

I want to ask one thing before we depart from 
the issue. Do you see any issues in principle with 
the proposal to extend directions to a jury only in 
sexual offence cases, given that there might be 
other offences that involve a sexual element but 
are not prosecuted as a sexual offence? 

It might be a different kind of assault; there may 
be a sexual element but there would not be those 
directions to the jury because the provision would 
apply only to certain offences. In principle, if we 
are going to do it in relation to those offences, why 
would we not do it in other cases? 

12:15 

James Chalmers: It would always be open to a 
judge to give those directions in other cases, and I 
imagine that they probably would do so if the case 
were a sexual one— 

The Convener: Sorry—what do you mean 
when you say that it would always be open to the 
judge? I think that we are expanding the system 
into judges saying, “Jurors, you look like nice 
people but you need to realise that sometimes 
people who claim that they’ve been raped or 
subject to a sexual assault don’t look distressed—
situations are not always the same and it doesn’t 
mean that they’re lying.” Surely that is a wee bit 
different from the usual directions from the court. 

James Chalmers: I will try to answer that point 
as well.  

The reason for not giving such directions 
generally is that there is a general legal principle 
that jurors do not need help to interpret the 
behaviour of ordinary, normal human beings. 
However, we recognise that, in certain 
circumstances, jurors are not terribly good at doing 
that. There are exceptional cases—and sexual 
assault would appear to be one of those cases—in 
which jurors may need guidance. 

It is not the only case of such directions being 
given. Another comparable example in a different 
context would be identification evidence, where we 
recognise that jurors are not very good at 
interpreting the accuracy or reliability of the 
identification so directions must be given. There is 
provision through a practice note or a 
memorandum from the Lord Justice General many 
years ago about the directions to be given in such 
cases. Such directions can be justified in certain 
categories of cases specifically because of that 
particular problem. 

The Convener: But this direction is 
mandatory—the judge must advise. Is that not 
taking things a bit further? 

James Chalmers: The provisions preserve the 
discretion of the judge not to give the direction if 
they think that appropriate, on the conditions laid 
out in the section. As I said before, these are not 
the only directions that judges must give. There 
are many directions that judges must give in all 
cases. 

The Convener: I am looking at new section 
288DA(2), which uses the word “must”: 

“In charging the jury, the judge must advise that ... there 
can be good reasons why a person against whom a sexual 
offence is committed may not tell others about it or report it 
to an investigating agency, or may delay”. 

There is no discretion there. 

James Chalmers: If you look at subsection (3) 
in both new sections—288DA and 288DB— 

The Convener: Subsection (3)—I am looking at 
that now. It states: 

“Subsection (2) does not apply if the judge considers 
that, in the circumstances of the case, no reasonable jury 
could consider the evidence, question or statement by 
reason of which subsection (2) would otherwise apply to be 
material to the question of whether the alleged offence is 
proved.” 

I sit corrected. I should never take on a professor: 
that is my first lesson for today; I am sure that 
there will be others. 

Elaine Murray: I turn to the disclosure of 
intimate photographs or films. In the previous 
evidence session, we heard that the legislation in 
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England does not go as far as the Scottish 
Government’s legislation. The Law Society felt that 
disclosure by somebody who was reckless as to 
whether they were causing distress was a privacy 
issue rather than a sexual abuse issue. The 
Crown Agent argued that it was the effect on the 
victim that was important and the victim could still 
be distressed whether it was reckless or not. 

Professor Chalmers, you seem to be reasonably 
content with what the Scottish Government is 
proposing whereas Professor McGlynn is 
suggesting that the bill should perhaps go further 
and cover distribution without consent. 

Clare McGlynn (Durham University): My 
argument is that we need to focus as much on the 
harms to the victims as on the motives of the 
perpetrators. That is why I would suggest that we 
could follow a pattern such as in the US state of 
Illinois, where the intention is simply the intention 
to disclose an intimate image without consent. 
That is because there are all manner of reasons 
why those images could be distributed. 

Revenge, as was talked about in the last 
evidence session, is one example and it is a very 
popular example, but I do not think that we should 
be blinded by that one paradigmatic example. In 
the last session, an example was given of hacked 
images. When someone is hacking a computer 
and then distributing images, they are not often 
doing it—perhaps they are rarely doing it—to 
cause direct distress to a particular victim. They do 
it for a whole range of other reasons, such as for 
financial gain, because they have been hacked, 
for sexual gratification or for a laugh. Often the 
images are distributed without the victim even 
knowing that they have been taken or distributed. 
That is why the restriction to an intention to cause 
alarm and distress limits the scope of the law and 
does not take account of the victims’ experiences. 

I also find it a problem because it means that we 
are focusing only on the revenge-type situation 
and are expecting victims only to feel distress or 
alarm. For example, sexual offences—and I would 
put this practice in such a category—are about 
protecting an individual’s sexual autonomy, and 
this practice of distributing such images, which 
primarily affects women, limits their sexual 
autonomy and sexual expression. We have to 
recognise that as well as the distress that is 
caused. 

James Chalmers: There is an important 
connection between the fault requirement for the 
offence of intention or recklessness and the type 
of images that are covered. Earlier, the committee 
heard evidence from Mr Meehan about the 
breadth of images that are covered. For example, 
under section 3, an image can be covered if it is 
one where a person’s genitals, buttocks or breasts 
are exposed or covered only with underwear. The 

example was given of a picture of someone asleep 
in their boxer shorts in a flat, but someone wearing 
underwear could be someone at the beach or 
wearing a Halloween costume and be entirely 
innocent and non-sexual—the bill does not require 
that the image be sexual.  

If you create an offence that simply disclosing 
that image without consent is a criminal offence, 
regardless of any issue of intent or recklessness 
as to distress, you have created an extremely 
broad offence, which carries a maximum penalty 
of five years’ imprisonment. Therefore, if you were 
minded to widen the fault requirement and remove 
the requirement for intention or recklessness as to 
fear and distress, you would correspondingly have 
to have a rather narrower definition of the kind of 
images that the offence covers. 

Clare McGlynn: The other way that the bill 
deals with the situation is the defence of a 
reasonable belief in the consent in relation to the 
sharing of the image. With a fault requirement of 
intention to disclose without consent, there is a 
defence that there is a reasonable belief in the 
consent of the image. That can then restrict the 
activity.  

On the boxer shorts issue, I would say that it is 
very easy in the context of these discussions to 
get distracted by one sort of example that might 
seem ridiculous. The analogy is the concern in 
some of the papers about images of streakers and 
naked ramblers. We could spend a lot of time 
discussing those examples, but we need to be 
discussing the examples where real harm is 
caused to many victims—upskirting is an example 
of that.  

We might be worried about the male student in 
his boxer shorts, but I think that we should be 
more worried about the prevalence of images 
being taken surreptitiously up women’s skirts and 
then being distributed without their consent. At the 
moment, such activity would not be covered by the 
bill’s provisions. 

Elaine Murray: Upskirting is not a term that I 
have ever heard before—I rather wish I never had. 

Clare McGlynn: There are whole websites 
dedicated to upskirting, and also to downblousing. 

Elaine Murray: Goodness. 

Gerard Maher: I understand the strength of the 
arguments saying that we should focus on 
consent—or the lack of it—but consent does not 
seem to be defined in the bill. Is it meant to be the 
same group of definitions of consent that are 
contained in the 2009 act, or is it consent in some 
other sense, such as in the law of assault? If 
consent is to play an important part, it must be 
absolutely clear what the definition of consent is 
for the purposes of the provision. 
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Elaine Murray: It is a difficult issue. A 
somewhat unflattering photograph of the current 
Prime Minister in his beachwear was published all 
over the papers, and I should not imagine that he 
consented to that. Would such images fall within 
the scope of the bill? 

Clare McGlynn: The defence in the bill is that 
the image was taken in a public setting where 
members of the public were present, and so that 
image would not be covered. My understanding is 
that that defence is included because of the 
concern about naked ramblers and suchlike, but 
that precludes the bill from dealing with upskirting 
images.  

There are other ways to deal with the issue. For 
example, one could just exclude voluntary 
exposure in public, which would mean that an 
image of a person on the beach would not be 
covered by the offence because they were 
voluntarily exposing themselves or in their 
underwear. There is therefore a more 
straightforward way of covering or excluding such 
situations.  

That is why we need to be mindful of what the 
harms are and not get distracted by such 
examples. 

James Chalmers: I do not think it would be 
helpful if any potential liability in that situation 
depended on whether the Prime Minister was on a 
private or public beach. I accept the difficulty of 
concentrating on the examples that are removed 
from the harm that the offence is designed to 
cover, but we need to ensure that those examples 
do not fall within the scope of the offence and that 
the offence only covers that which it is meant to 
tackle. 

Elaine Murray: That is an argument for drawing 
the provision more tightly. 

James Chalmers: Yes. 

Clare McGlynn: It depends on what you mean 
by “tightly”. Changing the language would mean 
that voluntary exposure in public would not be 
covered, but that is not what the legislation covers 
at the moment. If someone is in public and 
members of the public are present, images of 
them would not be covered by the bill, so it would 
not cover the upskirting distribution. 

The Convener: Christian Allard has a 
supplementary. 

Christian Allard: Professor McGlynn, I was 
very interested in your submission, and I asked 
this question of the first panel. I agree with you 
about upskirting; there was even a case of 
upkilting in Scotland. We might think that it is 
funny, but there have been experiences that were 
not funny at all; it is the same kind of abuse. The 
earlier witnesses were clear that they were 

concerned about teenagers, young people and 
people who might not have the same ability to 
understand the difference. How would you 
respond to that? 

Clare McGlynn: I absolutely accept that we 
have to think about young people’s common 
practices. As the provision is drafted, it could be 
that the young person would have a reasonable 
understanding or belief that there was consent to 
the disclosure of the image. The young person 
might not understand the harm that could result 
from disclosing images. The bill could cover the 
concerns about teenage boys distributing such 
images. 

We need to remind ourselves about the teenage 
girls whose images are being distributed. Some 
research has been done with young people about 
the coercion that is felt by many young girls to 
share such images. Yes, we do not want to 
criminalise large numbers of young men. I have a 
14-year-old boy myself so I am aware of that, but I 
also have a 12-year-old daughter, and we need to 
think about the experience of young girls and the 
harms that they might suffer. 

When we talk about inadvertent sharing and the 
common practice of sharing such images, my 
argument is that that common practice is what we 
are challenging. Rather than accepting the 
practice as commonplace in our society, we need 
to counteract it. As long as there is an education 
campaign to go with it, the bill could be one of the 
ways of counteracting the practice. 

Christian Allard: Much as I agree with you, I 
also agree with the earlier panel that the last thing 
we want to do is criminalise a lot of young people. 
Perhaps we are not there yet. Perhaps we can use 
the bill to work on educating people about the 
practice and make sure that changes are made 
out there, especially for young people of either 
gender. Other members of this panel might want 
to say something, but there was an argument from 
the first panel that the bill would be a step too far 
for young people. 

The Convener: Thank you for the education 
point; that is very important. I want to go back to 
something that I think I heard Clare McGlynn say. 
You said that the bill has a way to deal with—
protect is probably the wrong word—the silly or 
daft behaviour of some youngsters. What did you 
mean by that? 

Clare McGlynn: For example, the perpetrator A 
has a defence that they reasonably believed that B 
consented to the photograph or film being 
disclosed. 

The Convener: Let us park consent and 
imagine that they did not consent and the other 
person did it as a jape because they thought it 
would be fun, and they had no idea. 
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Clare McGlynn: The argument here would be 
that the 15-year-old boy who distributed the image 
has a reasonable belief that the person in that 
image consented to it being disclosed. 

The Convener: What if they did not? 

Clare McGlynn: What if they did not have a 
reasonable belief? 

The Convener: Yes. They just thought it would 
be a funny picture. 

Clare McGlynn: Then they are perpetrating a 
significant harm to another individual. 

12:30 

The Convener: I know where we want to get to 
with the provision, but what if the person just 
thought, “This will be a laugh,” and had no idea of 
the impact that it would have? It might be a 
misdemeanour of youth, in a sense, to do 
something like that. There would be a protection in 
the bill under the provision that the person 

“reasonably believed that” 

the person whom they had photographed had 

“consented to the photograph”— 

they might have been sleeping or lying on the 
beach or something. However, it turned out wrong 
for them—let us put it like that. Would that fit in 
with disclosure of the image being reckless? You 
or I might say, “That was a stupid thing to do. How 
could you be so reckless?” However, to the 14 or 
15-year-old it would have been just a laugh and 
they would not have thought of it as reckless. We 
will not be educating young people in advance of 
the bill’s enactment, although education might go 
alongside that. Perhaps education will change 
things so that young people will have a different 
perspective and not think that such behaviour is a 
lark. Prior to such a change, if we pass the bill as it 
stands, we might criminalise people whom we 
would not wish to criminalise or even be charged 
by the police. 

Clare McGlynn: Others will be able to comment 
more on the Scots law on recklessness, but in any 
case some of those individuals would not be 
covered, because they would not necessarily have 
been giving thought to the harm and distress that 
would be caused, and that is also a requirement. 

James Chalmers: It is difficult to give a 
definitive answer on the issue because the Scots 
law of recklessness is itself slightly unclear. In 
English law one certainly could say that, in the 
situation that you describe, person A would not 
have been reckless with regard to causing fear 
and distress, because they concluded that sharing 
the image was a joke, that it was funny and that 
there was no question of anybody being 
distressed. It is arguable that, in Scots law, 

recklessness may only require that a reasonable 
person would have been aware of the risk. It is 
slightly embarrassing that, even at this stage, we 
have to say that the law is not quite clear on that 
point. In recent years, the courts have moved 
towards an approach similar to English law; it 
would certainly be open to them to hold that a 
person in that situation was not legally reckless 
and therefore not guilty. 

Gerard Maher: I mentioned the lack of definition 
of consent. If the bill’s use of “consent” is based on 
the consent model in the 2009 act, there is a 
specific provision about what constitutes 
reasonable belief in consent and therefore what 
constitutes recklessness. I am not sure whether 
the bill is meant to be divorced from the consent 
model of the 2009 act. If it is, that would give rise 
to the problems that James Chalmers mentions, 
because recklessness is not well defined in Scots 
law. 

The Convener: Right. I will leave it there. Does 
Margaret McDougall have a supplementary on the 
same issue? 

Margaret McDougall: Yes. Professor McGlynn 
mentioned that she has concerns about the scope 
and drafting of the specific offences. In particular, 
should the offences be extended to include text 
messages and letters? 

Clare McGlynn: If I was drafting the bill, I would 
not include them, because I see the 
phenomenon—if you like—in the context of sexual 
abuse and sexual violence. It is the images that 
are shared widely, go on to the porn sites and 
upskirting sites and go viral. It is also the images 
that are used to cause distress and alarm, 
because they are used to shame women. I would 
therefore limit the criminal law, because I 
recognise that it is a very coercive tool, to images 
of a sexual nature that are disclosed without 
consent. When we get into text messages and 
suchlike, the definitions around what would come 
within that sort of criminal law would be much 
more difficult to design and we would lose the 
clear message that the bill could send to 
individuals about a particular area of behaviour. I 
would therefore not extend the offences to include 
text messages. 

Margaret McDougall: Does that include 
sexting? 

Clare McGlynn: I would not recommend that 
the law covers sexting that is just text—the written 
word—but if you mean sexting in terms of sharing 
an intimate image of someone, the provision only 
covers situations when the image is passed on 
without consent, because that is what is 
problematic. 

My view is that we must ensure that we do not 
criminalise one form of sexual expression that is 
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not problematic in and of itself—taking and sharing 
intimate images, which is very common. I would 
also be concerned about sending a message that 
the way to stop that practice is just not to take the 
images or share them, because that gets us into a 
victim-blaming situation.  

Margaret McDougall: So, what we are talking 
about is the use of images on Facebook and 
Twitter. 

Clare McGlynn: Yes. That keeps the role of the 
criminal law clearer, more distinct and focused on 
where the real harm is. 

The Convener: I did not know that you could 
use images on Twitter, but then, I am Twitterless.  

Margaret McDougall: You mentioned criminal 
law just now, and your submission mentions that 
civil law should be considered. Would you like to 
say more about that? 

Clare McGlynn: A good example is the 
Protection from Harassment Act 1997, which is 
generally known to cover stalking and which 
introduced a statutory civil claim that could be 
brought in relation to stalking. I am not the expert 
on Scots delict but, broadly speaking, there are 
civil offences that can cover some of this conduct. 
However, just as a new criminal offence can add 
clarity for victims, police and perpetrators, a 
statutory civil offence relating to that conduct could 
also help. It would give victims another option if 
they wanted to make a claim. If the police did not 
pursue a claim, there would be a clearly set out 
civil option for victims to follow.  

The Convener: Does anyone else want to 
comment? 

James Chalmers: I cannot add anything to 
what Professor McGlynn has said.  

Margaret McDougall: I have a final question. Is 
the offence of threatening to disclose an intimate 
photograph or film already covered by section 38 
of the Criminal Justice and Licensing (Scotland) 
Act 2010? 

Clare McGlynn: I had a quick look at that 
section after you talked about it. I do not know 
about the practice in Scots law and how that 
provision is being interpreted. From my 
perspective, adding in “threatening” is an 
important and significant advance on the English 
law, particularly in the context of domestic abuse, 
where such threats are used quite extensively. 

James Chalmers: One difference is that the 
section 38 offence is defined only with reference to 
fear and alarm. The new offence is also defined 
with reference to distress. There would be a 
considerable overlap, but there is something 
slightly broader about the offence in the bill.  

Alison McInnes: I have a quick follow-up to the 
issue that Margaret McDougall was pursuing. 
Sometimes images are circulated that have been 
photoshopped to make them appear intimate. 
Should the bill cover that and are you comfortable 
that it does in fact allow us to pursue such 
images? 

Clare McGlynn: Measures in that field should 
cover such photoshopped images, because they 
are the images that can go viral and cause real 
harm. My reading of the bill is that, unlike the 
English law, it covers photoshopped images, 
which I welcome. 

Margaret McDougall: I want to ask another 
question about upskirting and downblousing. Are 
those things not an offence at the moment? 

The Convener: Let us not forget upkilting while 
we are at it.  

Clare McGlynn: My understanding is that it is a 
criminal offence in Scots law to take upskirted 
images, but distribution of those images is not 
currently covered. That is an interesting example 
of where there is a legislative response to one or 
two examples here and there, because an 
upskirting offence was provided for by an 
amendment to a previous act. It is helpful for us to 
step back and ask about the real harms. It is 
image-based sexual abuse and there are a whole 
variety of ways in which that is perpetrated, so let 
us ensure that we are covering each of them. 
Taking those images is actually an offence, but 
their distribution is not yet covered. 

The Convener: I turn to my little pet problem, 
which is section 26, on sexual risk orders. Apart 
from the fact that I do not like the word “done” and 
I do not like the use of the term “sexual nature”—
as opposed to “sexual harm”—in section 26(2), I 
have concerns that the civil orders that can be 
imposed, not when someone has committed or 
even been charged with anything but just when 
they have apparently “done” something of a sexual 
nature, are quite draconian. Are my concerns 
misplaced? I look to Professor Munro and 
Professor Chalmers, whom I know will tell me the 
truth, the whole truth and nothing but the truth. Do 
you share any of my concerns? 

James Chalmers: I do, up to a point at least. 

On the use of the word “done”, I suspect that 
what the drafter has done—that was not deliberate 
or rehearsed—has been to follow similar language 
that is found, for example, in section 55 of the 
1995 act, which deals with people who are unfit to 
plead. In such cases, there is an examination of 
facts and the court makes a finding as to whether 
the person did something. 

It is a useful formulation in circumstances in 
which the drafter wishes to indicate the 
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commission of something that might be a crime—
although that is not a requirement—where criminal 
liability has not been proved. That is important, 
because the process is a civil one. The civil courts 
should not declare someone guilty of a criminal 
offence. 

There are different reasons why one might want 
the provision to be of such breadth. For example, 
it might be desirable to apply for such an order in 
cases in which it is not possible to convict 
someone because the act that they have done 
was outside the jurisdiction and they cannot be 
prosecuted, but there is a reasonable basis for 
concluding that they pose a risk of harm. That is 
legitimate. 

What is not legitimate is the case that the 
convener was perhaps hinting at earlier, in which 
the chief constable indicates that what a person 
did was not a crime at all but that they still want to 
take coercive measures over something entirely 
lawful. That is more problematic and is permitted 
under the section as it stands. 

The Convener: Can it be remedied? 

James Chalmers: The provision could be 
drafted in such a way as to indicate that the act of 
a sexual nature would have to be one that 
amounted to a criminal offence. That runs into the 
other problem highlighted: that it could look as if 
the court were declaring someone guilty of a 
crime. The advantage in the provision’s current 
drafting is that a civil court would not declare what 
looked to be a criminal conviction. I am not sure 
that there is a perfect solution to the problem. 

The Convener: As I said, if the civil order were 
made public, it would be called a sexual risk order, 
which would sound to everyone like a criminal 
offence. Are there issues even with calling the 
orders that? Could something be done that would 
hit the mark, as it were, and provide the protection 
intended without losing the balance with the rights 
of the individual? 

James Chalmers: One safeguard is that, if the 
act of a sexual nature is not criminal, it is unlikely 
that the sheriff could conclude that it would be 
necessary to make an order under section 26.  

I am not sure that much could be done over the 
naming of the order because, in a situation in 
which the order has to be communicated to the 
public for the purposes of public protection, the 
public would have to be made aware of its nature. 
Anything that obscured what the order was about 
would be unlikely to be helpful. 

The Convener: Do panel members have any 
other comments? 

Clare McGlynn: I have a general comment 
about the balance between the civil and the 
criminal law.  

We are familiar with civil cases that deal with 
rape and other forms of sexual assault. Someone 
can have a civil case brought against them and 
have to pay damages to an individual for what 
purportedly is a rape but is in the civil courts. It is 
not unusual for there to be a civil order that in 
practice says that, on the balance of probabilities, 
a form of sexual harm took place. 

The Convener: It would then be a civil order for 
compensation, for example. 

Clare McGlynn: It would still be a public— 

The Convener: I understand that, but there is a 
big difference between saying that a person is 
ordered to pay such and such, and saying that a 
person now has a sexual risk order against them. 
There is a big difference in the language. Perhaps 
I should leave that alone now. I have probably 
worked the issue to death. 

Does Roderick Campbell have any concerns on 
that point? 

Roderick Campbell: My point is on something 
different. 

The Convener: I am going to stick to my guns. 

John Finnie: I am with you on that, convener. 

The Convener: I do not know that that is a 
happy position to be in—I joke.  

John Finnie: Well, there you go. I am happy to 
be in agreement with you. 

The Convener: A happy position for you, I 
meant. 

John Finnie: Is the appeals process for sexual 
risk orders in section 31 robust enough? Should 
there be some provision of anonymity pending 
appeal? I asked the Police Scotland witness in the 
previous panel about the protection of the 
individual, which is also a requirement for the 
police. The witnesses will be aware of the 
propensity for vigilante groups to act as judge and 
jury. 

12:45 

The Convener: There are two bits to that 
question: whether the appeals provisions are 
robust enough and whether there should be 
anonymity, which would sort of defeat the order. 

James Chalmers: On the first question, the 
provisions are the normal rules that govern 
appeals in civil proceedings. They are robust 
enough. 

On the question of anonymity, I do not know 
what provision exists, if any, to allow anonymity in 
a civil process that is being appealed, so I am not 
certain that I can answer that question. I am sorry. 
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The Convener: The difficulty arises with the 
term “sexual risk order”, which looks like a criminal 
order of the court rather than a civil order. I do not 
know how we would go about introducing 
provisions for anonymity. 

Margaret Mitchell: Section 5 extends the law to 
allow a non-harassment order to be imposed on 
an individual who has been found unfit to plead. 
The Law Society and the Mental Welfare 
Commission for Scotland have some difficulty in 
understanding how that unfitness would not 
negate the individual’s ability to understand the 
non-harassment order. 

James Chalmers: That provision is likely to be 
of use extremely rarely but I can imagine how it 
could be appropriate. The case that gave rise to 
the provision might be an example. In a situation 
in which somebody is unfit to stand trial because 
they cannot cope with the trial process, which, 
over time, leads to them being unfit to plead and 
the trial having to be halted, it may be possible for 
the sheriff to conclude that, although the trial could 
not take place, the person is nevertheless capable 
of understanding and complying with an order. If 
they were not capable of understanding and 
complying with an order, there would be no point 
in it being made. 

The category of case in which the provision 
could be used is very narrow and exceptional and 
I imagine that very few orders would ever be made 
on that basis. 

Gerard Maher: I share the concern. Most of the 
criminal law provisions that deal with persons with 
a mental disorder at the time of trial or at the time 
that the offence is committed are concerned with 
the welfare of such persons and section 5 seems 
to cut against that grain. However, the existing 
sexual offences prevention orders would apply to 
a person who has a mental disorder so, to some 
extent, the precedent is already set. 

James Chalmers: There is some difficulty with 
the matter but we must remember that, if the 
person has been found to have committed the act 
concerned, as well as having a vulnerable person 
who cannot be tried, we also have a victim. It 
might be more appropriate to protect that victim 
through making an order at the trial, rather than 
requiring them to go through a civil process that is 
likely to be equally distressing for that vulnerable 
person, who will have already gone through the 
examination of facts. Therefore, section 5 might be 
a neater solution than requiring the civil process to 
kick in separately afterwards, which not many 
people would have the resources to implement in 
any case. 

Roderick Campbell: I was going to refer to the 
matter that Margaret Mitchell just raised but I will 
turn to a different subject: extraterritorial 

jurisdiction being limited to sexual offences cases. 
I ask Professor Chalmers to give a few general 
comments on that. 

James Chalmers: The only point that I will 
make in addition to what was mentioned earlier is 
that the consultation paper that gave rise to the bill 
identified two separate problems. One is when the 
prosecution wishes to prosecute for a chain of 
offences some of which took place in Scotland and 
some of which took place in England, particularly 
where it wishes to allege that they are mutually 
corroborative. Subject to the rather technical point 
about retrospectivity that I made, the bill deals well 
with that. 

The consultation also mentioned the less likely 
but certainly possible situation in which a victim of 
a sexual offence cannot identify where that 
offence took place. For example, it may have 
taken place in a vehicle that was travelling 
between Scotland and England. If the victim did 
not know the exact location, there would be 
uncertainty as to locus. 

If there was uncertainty as to the location of an 
offence anywhere outside the United Kingdom, 
there would be no problem because we take 
extraterritorial jurisdiction over sexual offences. It 
would not matter whether an offence took place in 
France or Germany, for example, but it would 
matter whether the offence took place in Scotland 
or England. As it stands, the bill does not give 
prosecutors a route to deal adequately with the 
situation in which the locus of the offence is 
uncertain. That would require to be drafted rather 
differently. 

Roderick Campbell: Again, it is a matter for the 
draftsmen. 

James Chalmers: Yes. 

The Convener: Before the witnesses go, is 
there something that we have not asked them but 
ought to have? Are they are sitting thinking, “Why 
on earth didn’t they ask me this? This is the thing 
I’m itching to tell them.”? 

James Chalmers: You have not asked us 
about section 4 and the position of websites that 
host the images that are covered by the section 2 
offence, and I would probably prefer it if you did 
not. I draw the committee’s attention to the fact 
that it will shortly receive written evidence from 
Professor Lilian Edwards that deals with that point. 
She is the professor of internet law at the 
University of Strathclyde. I draw that to the 
committee’s attention because it is an important 
point that I suspect that we would not feel qualified 
to comment on, but she will. 

Clare McGlynn: Anonymity for complainers of 
sexual offences in Scotland is a matter of 
convention rather than legislation. In England, we 
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do not have anonymity for people who report 
image-based sexual abuse, which is problematic, 
so I urge the committee to ensure that any new 
offence ensures that there is anonymity for people 
who wish to report it. 

James Chalmers: There might be some benefit 
in reviewing the position relating to anonymity in 
Scotland more generally. I say that because, as 
Professor McGlynn mentioned, it is a matter of 
convention. As a matter of convention, media 
organisations behave responsibly if they feel that 
there are questions about the boundaries of 
justified anonymity. The practical use of the 
criminal law relating to anonymity south of the 
border has been not in relation to news 
organisations but in relation to high-profile cases 
in which friends or supporters of a victim make 
their name widely known on social media and are 
prosecuted for it.  

I suspect that it is only a matter of time before a 
similar case arises in Scotland. We may find that 
there is no offence for which the person who 
breaches anonymity can be prosecuted, so 
legislation will promptly be introduced to the 
Parliament and there will be something of a 
scandal about dealing with it promptly. There 
might be some advantage to the Government in 
pre-empting that happening because it is only a 
matter of time before we have a case of that 
nature. 

Gerard Maher: I have nothing to add. 

The Convener: I am not looking for any more. 

That concludes this evidence-taking session. I 
thank the witnesses very much for attending. It 
was interesting. 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Crown Office and Procurator Fiscal Service 
 
SECTION 1  
 
INTRODUCTION OF STATUTORY AGGRAVATION OF ABUSE OF PARTNER OR 
EX-PARTNER 
 
1. COPFS supports the creation of a statutory aggravation of abuse of partners 
and ex-partners. COPFS has an unapologetically robust approach to the prosecution 
of domestic abuse and the aggravation will provide an additional tool to prosecutors.  

 
2. The provisions of the Abusive Behaviour and Sexual Harm (Scotland) Bill (‘the 
Bill’) will advance the prosecution of offences involving domestic abuse by allowing 
evidence to be led contextualising the offence before the court and highlighting the 
impact and consequences of the offence upon the victim. This will mean that, within 
limits, victims can speak more candidly about the nature and cumulative impact of 
the accused’s behaviour rather than restricting their evidence to an isolated incident 
of criminality. 
 
3. Courts will have important information before them in relation to the victim’s 
experience of the offence and will have a statutory duty to take into account the fact 
that an offence involved abuse of a partner or ex-partner when sentencing. 

 
4. The aggravation proposed will assist courts by providing them with a fuller 
picture of events before them, allowing them to take this into account when 
considering factors relevant to sentencing such as the risk posed by the accused.  
 
5. Furthermore the creation of the aggravation sends a strong message to 
victims, perpetrators and the public at large that abusing your partner or ex-partner is 
rightly considered to be an aggravating factor in offending – far from being hidden 
from view, it will be investigated and presented to the court.  
 
SECTIONS 2-4 
 
CREATION OF OFFENCE OF DISCLOSING/THREATENING TO DISCLOSE AN 
INTIMATE PHOTOGRAPH OR FILM  
 
6. COPFS supports the creation of a statutory offence of disclosing, or 
threatening to disclose an intimate photograph of another without their consent 
where either the intention is to cause fear, alarm or distress or where the person is 
reckless as to the consequences. 

 
7. The Crown is aware of an increase in this type of offending behaviour which is 
hugely upsetting for the person affected and those close to them and can have far 
reaching and extremely harmful consequences. 
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8. Whilst this type of behaviour is currently prosecuted either under various other 
pieces of legislation or under the common law, the creation of a specific offence 
sends out a strong message to victims, perpetrators and the public that this 
behaviour will not be tolerated in Scotland which given its very serious nature is 
desirable. 
 
9. The scope of the offence and the definition of an “intimate situation” appears 
to be appropriate to COPFS. We note however that the wording of subsection (6) 
which provides for the circumstances in which a fact or matter is established for the 
purposes of the defences in subsections (3) and (5) is worded differently from other 
statutes. For instance, in terms of sections 38 and 39 of the Criminal Justice and 
Licensing (Scotland) Act 2010 it is a defence for a person charged with an offence 
“to show” certain things whereas in subsection (6) of the Bill the fact or matter is 
established “if sufficient evidence is adduced to raise an issue..” Accordingly, it may 
be helpful to both prosecutors and the defence for there to be clarification as to what 
is meant and what standard of proof applies for the defences in the Bill. 

 
SECTION 5 
 
EXTENSION OF AVAILABILITY OF NON-HARASSMENT ORDERS IN CRIMINAL 
CASES 
 
10. COPFS welcomes the extension of the availability of non-harassment orders 
(NHOs) in criminal cases. 

 
11. The provisions of the Bill, if passed, will enable prosecutors to apply to the 
court to make an NHO against a person who has not been convicted of an offence 
involving misconduct towards the victim but has, following an examination of facts, 
been found to have carried out the acts constituting the offence or has been 
acquitted under section 51A of the 1995 Act because they were not criminally 
responsible for their actions at the time they committed the offence.  
 
12. Currently, the court has no power to impose an NHO in those circumstances 
and the focus of the court is on the status and health of the accused and not the 
safety and protection of the victim. 
 
13. It is open to the victim to apply to the civil court to impose an NHO or interdict, 
but this requires the victim to initiate a separate legal process notwithstanding that 
the criminal court has already come to the view that the accused has committed acts 
constituting an offence of misconduct towards the victim. There are obvious resource 
implications for courts and the legal aid system by this approach which does not 
permit the criminal court, fully appraised of the circumstances of the accused and 
their conduct, to consider an application for an NHO but requires additional 
proceedings to be commenced.   
 
14. COPFS considers the provisions of the Bill represent significant progress in 
the protection of victims in these circumstances. Extending the availability of NHOs 
is a quicker and more efficient response than requiring a victim to apply for a civil 
order. An NHO in these circumstances may provide a measure of safety and security 
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to the victim and will ensure that the authorities can respond quickly and effectively 
to any further misconduct towards the victim by the accused.   
 
SECTION 6 
 
JURY DIRECTIONS IN SEXUAL OFFENCE CASES 
 
15. COPFS welcomes the introduction of statutory jury directions in these two 
complex areas: firstly where the complainer does not immediately report a sexual 
incident to the police or delays in such reporting; and secondly where there is an 
absence of physical resistance or physical force. These are complex areas for a jury 
to determine and there is concern that there are public misconceptions and myths 
surrounding these two areas which statutory jury directions could assist with. 

 
SECTIONS 7 & 8 
 
SEXUAL OFFENCES COMMITTED ELSEWHERE IN THE UNITED KINGDOM 
 
16. As noted in the Policy Memorandum attached to the Bill, the Lord Advocate 
while giving evidence at the Public Petitions Committee in June 2013, indicated that 
there were concerns regarding the terms of the current legislation governing extra 
territorial jurisdiction. The proposed provisions will resolve those concerns and allow 
the appropriate prosecution of offenders across territorial borders.    
 
Crown Office and Procurator Fiscal Service 
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Faculty of Advocates 
 
1. The Faculty of Advocates is the professional body to which advocates belong. 
The Faculty welcomes the opportunity to provide written evidence to the Justice 
Committee of the Scottish Parliament in relation to the Abusive Behaviour and 
Sexual Harm (Scotland) Bill. We draw the Committee’s attention to the Faculty’s 
response to the Scottish Government’s Consultation Paper: Equally Safe – 
Reforming the Criminal Law to Address Domestic Abuse and Sexual Offences 
 http://www.advocates.org.uk/media/1924/final-faculty-response-equally-safe.pdf 
 

PART ONE: ABUSIVE BEHAVIOUR 
Section 1: 
 
2. The Faculty agrees that the creation of a statutory aggravation will promote the 
policy articulated in the Policy Memorandum.  The proposed provision would address 
both abusive relationships that are underpinned by coercive control and what has 
been termed “common couple violence”. The Faculty suggested in its response to 
the Government consultation paper that there is a material distinction between these 
two situations: the variety of circumstance may be reflected in different approaches 
to sentencing 
 
Sections 2-4: 
 
3. The Faculty agrees that there would be benefits in the creation of the proposed 
offence standing the policy articulated in the Policy Memorandum.  
 
4. We welcome the inclusion of statutory defences. In its submission to the 
Government, the Faculty suggested that there should be a further statutory defence 
where A shows that the distribution was, in the particular circumstances, reasonable 
– so that the law could be applied with flexibility having regard to the variable 
dynamics of personal relationships. While there might be a question about the 
certainty of such a defence, Parliament has legislated for such an objectively 
assessed statutory defence elsewhere (e.g. section 38 Criminal Justice and 
Licensing (Scotland) Act 2010).  
 
5. Further the absence of a “journalistic material” defence in the Bill, equivalent to 
that in the English Criminal Justice and Courts Act 2015, section 33) may cause 
serious problems in respect of UK-wide journalistic publications. If the intention of 
section 2(3)(d) is to create such a defence, it should be expressly stated. 
 
Section 5: 
 
6. If NHOs are to be used to improve the safety of victims of abuse, improved 
enforcement of such orders and response to breaches will be necessary. The 
extension of the law to enable NHOs to be imposed where an individual had been 
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found unfit to plead invites the question of whether a NHO could usefully be granted 
unless the offender understands its terms and is capable of complying with it.  
 

PART TWO: SEXUAL HARM 
 
Chapter 1 - Section 6: 
 
7. The Faculty opposes the introduction of statutory jury directions. The need for, 
and the appropriate content of, particular directions in the context of a particular case 
is best left to the trial judge who has heard the evidence and is fully aware of the 
issues in dispute in the trial.   
 
8. In relation to delayed disclosure, the Crown regularly leads expert evidence to 
explain that delay in disclosure is not unusual and has causes which are not related 
to the credibility and reliability of the witness. A statutory direction may result in the 
trial judge being seen by the jury to be endorsing such evidence, even if it is a matter 
in dispute in the particular circumstances of the individual case. In cases where there 
is agreement as to such expert evidence, the jury is bound to accept it, which 
renders a direction unnecessary.  
 
9. In relation to absence of physical resistance or force, the Faculty questions the 
necessity for the provision given the current definition of consent and the 
requirement for any belief in consent to be reasonable under the Sexual Offences 
(Scotland) Act 2009.   
 
10. The mere asking of a question should not lead to a mandatory direction. 
Questions and speeches are not evidence in the case and the jury will routinely be 
directed to that effect. Thus the directions provided for in this legislation are otiose 
and may prove confusing to the jury. The provisions in that regard may lead to 
issues being raised as to whether or not a question has been asked with a view to 
eliciting evidence of a particular nature.  
 
Chapter 2 - Sections 7 and 8: 
 
11. The Faculty recognizes that these provisions fill a gap in the law, insofar as the 
current law allows the prosecution in Scotland of offences against children 
committed in other parts of the world, but not where the offence is committed in 
another part of the United Kingdom. We consider that decisions of local prosecutors 
elsewhere in the UK to prosecute or not to prosecute should be respected by the 
Scottish criminal justice system. Although there is provision for consultation under 
section 54B(3)(b)(i) it does not appear that a decision by a prosecutor in one of the 
other UK jurisdictions not to prosecute would require to be respected by the 
prosecution authorities in Scotland.  It could be unfair to an accused if he or she has 
been told that he or she is not to be prosecuted for an offence by the prosecuting 
authorities in England & Wales or Northern Ireland, but is nevertheless prosecuted in 
Scotland  
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Chapter 3 – Sections 9-24: 
 
12. Chapter 3 seeks to provide increased statutory protection to adults and children 
from those who may commit sexual offences by replacing sexual offences prevention 
orders with sexual harm prevention orders. Sexual harm prevention orders will 
provide protection from sexual harm; sexual offences prevention orders presently 
provide protection from serious sexual harm. By removing the requirement for the 
sexual harm to be serious, the threshold for the making of an order will be lower. 
This will increase the scope of the statutory protection. 
 
13. The Bill provides for an order (unless it is a prohibition order on foreign travel) 
to last for a minimum period of 5 years. This period mirrors the period in the 
equivalent legislation which applies in England. Depending on the particular 
circumstances of a case and the particular prohibitions and/or requirements 
contained in a sexual harm prevention order, it might be argued that this statutory 
minimum period is arbitrary and could potentially infringe Article 5 (the right to liberty) 
and Article 8 (the right to respect for private and family life) of European Convention 
on Human Rights. It might be argued that the lower harm threshold should result in a 
shorter minimum period or in the introduction of a discretion as to the period of 
restriction. In such circumstances, it would remain open to the court to impose a 
longer period and/or for an order to be renewed where necessary. 
 
14. Section 19(7) of the Bill removes the entitlement to an oral hearing in respect of 
an application for the variation, renewal and/or discharge of an order. The present 
legislation [section 108(4) of the Sexual Offences Act 2003] provides for the subject, 
chief constable and, in some situations, the prosecutor to be heard by the court 
determining an application for the variation, renewal and/or discharge of an order. 
This mirrors the provisions (section 103 of the same Act) which apply in England. 
The Bill provides an opportunity to make representations. Having regard to (i) the 
potential restrictions and requirements of an order and (ii) the penalties for breaching 
an order, the Faculty considers that there should be an entitlement to an oral hearing 
whenever there is an application for such an order is to be varied, renewed or 
discharged except where the matter is dealt with by consent of both parties.  
 
15. The test for making an order [sections 10(4) and 11(2) of the Bill] and the test 
for renewal or variation of an order [section 19(5)] is one of necessity.  Section 20 
provides that an interim order may be made “if the sheriff considers it just to do so”. 
The Faculty considers that this test should be amended. It is not a test routinely 
applied in the courts and is not defined. This carries the risk of inconsistency in 
interpretation and application. The Faculty considers that the test should be two fold: 
first whether a prima facie case of necessity is made out, and second, whether it is in 
the interests of justice to grant an interim order. This would reflect the sort of test the 
court is used to applying in respect of interim orders in other types of summary 
applications. The same test should apply to interim sexual risk orders. 
 
16. The maximum length of an interim order is not specified. Section 20(11) of the 
Bill allows for an interim order to be renewed. The Faculty respectfully suggests that 
consideration is given to specifying the maximum periods for an interim order and for 
an extended interim order. 
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Chapter 4 – Sections 25-34 
 
17. Chapter 4 seeks to provide increased statutory protection to children from harm 
and to provide statutory protection to adults by replacing risk of sexual harm orders 
with sexual risk orders. Whereas risk of sexual harm orders provide statutory 
protection to children only, sexual risk orders would provide protection to adults. 
 
18. Chapter 4 sets out criteria for making a sexual risk order which are different 
from the existing criteria for making a risk of sexual harm order. Firstly, only one prior 
act of a sexual nature would be required; the existing criteria require at least two 
acts. Secondly, while the prior act would require to be of a sexual nature, the act 
does not require to be criminal; the existing criteria require the sexual acts to be 
criminal and to involve a child. “Act of a sexual nature” is not defined. The Sexual 
Offences (Scotland) Act 2009 uses the term “sexual act.” The Courts are also 
accustomed to dealing with acts which involve a “significant sexual element”.  Some 
consistency in definition may be appropriate. 
 
19. Depending on the particular circumstances of a case and the particular 
prohibitions and/or requirements contained in a sexual risk order made in the 
absence of a prior criminal offence the Faculty considers it possible that the order 
would infringe Article 5 (the right to liberty) and Article 8 (the right to respect for 
private and family life) of European Convention on Human Rights.  The absence of 
flexibility as to the minimum period appropriate is of concern. Further, the possibility 
of unlimited applications for renewal gives rise to a risk that an individual who has 
never committed an offence may end up being subject to a sexual risk order for life. 
 
20. As presently drafted, it appears that the Bill provides no right to make 
representations or to an oral hearing in respect of the granting of the order in the first 
place. This is a matter of concern given the relatively low threshold for granted an 
order. 
 
21. Section 29(6) of the Bill removes the entitlement to a hearing. The present 
legislation (section 4(3)(b) of the Protection of Children and Prevention of Sexual 
Offences (Scotland) Act 2005) provides for the subject and chief constable to be 
heard by the court determining an application for the variation, renewal and/or 
discharge of an order. This mirrors the legislation [section 122D(3) of Sexual 
Offences Act 2003] which applies in England. The Bill provides an opportunity to 
make representations. Having regard to (i) the potential restrictions and 
requirements of an order and (ii) the potential penalties for breaching an order, the 
Faculty considers that there should be an entitlement to a hearing.  
 
22. The test for making an order in terms of section 26 of the Bill and the test for 
renewal or variation of an order is one of necessity whereas an interim order may be 
made “if the sheriff considers it just to do so” in terms of section 30. The Faculty 
reiterates its comment that such a test is poorly defined and that the familiar two fold 
test for interim orders should be applied. The maximum length of an interim order is 
not specified. Section 30 (9) of the Bill allows for an interim order to be renewed. The 
Faculty respectfully suggests that consideration is given to specifying the maximum 
periods for an interim order and for an extended interim order. 
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23. In respect of prohibitions on foreign travel, the Faculty has two concerns. First 
the mandatory surrender of a passport may have unintended consequences such as 
difficulties for citizens in terms of providing identification for particular purposes (such 
as opening a bank account or registering for benefits). Further the Faculty notes the 
absence of any provision allowing an exemption for foreign nationals to return to 
their country of origin. 
 
24. It is not clear why the sentencing options for breach are limited to a fine or a 
prison sentence. Sentencing would best be left to the discretion of the court, subject 
to statutory maximums. The inability to impose a community payback order restricts 
the opportunity for rehabilitation. Further a “level 1” community payback order ought 
to be available in lieu of a fine to avoid the unnecessary imprisonment of offenders 
for whom a fine is appropriate but who do not have the means to pay. 
 
25. In terms of the appeal provisions, the Faculty considers it would be appropriate 
to permit appeal in relation to the appropriateness of the inclusion of a particular 
prohibition or requirement in the orders under chapters 3 and 4. It is not clear that 
such an appeal would be competent as the legislation is presently drafted. 
 
Faculty of Advocates 
13 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Law Society of Scotland 
 
Introduction 
 
The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession.  Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making processes. 
 
The Law Society of Scotland’s Criminal Law Committee (“the Committee”) has 
considered the Scottish Parliament’s Justice Committee’s call for written evidence 
upon the general principles of the Abusive Behaviour and Sexual Harm (Scotland) 
Bill introduced into the Scottish Parliament by the Cabinet Secretary for Justice, 
Michael Matheson MSP on 8 October 2015 and has the following comments to 
make. 
 
General Comments 
 
In June 2015, we responded to the Scottish Government consultation paper entitled 
“Equally safe – Reforming the criminal law to address domestic abuse and sexual 
offences”  
http://www.lawscot.org.uk/media/538818/crim-equally-safe-reforming-the-criminal-
law-to-address-domestic-abuse-and-sexual-offences.pdf  
 
Also, we took part in the conference organised by Holyrood Communications and 
entitled “Equally safe: domestic abuse and the law” on 4 June 2015 at which Grazia 
Robertson and Bernadette Monaghan, both members of our Criminal Law 
Committee, participated. 
 
We make specific reference to the policy objectives of the bill and welcome any 
measure which helps improve how the justice system responds to abusive behaviour 
including domestic abuse and sexual harm. 
 
We have, however, reservations as to whether the bill as drafted will help improve 
the justice system in this regard. 
 
The Committee has the following specific comments upon the general principles of 
the bill. 
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PART 1 
ABUSIVE BEHAVIOUR 
 
Section 1- Aggravation of Offence where abuse of partner or ex-partner 
 
We refer to our consultation response where we expressed concern as to the 
creation of a stand-alone offence of domestic abuse on the basis that controlling and 
manipulative behaviour can already be prosecuted under existing legislation. In 
particular, we note the recently created statutory offence of threatening or abusive 
behaviour in terms of Section 38 of the Criminal Justice and Licensing (Scotland) Act 
2010 and also the offence of stalking in terms of Section 39 of that Act. 
 
We note that, rather than the creation of a new offence of domestic abuse, Section 1 
of the Bill provides for an aggravation of an offence where the abuse is directed 
towards either a partner or an ex-partner. 
 
We believe that the aggravation may be difficult to prove in that the provisions at 
Section 1(2) of the bill provide for either intent or recklessness. Also the provision 
does not seem to take into account the priority given to domestic abuse cases within 
the criminal justice system at present.  
 
We question why existing measures are not adequate and also whether the 
increased use of statutory aggravations are improving the criminal justice system.  
 
 We also note that “partner” is defined at Section 1(6) of the bill. 
 
At Section 1(6) (c) of the bill the person is the partner of another person if they are in 
an intimate personal relationship with each other. We believe that this particular 
provision may be problematic and open to some interpretation as to the parties’ 
relationship. While we note that there are a number of other statutory aggravations, 
these are so aggravated by the actions of the accused as opposed to the nature of 
the relationship between the accused and the complainer which, in terms of this 
statutory aggravation, would require to be proved. 
 
Section 2 – Disclosing, or threatening to disclose, an intimate photograph or 
film 
 
We refer to our consultation response. 
 
We refer to Section 33 of the Criminal Justice and Courts Act 2015 applicable in 
England and Wales  
 
33 Disclosing private sexual photographs and films with intent to cause 
distress 
 
(1) It is an offence for a person to disclose a private sexual photograph or film if the 
disclosure is made- 
 
(a) without the consent of an individual who appears in the photograph or film, and 
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(b) with the intention of causing that individual distress. 
 
(2) But it is not an offence under this section for the person to disclose the 
photograph or film to the individual mentioned in subsection (1)(a) and (b). 
 
(3) It is a defence for a person charged with an offence under this section to prove 
that he or she reasonably believed that the disclosure was necessary for the 
purposes of preventing, detecting or investigating crime. 
 
(4) It is a defence for a person charged with an offence under this section to show 
that— 
 
(a) the disclosure was made in the course of, or with a view to, the publication of 
journalistic material, and 
 
(b) he or she reasonably believed that, in the particular circumstances, the 
publication of the journalistic material was, or would be, in the public interest. 
 
(5) It is a defence for a person charged with an offence under this section to show 
that— 
 
(a) he or she reasonably believed that the photograph or film had previously been 
disclosed for reward, whether by the individual mentioned in subsection (1)(a) and 
(b) or another person, and 
 
(b) he or she had no reason to believe that the previous disclosure for reward was 
made without the consent of the individual mentioned in subsection (1)(a) and (b). 
 
(6) A person is taken to have shown the matters mentioned in subsection (4) or (5) 
if— 
 
(a) sufficient evidence of the matters is adduced to raise an issue with respect to it, 
and 
 
(b) the contrary is not proved beyond reasonable doubt. 
 
(7) For the purposes of subsections (1) to (5)— 
 
(a) “consent” to a disclosure includes general consent covering the disclosure, as 
well as consent to the particular disclosure, and 
 
(b) “publication” of journalistic material means disclosure to the public at large or to a 
section of the public. 
 
(8) A person charged with an offence under this section is not to be taken to have 
disclosed a photograph or film with the intention of causing distress merely because 
that was a natural and probable consequence of the disclosure. 
 
(9) A person guilty of an offence under this section is liable— 
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(a) on conviction on indictment, to imprisonment for a term not exceeding 2 years or 
a fine (or both), and 
 
(b) on summary conviction, to imprisonment for a term not exceeding 12 months or a 
fine (or both). 
 
(10) Schedule 8 makes special provision in connection with the operation of this 
section in relation to persons providing information society services. 
 
(11) In relation to an offence committed before section 154(1) of the Criminal Justice 
Act 2003 comes into force, the reference in subsection (9)(b) to 12 months is to be 
read as a reference to 6 months. 
 
(12) In relation to an offence committed before section 85 of the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 comes into force, the reference 
in subsection (9) (b) to a fine is to be read as a reference to a fine not exceeding the 
statutory maximum. 
       
We remain of the view that there is a strong argument for modelling this offence on 
the equivalent English legislation rather than operating a different legal regime north 
and south of the border. 
 
We believe that conviction of an offence under Section 2 of the bill would no doubt 
be stigmatic and the offence should therefore not be drawn so broadly as to result in 
people being convicted of what is popularly termed as a “revenge pornography” 
offence when their actions may well be far removed from this given the interpretation 
of Section 2 at Section 3 of the bill. 
 
We note in particular that, in England and Wales, the offence is one of disclosing 
private sexual photographs and films with content to cause distress and that it is not 
an offence when the photograph or film is disclosed only to the individual. 
 
We also believe, with reference to Section 2 (4) of the bill, that some consideration is 
given to further clarification of “consent” given that this is to be a defence to this 
offence in terms of Section 2 (3) of the bill which is read with Section 2(4), (5) and (6) 
of the bill. For example, consent can be based on a reasonable belief which, if there 
is sufficient evidence, the prosecution does not prove beyond reasonable doubt that 
it is not the case. 
 
We note, in terms of Section 33 of the English act the offence is simply without the 
consent of the individual and with the intention of causing that individual distress. 
 
We refer specifically to Paragraph 39 of the Policy Memorandum accompanying the 
bill which refers to how the offence could impact on particular groups such as 
children or those with a learning disability who may not understand the consequence 
of their behaviour. 
 
We believe that consideration should be given to making this an offence which can 
only be committed by a person over the age of 16 otherwise it would be treated as 
an offence even within the children’s hearings system. 
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Given the prevalence of “sexting” among teenagers, we believe that some 
consideration should be given to this type of behaviour to be considered as an 
additional ground for referral to a children’s hearing rather than considered as an 
offence based ground in terms of section 67(2) (j) of The Childrens Hearings 
(Scotland) Act 2011. 
 
Section 3 – Interpretation of section 2     
 
We refer to our comments above and, in particular the difference between Section 2 
of the bill and section 33 of the Criminal Justice and Courts Act 2015. An “intimate 
situation” would cover a situation where an individual is dressed in underwear. 
 
Section 5 – Making of non-harassment orders in criminal cases  
 
We refer specifically to Section 5 (2) of the bill which inserts a new Section 234A (1) 
into the Criminal Procedure (Scotland) Act 1995. We express some concern that a 
non-harassment order can now be applied where, in terms of the proposed new 
Section 234A (1) (b) of the 1995 Act, a person is acquitted of such an offence 
(involving misconduct towards a person) (“the victim”) by reason of the special 
defence set out in Section 51A (a person not being criminally responsible for conduct 
constituting an offence) or where in terms of the proposed Section 234A (1) (c) of the 
1995 Act, where the person is found by a court to be unfit for trial under Section 53F 
of the 1995 Act  
 
 We are concerned that a non-harassment order can be made in these 
circumstances where the mental health of the individual is such that they cannot now 
nor did at the time comprehend their actions. 
 
We note the case of Finegan v Heywood 2000 JC 444 where the accused went 
drink-driving whilst sleepwalking; the court held that there were special reasons for 
not disqualifying as a disqualification order could not prevent the accused driving 
whilst sleepwalking in the future. We accordingly question the point in the court 
making an order with which the individual cannot be expected to comply.” 
 
We refer specifically to Paragraph 52 of the Policy Memorandum and note that at 
present the court can impose a Sexual Offences Prevention Order (SOPO) where a 
person has been found to have committed an offence following a finding of facts or 
where they have been acquitted because they lacked criminal responsibility at the 
time that the offence was committed. 
 
While it may be more appropriate to impose a SOPO whether or not a person is 
criminally responsible in order to protect the public, we question the requirement for 
a non-harassment order which would criminalise behaviour in those who were 
mentally unwell and not responsible for their actions. 
 
We suggest that this proposed provision should be properly considered as part of a 
review of mental health legislation in general. In our view, it would not be fair to 
isolate one particular instance of behaviour of someone mentally ill or with a learning 
disability, without looking at it in its proper forum i.e. mental health legislation. 
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PART 2 
SEXUAL HARM   
  
Section 6 – Jury directions relating to sexual offences 
 
We refer to our consultation response. This proposal would represent a major 
departure from existing practice where the distinct roles of a judge and jury are clear. 
Such a departure should only be considered where there is good evidence to show 
that it is necessary to achieve a clearly stated aim. 
 
We remain concerned as to whether the introduction of a mandatory jury direction 
only in respect of a sexual offence would be fair albeit this provision will not apply 
where the judge considers that, in the circumstances of the case, no reasonable jury 
could consider the evidence, question or statement by reason of which this provision 
would otherwise apply to be material to the question of whether the alleged offence 
is proved. 
 
We note that Lord Bonomy’s Review Group rejected the idea of abolition of 
corroboration only for certain types of offences.  We remain of the view that this 
inherent unfairness would be mirrored in any attempt to introduce mandatory jury 
directions only for sexual offences. 
 
We note that at present, this issue is dealt with by the Crown lodging a 
psychologist’s report which specifically deals with the issue of delay of any 
complainer disclosing to the police or other relevant authorities. 
 
While in the majority of cases no criticism can be made with regard to delay by the 
complainer, there can, however, be incidents where delay may well be a vital 
component in the defence. 
 
There shouldn’t be a mandatory jury direction, but rather a jury direction on what 
evidence was actually placed before the court.  
 
We also note that Lord Bonomy’s Post Corroboration Safeguards Review Report 
recommended research into how juries deliberate and form views on evidence and 
that such research should properly consider the issue as to whether juries are 
misunderstanding why those who make an allegation of sexual assault may do so 
after a lengthy period of time has passed. 
 
On the basis that Lord Bonomy’s Post Corroboration Safeguards Review Report 
recommended research into how juries deliberate and form views on evidence, we 
believe that, prior to imposition of this provision, Scottish Government should at least 
carry out or commission a literature review of the relevant research before making 
this change, or consider whether it may be incorporated into any programme of jury 
research to be carried out following Lord Bonomy’s Review. 
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CHAPTER 2 
SEXUAL ACTS ELSWHERE IN THE UNITED KINGDOM  
 
We refer to our consultation response. 
 
While we appreciate that this provision should assist in a prosecution of all offending 
behaviour on a single indictment or complaint where the accused has allegedly 
engaged in a course of conduct consisting of a number of separate offences within 
the United Kingdom, we are concerned that jurisdiction may be taken in Scotland 
over a UK national not habitually resident in Scotland committing a sexual offence 
anywhere in the United Kingdom. 
 
It appears from Section 54A of the Sexual Offences (Scotland) Act 2009 as inserted 
by Section 8 of the bill that the Scottish courts are to have jurisdiction over a case 
where neither the act nor the parties have any connection to Scotland at all on the 
basis that the act also constitutes an offence under the law enforced in the country 
where it took place.  
 
CHAPTER 3 
SEXUAL HARM PREVENTION ORDERS 
 
Section 10 – Making of order on dealing with person for offence     
 
We note Section 10 (2) and (3) of the bill. 
 
We believe that the person should be entitled to legal representation where such an 
application is being made and that this should be reflected in the bill. 
 
Section 11 – Making of order against qualifying offender on application to 
sheriff  
       
We believe that there should be some indication of standard of proof before such an 
order is made by the sheriff in terms of Section 11 (2) of the bill. 
 
Section 15 – Content and duration of order  
 
We refer to section 15 (3) of the bill and believe that the period of the order should 
be a matter for the court. 
 
Section 16 – Prohibitions on foreign travel 
 
We refer to our comments at Section 15 above and believe that the period should be 
specified by the court. 
 
Section 20 – Interim orders 
 
We note section 20 (2) of the bill where an interim sexual harm prevention order may 
be made if the sheriff considers it just to do so. 
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There is no indication of what the basis of such an order would be nor is there any 
mention of the right of the accused to make representations. 
Again, there is no indication of the standard of proof. 
 
Section 23 – Offence of breaching order 
 
We note Section 23 (3) of the bill and are concerned that this provision appears to 
interfere with the court’s discretion regarding sentencing. 
 
CHAPTER 4 
SEXUAL RISK ORDERS 
 
Section 26 – Making of order 
 
We note that this provision would deal with a situation where a person has not been 
convicted of a sexual offence but that their behaviour indicates a risk that others may 
be harmed and intervention at an early stage is necessary to prevent that harm. 
 
While the sheriff may only make an order if satisfied that the person against whom 
the order is sought has done an act of a sexual nature and as a result an order is 
necessary to protect the public or protect children, there is no indication of the 
standard of proof and no indication in terms of Section 26 as to the person’s right to 
legal representation before the sheriff makers such an order. 
 
Section 27 – Content and duration of order      
 
We refer to our comments above the fixed period of not less than two years 
interferes with the court’s discretion. 
 
Section 28 – Prohibitions on foreign travel 
 
We refer to our comments above. The fixed periods interfere with the court’s 
discretion. 
 
Section 30 – Interim orders  
 
We refer to our comments above. 
 
There is no indication of the basis for these particular orders or any indication of the 
standard of proof. 
 
In all the circumstances, we question whether, with regard to Sexual Harm 
Prevention Orders and Sexual Risk Orders, another layer imposed on Sexual 
Offence Prevention Orders (SOPO) is required as opposed to a modification of the 
existing order.     

 
Alan McCreadie 
Deputy Director, Law Reform 
13 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Police Scotland 
 
The Abusive Behaviour and Sexual Harm (Scotland) Bill; hereafter referred to as the 
Bill; proposes the introduction of further legislative provision in respect of abusive 
behaviour and sexual harm, with the overall objective of improving how we, 
collectively, respond to abusive behaviour, including domestic abuse and sexual 
harm and to help improve public safety from those who pose a risk of sexual harm.  
As the portfolio holder for Major Crime and Public Protection within Police Scotland, I 
welcome the opportunity to respond to the Scottish Parliament’s Justice Committee’s 
call for evidence as follows:-  
 
Part 1 
 
Abusive Behaviour 
 
1. Provision of A ‘Domestic Abuse’ Aggravator 
 
1.1 Police Scotland welcomes the introduction of a new specific aggravator in 

relation to offences committed against partners and/or ex-partners.     
 
1.2 Section 1 of the Act is clear and concise, with content that is, in part, reflective 

of existing ‘tried and tested’ legislation, such as Section 74, Criminal Justice 
(Scotland) Act 2003, and Sections 1 and 2, Offences (Aggravation by 
Prejudice) (Scotland) Act 2009 particularly with regard to sentencing 
outcomes and evidence from a single source.   

 
1.3 It is noted within both the Explanatory Notes and Policy Memorandum that the 

offence itself does not have to be committed against a partner or ex-partner, 
with the example describing an assault on an ex-partners child with the 
intention of causing psychological harm to their ex-partner.  Police Scotland 
welcomes and fully supports this inclusion. 

 
2 Disclosing, or threatening to disclose, an intimate photograph or film 
 
2.1 Section 2 is silent in relation to whether or not any relationship or previous 

relationship exists or existed between ‘A’ and ‘B’.  While it would be helpful if 
this position was clarified, Police Scotland response is provided in the belief 
that this section extends to any unauthorised disclosure, or threatened 
disclosure, of such intimate footage. 

 
2.2 Police Scotland fully supports a specific criminal offence of disclosing or 

threatening to disclose an intimate photograph or film of another person 
without their consent.      

 
2.3 Similar legislation has been introduced in England and Wales under terms of 

Section 33, Criminal Justice and Courts Act (CJCA) 2015.  The legislation 
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proposed in the Bill is generally reflective of the CJCA 2015 content, albeit 
Police Scotland recognises the terminology is slightly different with reference 
to ‘Private sexual photographs and films’ in the CJCA 2015 and ‘Intimate 
photograph or film’ in the Bill.   

 
2.4 Of significant difference, and of paramount importance, is the inclusion of 

‘threatening to disclose’ in the Bill.  The threat to expose intimate images can 
often be used to gain control over a victim or prevent a victim from terminating 
a relationship.  This can be as debilitating as the actual sharing of images.   

 
2.5 Police Scotland also supports the inclusion of the element of recklessness 

given the devastating and sometimes tragic consequences of intimate images 
being disclosed.  

2.6 Notwithstanding the above, Police Scotland would wish to suggest either an 
additional clause, perhaps within subsection 2(1) (a) or insertion of an 
additional section – which creates an offence for: 
A person (“A”) to disclose or threaten to disclose an intimate photograph or 
film which shows, appears or purports to show another person (“B”) in an 
intimate situation along with other information, links or material identifying or 
alluding / purporting to identify B. 

 
2.7 Such wording would cover situations where the disclosed image, in itself, 

could not be identified as being of a particular individual. A has however 
added comments, another photograph or film, information or links to personal 
profiles or details of B. 

2.8 The proposed legislation does not appear to have any age limitations in 
relation to ‘Person B’.  While Police Scotland welcomes this, the current 
legislative framework under Section 52 and 52A of the Civic Government 
(Scotland) Act 1982 broadly covers the making, possession and distribution of 
indecent images of children.  It would be helpful if there was clear guidance as 
to the interpretation of ‘intimate’ compared to that of ‘indecent’. 

 
2.9 Section 2(3) provides for a number of defences available to ‘A’.   
 

 Part (b) relates to when there was a reasonable belief that ‘B’ 
consented to the photograph or film being disclosed. It is noted that 
there is no definition provided for the term ‘reasonable belief’.  Section 
16, Sexual Offences (Scotland) Act (SOSA) 2009 provides ‘In 
determining, for the purposes of Part 1 [SOSA 2009], whether a 
person's belief as to consent or knowledge was reasonable, regard is 
to be had to whether the person took any steps to ascertain whether 
there was consent or, as the case may be, knowledge; and if so, to 
what those steps were’.  It is suggested this definition could be 
reflected in the Bill.  

 Part (c) relates to disclosure for the purposes of prevention; detection, 
investigation or prosecution of crime.  It is suggested that reference 
should be made to the disclosure being to a relevant law enforcement 
agency, prosecutor or solicitor.   
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 Part (d) relates to disclosure for a public interest.  Police Scotland 
accepts that on a small number of occasions the intimate actions of a 
person may be of public interest.  That said, while such cases may be 
worthy of report, Police Scotland questions whether the disclosure of 
any intimate image such as a person’s genitals, could ever be 
considered of public interest.  If such a defence is enacted, a clear 
definition for ‘public interest’ would be crucial.      

  
2.10 Further, Section 2(5) provides defences to ‘A’ when ‘B’ was in a place to 

which members of the public had access, whether or not on payment of a fee, 
and  members of the public were present.  While Section 2(3) provides clarity 
in relation to consent to disclose, this key component is absent from Section 
2(5), which appears to suggest that ‘B’ consents to disclosure of a photograph 
or film, simply by virtue of an ‘intimate situation’ having occurred in a place 
accessible to, and in the presence of, members of the public. 

 
2.11  While it is accepted that ‘B’ may have consented to; been indifferent to or 

simply unaware of the presence of one or more members of the public at the 
time of any intimate act.  Notwithstanding, it is suggested this should not 
automatically be considered as implied consent for the disclosure of a 
photograph or film, potentially to a worldwide audience, via social media.  We 
suggest that Section 2(5) appears to focus purely on the availability of a 
defence for ‘A’ without any consideration of ‘B’ and the key issue of consent. 

 
2.12 Section 3(1) (a) provides interpretation of ‘intimate situation’.  It is of note that 

Section 10, SOSA 2009 provides a definition for a ‘private act’, the majority of 
which is replicated within the Bill.  Police Scotland, in response to the ‘Equally 
Safe’ consultation, offered, and now reiterates, the following comment ‘Police 
Scotland agrees a definition which defines an image as ‘private and intimate’ 
if the person featured in the image and the person sharing the image 
understands it to be such’ would be more appropriate. 

 
2.13 While Police Scotland is supportive of the proposed legislation, mention must 

be made of its constraints.  In response to the ‘Equally Safe’ consultation, 
Police Scotland, along with a high number of other respondents, requested 
consideration be given to the inclusion of other materials and media such as 
sound files of an intimate nature and written word, for example texts or emails, 
which can be equally as disturbing as photographs or film.  We note the 
comments in the Policy Memorandum as to why such media have not been 
included.  

 
2.14 Interpretation of an ‘intimate situation’ includes reference to where ‘the 

person’s genitals, buttocks or breasts are exposed or covered only with 
underwear’.  Police Scotland has reservations that the term ‘underwear’ may 
be overly prescriptive with resultant unintended consequences.   

 
2.15 In addition, it is gratifying the Bill includes altered images to films (‘a moving 

image in any form, whether or not the image has been altered in any way’) or 
photographs (‘a still image in any form, whether or not the image has been 
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altered in any way’), however it is unclear whether or not superimposed 
images would be considered for prosecution.   
 

3 Making of non-harassment orders (NHOs) in criminal cases 
 
3.1 The provision of an NHO (in the described circumstances) is fully supported 

by Police Scotland.  We particularly welcome any solution which reduces any 
financial burden on a victim and the possible trauma caused of having to 
having to initiate a separate legal process to obtain a civil NHO. The provision 
of criminal courts having the authority to grant an NHO in the described 
circumstances demonstrates a robust and consistent approach to the granting 
of NHO’s in Scotland and negates the possibility of (domestic abuse) victims 
enduring further unnecessary and prolonged court proceedings.      

 
3.2 Section 5(2)(1B) provides a non-harassment order is an order requiring the 

person to refrain for such period (including an indeterminate period) as may 
be specified in the order from conduct in relation to the victim as specified in 
the order.  Police Scotland would wish to highlight that a review mechanism 
had to be established in relation to offenders indefinitely subject to the 
notification requirements of the Sexual Offences Act 2003 to ensure ECHR 
compliance.  We would welcome assurance that consideration has been 
given to a similar review mechanism in relation to this section. 

 
Part 2 
 
4 Sexual Harm - Chapter 1  
 
4.1 Police Scotland has placed a clear and consistent focus on preventing rape, 

sexual crime and child abuse since inception in April 1013. This has 
complimented concerted efforts to drive up reporting of such crimes through 
increasing confidence in a victim focused approach and continuing to improve 
the professional approach of investigators. Understandably rape and sexual 
crime remains a very emotional and sensitive topic, with social attitudes 
influenced by what people hear, watch, read and ultimately, believe. Jury 
members, as members of the public, are equally exposed to such influence.   

 
4.2 The proposals within the Bill provide opportunities to enhance awareness of 

the complexities of sexual crime, highlighting that there is no such thing as a 
‘typical’ rape victim or a ‘typical’ action or response by a victim. Police 
Scotland strongly welcomes the intention of further addressing some of these 
negative perceptions across society that may unfairly influence justice 
outcomes. 

4.3 Section 288 DA, (1) (2) (a) applies, where in a trial on indictment for a sexual 
offence, evidence which suggests or implies a delay by the victim informing 
anyone, or a particular person, or delayed reporting to any or a particular 
investigating agency, will require a Judge to charge the jury with the advice 
that (a) there can be good reasons for not telling/reporting and (b) this does 
not necessarily indicate that an allegation is false.  
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4.4 While supportive of the intention of this section, there are plenteous academic 
and legal journals detailing the impact that rape and serious sexual crime has 
on victims and why many victims refrain from reporting. This is supported by 
medical opinion in relation to trauma, which is now an integral part of Police 
Scotland’s training for Sexual Offences Liaison Officers and Senior 
Investigating Officers.  We do, however, appreciate that many members of the 
public, and in turn jury members, may be unaware of the varied reasons why 
victims delay in reporting. The risk is that these perceptions could be judged 
in a legal context to the detriment of justice.  

 
4.5 Preconceived notions are acknowledged to present a challenge in many 

aspects of the criminal justice process and were highlighted by the Rt Hon 
Dame Elish Angiolini’s ‘Report of the Independent Review into The 
Investigation and Prosecution of Rape in London’ published on the 30th April 
2015.  Within her report she stated ‘As well as being one of the most serious 
crimes and one of the most challenging to investigate and prosecute, rape 
also remains the most misunderstood. The general perception that rape is 
predominantly a crime undertaken by a stranger somewhere out in the open, 
and that the complainant will have sustained some form of injury and resisted 
the rape, still persists. Many in our community will also expect that someone 
who has experienced a rape will call the police immediately and will tell the 
officer exactly what has happened in a consistent fashion and want the 
offender prosecuted. However, experience in London and elsewhere shows 
otherwise”.  

 
4.6 Similarly Alison Levitt QC, a Principal Legal Advisor to the Director of Public 

Prosecutions, was noted within the report as stating   ‘In other words, the 
prosecutor should proceed on the basis of a notional jury which is wholly 
unaffected by any myths or stereotypes of the type which, sadly, still have a 
degree of prevalence in some quarters’ 

 
4.7 Police Scotland’s Rape Prevention campaign ‘We can Stop It’ reiterates that 

in many areas societal misconceptions of rape remain, including why victims 
delay reporting, which could potentially influence the deliberations and 
findings of a jury. 

 
4.8 Police Scotland therefore recommend that regardless of whether a question, 

statement or implication is made during a trial in relation to delay the jury 
should, as practice, be informed to dismiss any preconceived opinion that 
they may have within this area. As outlined above, there is no such thing as a 
‘typical’ rape victim, a ‘typical’ action or response by a rape victim or an 
acceptable time period where one would expect a report to be made. 

 
4.9 Section 288 DA (2) (b) provides ‘this does not, therefore, necessarily indicate 

that an allegation is false’. While Police Scotland acknowledges that such a 
comment may be well intended, we have concerns that by introducing the 
notion of falsehood this could inadvertently suggest that such reporting is 
common place.  Crime statistics indicate that false reporting of rape is 
negligible.  Accepting that the purpose of this section is to address a crucial 
area, lacking within common law and statute, the use of the word false not 
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only conjures up a factor that may not have even been considered by a jury, 
but also diminishes the subsection introduced to provide guidance on why 
victims delay in reporting. Falsehood is not regarded as one of those reasons 
and as such Police Scotland would caution against such reference and 
suggest the statement is removed.    

 
4.10 In addition we would suggest that further consideration is given to situations 

where evidence is led or implied within court that the reporting of the rape was 
false. It is suggested that jury direction should also include reference to there 
being no such thing as a ‘typical’ rape victim or a ‘typical’ action or response 
by a victim and therefore juries should discount any perception of how a victim 
should respond.   
 

4.11 Subsection 4 provides the definition of an ‘investigating agency’ with 
reference to a police force for the area where the offence is alleged to have 
been committed.  It is Police Scotland’s position that a victim should be 
allowed to report to any police force whether it is for the area where the 
offence was committed or otherwise.   

 
4.12 Section 288 DB 1 subsection (2) details circumstances where evidence is 

given which implies that the sexual activity took place without physical 
resistance on the part of the victim while subsection (4) details circumstances 
where evidence is given which implies the sexual activity took place without 
the accused using physical force to ‘overcome the will’ of the victim.  While 
subsections 2 and 5 provide an obligation on the judge to advise the jury in 
relation to both of these scenarios that ‘good reasons’ may exist as to why 
the victim did not provide physical resistance or indeed why physical force 
was not required.  Police Scotland is of the view that the number of rapes that 
would fall into this category will be high and therefore suggest that regardless 
of whether evidence is inferred, juries are charged accordingly. The 
perception of the ‘stranger’ type rape being the most common crime type or 
an assumption that victims will ‘fight’ remain common myths. We believe jury 
direction to this effect would assist outcomes not being unduly influenced by 
personal views.   

 

4.13 Section 288DB (7) provides details of the sexual offences where Jury 
direction could be applied, specifically:-  

 
(a)  rape (whether at common law or under section 1(1) of the Sexual 

Offences  (Scotland) Act 2009 
(b) indecent assault 
(c)  sodomy 
(d)  clandestine injury to women 
(e)  an offence under section 2 of the Sexual Offences (Scotland) Act 

2009 (sexual assault by penetration) 
(f)  an offence under Section 3 of that Act (sexual assault) 
(g)  an offence under Section 4 of that Act (sexual coercion) 
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4.14 It is noted that the listed offences relate specifically to adults. While the 
general perception may be a young child would be less capable of offering 
physical resistance, it would require less physical force to overcome their will 
and young children are more readily influenced, less capable and more fearful 
of reporting, Police Scotland has concern that myths and stereotypes still 
prevail in relation to sexual offences committed against children, especially 
involving older children who have been sexually exploited.  As such, Police 
Scotland strongly suggests that sexual offences committed against all children 
are included in jury direction.   

 
4.15 It is noted that the word ‘alleged’ is commonly referred to throughout the 

proposals. While not ordinarily a contested word, nor a required legal term, it 
has been Police Scotland’s practice not to use this word within any document 
or guidance in relation to rape. This is in recognition that the words ‘alleged’ or 
‘allegation’ automatically and passively questions credibility and further, it 
appears not to feature within other statutes attributed to other crime types. It is 
requested that consideration is given to replace ‘alleged’ and ‘allegation’ with 
‘report’ or ‘reported’ which, Police Scotland believes, would provide a suitable, 
neutral alternative. 
 

Chapter 2  
 
5 Sexual acts elsewhere in the United Kingdom 
 
5.1 Police Scotland wish to identify an opportunity to address a ‘gap’ in existing 

legislation concerning the grooming of children and sharing of indecent 
images with a child, which the Bill may afford an opportunity to address. 

 
5.2 Currently legislation contained in the Sexual Offences Scotland Act 2009 only 

allows an offence to be committed against a child where it is proved the victim 
was a child under the age of 16. If a police officer is online conducting a 
covert operation posing as a child and is contacted by a perpetrator who is 
engaging in sexual conversation or other indecent behaviour whereby, if the 
police officer had indeed been a child, would have constituted a criminal 
offence.  

 
5.3 The fall back during this type of covert deployment is Section 1 (1)(c)(ii) of the 

Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 
(grooming) where this allows for the victim to be ‘a child or a constable’ but 
only where there is a clear intention by the perpetrator to meet the ‘child’. 

 
5.4 The inclusion of ‘a child or a constable’ would provide a significant additional 

mechanism for police to intervene as early as possible against those seeking 
to exploit children online.  It is of note that legislation in England and Wales 
allows for the prosecution of individuals who have interacted in sexualised 
chat/grooming with a constable purporting to be a child even without 
arranging a ‘meet’. 

 
5.5 Police Scotland would also wish to highlight officers undertaking online covert 

investigations often evidence the possession and procurement of ‘paedophile 
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training manual’ that instruct perpetrators on how to carry out abuse of a child.  
Possession of such an article is not an offence in Scotland and we would 
opine that there can be no lawful purpose of the possession of such an article.  

 
6 Incitement to commit certain sexual acts outside Scotland, and  
 Commission of certain sexual offences elsewhere in the United 
 Kingdom 
 
6.1 Police Scotland would query whether Part 1 and Part 2 headings of Schedule 

4 of the Sexual Offences (Scotland) Act 2009, which currently read 
‘Incitement to commit certain sexual acts outside the UK’ and ‘Offences 
committed outside the UK’ should be amended to read ‘Incitement to commit 
certain sexual acts outside Scotland’ and ‘Offences committed outside 
Scotland’ respectively. 

 
Chapter 3  
 
7 Sexual Harm Prevention Orders 
 
7.1 Section 9 defines ‘sexual harm’, from a person, as meaning physical or 

psychological harm caused –  
 

(a)  by the person committing one or more of the offences listed in 
schedule 3 of the 2003 Act (Sexual Offences Act 2003), or 

(b) (in the context of harm outside the United Kingdom) by the person 
doing, outside the United Kingdom, anything which would constitute 
an offence listed in schedule 3 of the 2003 Act if done in the United 
Kingdom. 

 
7.2 Section 13 outlines the definition of a ‘Qualifying offender: conviction etc., 

elsewhere in United Kingdom’.  While Sections 10, 11 and 12 relate to 
Schedule 3, Section 13 identifies relevant offences within England, Wales and 
Northern Ireland and those listed in Schedule 3 or Schedule 5 of the 2003 Act. 

 
7.3 While those routinely involved in the management of relevant offenders in 

Scotland will be familiar with the implications of Schedule 5, which relates to 
violent offences, the application for a SHRO specifically requires ‘sexual harm’ 
as defined within Section 9 above.  Police Scotland would wish clarification of 
the intention and parameters in relation to a qualifying offender by virtue of a 
Schedule 5 conviction i.e. the offence would only be relevant where there was 
a significant sexual aspect and a Sheriff would have to be so satisfied.   
 

7.4 Section 14 outlines the definition of a ‘Qualifying offender: conviction etc. 
outside United Kingdom’.  Subsection 2(b) identifies an ‘equivalent offence’ as 
an offence which would have constituted an offence listed in Schedule 3 
(other than Paragraph 60) or Schedule 5 of the 2003 Act if it had been carried 
out in any part of the UK.  Paragraph 60 relates specifically to conviction for 
an offence which is not specifically a sexual offence, but with a significant 
sexual aspect present and committed in Scotland.   
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7.5 It appears the section indicates that where an individual has been convicted of 
a violent offence abroad, which would constitute a Schedule 5 offence if 
committed within the United Kingdom, may be an equivalent offence if there 
was a significant sexual aspect.  However, it would appear that conviction for 
an offence with a significant sexual aspect, which if it had taken place in 
Scotland and would constitute a paragraph 60 offence within Schedule 3, 
would not be considered an equivalent offence. 
 

7.6 Section 12(1) (a) clearly includes paragraph 60 of Schedule 3 for convictions 
in Scotland.  As such, Police Scotland would welcome further clarification of 
the intention and parameters in relation to the above.   
 

7.7  Section 15 (3) specifies that a SHPO order has effect for a fixed period of not 
less than 5 years. Section 15 (8) specifies that the order will cease to have 
effect, if it has not already done so, when all of the prohibitions or 
requirements contained in it have ceased to have effect.  Clarification is 
requested concerning the interpretation of these sections, which appear 
slightly ambiguous. 

 
7.8 Section 22 outlines the requirement for clerk of court to serve order etc. on the 

person against whom the order has effect.  The section is silent in relation to 
the clerk of court providing formal notification of the making, variance or 
renewal of a SHPO or SRO to the Chief Constable of the Police Service of 
Scotland.  

 
7.9 Section 19 and 29 refer to the variation, renewal and discharge of SHPOs or 

SROs.  While the terminology within these sections clearly relates to 
previously granted orders, Police Scotland would welcome clarification in 
relation to all subsequent requests by the Chief Constable of the Police 
Service of Scotland.  Given resource and financial implications, Police 
Scotland would welcome a subsequent submission to be treated as a 
modification to the original application as opposed to a ‘new’ separate 
application to the court.  The written notes following an appeal in 2013 contain 
the following ‘the court agrees with the Sheriff and Sheriff Principal that an 
interpretation that requires separate summary applications, and related 
processes, would introduce a multiplicity of actions and complexity in 
procedure, which it is the purpose of summary application procedures to 
avoid.  It should not lightly be assumed that Parliament so intended’. 

 
7.10 Section 24(1) provides a definition of a ’vulnerable adult’ as a person who is 

18 or over whose ability to protect himself or herself from physical or 
psychological harm is significantly impaired through physical or mental 
disability or illness, through old age, or otherwise.  Police Scotland would 
suggest this definition is amended by removing the words ‘through old age or 
otherwise’.   

 
7.11 Section 26(2) states that an appropriate sheriff may make a sexual risk order 

only if satisfied  that a respondent has……’done’ an act of a sexual nature.   
Police Scotland would suggest replacing the word ‘done’ with ‘committed’. 
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Chapter 4 
 
8 Sexual Risk Orders 
 
8.1  While the proposed reforms to replace Risk of Sexual Harm Orders with 

Sexual Risk Orders are welcomed by Police Scotland, we wish to highlight 
that, currently, there is no recognised national multi-agency information 
sharing framework or evaluated risk assessment tool to assist the 
comprehensive risk assessment of those subject to Risk of Sexual Harm 
Order’s, and subsequently Sexual Risk Orders.  

 
8.2 Police Scotland would, therefore, welcome further dialogue with Scottish 

Government regarding the development of an appropriate risk assessment 
tool and legislative amendment to enable persons subject to such orders to be 
managed through the Multi Agency Public Protection Arrangements (or similar 
framework).   

 

 
In conclusion, Police Scotland’s key priorities include the protection those who are at 
risk of harm and, as far as possible, ensure those who present the greatest risk of 
harm are prevented from doing so.  This is carried out in partnership and we work 
with our statutory partners, non-government organisations and communities across 
Scotland to keep people safe.  Police Scotland welcomes the intentions contained 
within the Abusive Behaviour and Sexual Harm (Scotland) Bill and the opportunity to 
provide comment which I hope will assists in the development of necessary, 
effective, clear, coherent and accessible legislation.   
 
Malcolm Graham 
Assistant Chief Constable  
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from James Chalmers 
 

1. I broadly support the Bill as introduced. I wish to comment in detail only on the 
provisions relating to disclosure of an intimate photograph or film and the 
commission of sexual offences elsewhere in the United Kingdom. I have no 
comments to make in respect of the provisions relating to the domestic abuse 
aggravator (s 1), the making of non-harassment orders in criminal cases (s 5) or jury 
directions relating to sexual offences (s 6), other than to note that I support all these 
provisions. The changes made by s 5 are likely to be of practical use only 
exceptionally rarely, but that is not a reason to object to their inclusion. 
 
Disclosure of an intimate photograph or film 
 
2. I have three comments to make on this provision, as follows. 
 
3. Mens rea. I note that this offence requires proof that A intended to cause fear, 
alarm or distress to B, or was reckless as to whether B would be caused fear, alarm 
or distress (section 2(1)(b)). This goes further than the corresponding English 
offence (Criminal Justice and Courts Act 2015 s 33), which can only be committed 
where A intended to cause B distress. While, in my response to the Equally Safe 
consultation, I expressed scepticism about going beyond the mens rea requirement 
specified in English law, I think the choice made by the Scottish Government here is 
a reasonable one. In evaluating the mens rea requirement proposed in the 
legislation, it should be noted that this is a serious criminal offence, with a (proposed) 
maximum penalty of five years’ imprisonment. Conviction will be highly stigmatic, 
and rightly so. The culpability requirement should correspond to the penalty and 
stigma associated with the offence. 
 
4. Consent. I have some difficulty in understanding the purpose of s 2(4), which 
distinguishes between “specific” and “general” consent. This seems to be an 
unhelpful distinction which opens up the possibility of an accused seeking to avoid 
conviction on the basis of some vaguely defined “general” consent. In fact, consent 
must always be specific: B can consent, for example, to disclosure to the world at 
large, or a group of people, but they must specifically do so. The law would be 
clearer were subsection (4) deleted, although some consequential redrafting of 3(a) 
and (b) might then be helpful in order to emphasise the requirement of specificity 
(e.g. rewording 3(a) to “B consented to A’s disclosure or threatened disclosure of the 
photograph or film”). I note also that s 2 does not, in contrast to s 15(3) of the Sexual 
Offences (Scotland) Act 2009, make it clear that consent may be withdrawn at any 
time. 
 
5.  The definition of “intimate situation”. “Intimate situation” in section 3 has been 
drafted by adapting the formulation used to define “private act” in section 10 of the 
Sexual Offences (Scotland) Act 2009, which defines the latter term for the purposes 
of the offence of voyeurism. However, the offence of voyeurism includes additional 
provisions which were inserted into the 2009 Act at a later date to cover the practice 
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referred to as “upskirting” (s 9(4A)-(4B) of the 2009 Act). Those offences are not 
defined by reference to a “private act”. As the Bill stands, it is unlikely that images 
obtained in breach of s 9(4A) or (4B) of the 2009 Act would fall within the scope of 
the section 2 offence, which seems undesirable in principle. 
 
Commission of certain sexual offences elsewhere in the United Kingdom 
 
6.  I support the provisions in sections 7 and 8 but would note three concerns 
regarding section 8. 
 
7.  Habitual residence. The proposed section 54A(2) entails that if a person does 
an act in England which is criminal under Scots law but not English law, they can 
only be prosecuted in Scotland if they are a habitual resident of Scotland. That is 
appropriate and is consistent with Scots law’s general approach to extraterritorial 
jurisdiction over sexual offences (s 55(2) of the Sexual Offences (Scotland) Act 
2009). However, section 54A(8) defines habitual resident so as to include someone 
who becomes a habitual resident of Scotland subsequent to the Act taking place. 
 
8.  The proposed section 54A(8) seems, therefore, to have a peculiar 
consequence. Suppose that there is an area of law, whether now or in the future, in 
which Scots and English law differ slightly. A person, resident in England, does an 
act in England which is lawful in England but unlawful in Scotland. They are, 
correctly, not liable to prosecution in either jurisdiction. However, if they later move to 
Scotland, they become guilty of a criminal offence at the point at which they become 
a habitual resident. This seems wrong in principle and creates difficulty in terms of 
article 7 of the European Convention of Human Rights, because it would involve 
holding someone guilty of a criminal offence on amount of an act which did not 
constitute a criminal offence when it was committed. That said, I note that the same 
anomaly arises under the existing sections 54-55 in respect of persons who acquire 
UK nationality subsequent to the date of committing any alleged offence. 
 
9.  Consultation with the Director of Public Prosecutions. I note that the proposed 
section 54B, in requiring only that the prosecutor consult the DPP for England and 
Wales or Northern Ireland, would have the consequence that the Lord Advocate 
effectively has the power to override a decision of the DPP not to prosecute for a 
criminal offence which took place within that prosecutor’s own jurisdiction. This 
seems surprising (although, conversely, I can understand the reluctance to create 
any requirement that the consent of one of the DPPs is required to bring any 
proceedings in the Scottish courts). 
 
10.  Cases where the locus of the wrongdoing is uncertain. Section 5.9 of the 
Equally Safe consultation paper noted that there might be cases in which a victim of 
abuse was unable to say whether an offence had taken place in Scotland or 
England. It would seem reasonable that in such cases the Scottish (or, indeed, the 
English) courts should be able to take jurisdiction, at least where the conduct is 
criminal in both jurisdictions. Section 8 deals well with the situation where the 
prosecution wish to bring multiple charges, some in Scotland and some in England, 
but it does not seem satisfactorily to address the issue of uncertainty canvassed in 
section 5.9. For example, in a case where A is alleged to have committed a single 
sexual offence, but it is uncertain whether the conduct took place in England or in 
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Scotland, the prosecution would be unable to establish that the condition in the 
proposed section 54B(3(b)(ii) was either satisfied or did not require to be satisfied, 
and the prosecution would fail. 
 
James Chalmers 
Regius Professor of Law, University of Glasgow 
13 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Professor Louise Ellison, University of Leeds and 
Professor Vanessa Munro, University of Leicester 

 
Section 6  
 
1. We submit this evidence in response to the Justice Committee’s call for views 
on whether the introduction of tailored judicial directions on delay and non-
resistance, under section 6 of the Abusive Behaviour and Sexual Harm (Scotland) 
Bill 2015, would ‘make it more likely that justice would be delivered in individual 
cases.’ The authors conducted an ESRC funded study to consider precisely this 
question in relation to rape trials in England and Wales. Our findings indicated that 
the introduction of this provision would increase prospects for justice. They played a 
key role in informing the decision to introduce extended judicial directions in England 
and Wales, and we believe that they are equally relevant and valuable for Scotland. 
 
2. Since the terms of the Contempt of Court Act 1981 prohibit such research 
with ‘real’ jurors, a simulation was undertaken in which 9 different mini-trials were 
scripted and reconstructed by actors and barristers in front of an audience of 
members of the public. Across these trials, key facts and role-players were constant 
but variables were introduced. In three of the trials, the (female) complainant 
displayed signs of bruising and scratching and reported the attack immediately, but 
was emotionally ‘flat’ and calm during testimony. In another three of the trials, she 
displayed signs of bruising and scratching – this time, she was visibly upset during 
testimony but had waited 3 days after the incident before reporting it to the police. In 
the final set of three trials, the complainant reported immediately and was visibly 
upset during testimony but displayed no signs of physical injury, and sought to 
explain her lack of resistance on the basis that she had ‘frozen’ during the attack.  
 
3. Procedural variables were also introduced to cut across these substantive 
scenarios so that in each sub-set of three mini-trials, the extent to which jurors were 
provided with educational guidance differed. In some trials, an extended judicial 
instruction (drafted in the balanced tone that was outlined and approved of by the 
Court of Appeal in R v Doody [2008] EWCA Crim 2394) informed jurors about the 
different emotional reactions that victimisation might elicit, the reasons why a 
complainant may delay reporting, or fail to resist physically during an attack. In other 
trials, this information was provided by an expert called by the prosecution and 
cross-examined by the defence. This expert (who was a chartered clinical 
psychologist with experience of counselling rape survivors) gave testimony that was 
well-supported by research literature and general in nature. Without vouching for the 
complainant’s veracity, he emphasised that some victims of rape may appear calm, 
delay reporting or fail to resist for a range of reasons, and during cross-examination 
he specifically conceded that one such reason may be on account of her having 
fabricated the allegation. In the remaining trials, no such educational guidance was 
provided to participants.  
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4. Each reconstruction lasted approximately 75 minutes and was observed 
simultaneously by 24-26 volunteer participants from the local community. Having 
observed the trial simulation, jurors were separated into three different juries to 
reach a unanimous, or failing that majority, verdict. These deliberations, which lasted 
up to 90 minutes, were recorded and analysed. Prior to embarking on deliberations, 
and again at the close, jurors were provided with a brief questionnaire to explore 
their views in regard to the deliberative process, group verdict, and relevance of the 
variables under analysis (delay, resistance and demeanour), as well as the 
perceived value of the expert testimony / judicial instruction.  
 
5. Our findings supported concerns regarding the limits of current public 
understanding as to what constitutes a ‘normal’ reaction to sexual attack. In the 
absence of educational guidance, the (relatively short) three day delay between 
assault and report presented in trial scenarios proved to be a significant stumbling 
block for many jurors, who were adamant that their instinctive reaction would have 
been to phone the police immediately. It was apparent, however, that the issue of 
timing could, and would, be viewed somewhat differently depending on the 
circumstances – thus, in trials in which the complainant claimed to have ‘frozen’ 
during the attack, jurors often questioned whether a genuine victim in this position 
would not have been more likely to turn first to a friend or family member. 
 
6. Likewise, in regard to demeanour, it was clear that participants who did not 
receive educational guidance were often perplexed by the calmness exhibited by the 
complainant during her testimony. The majority of jurors expected a visible display of 
emotion, and several suggested that the calm complainant’s testimony was ‘too 
precise’ – a concern not raised in the other trials, despite the fact that the content of 
her evidence was unchanged. At the same time, there were some jurors who – 
though not disputing the expectation of emotional distress – were quick to caution 
against giving such demeanour too much probative weight, on the basis that a 
tearful complainant may simply be a ‘good actress’.  
 
7. Despite being directed that the use of force is not a requirement of the law of 
rape, in scenarios in which the complainant showed no signs of physical injury, 
jurors routinely emphasised the significance of this to their not guilty verdicts. There 
was a strong belief that a ‘normal’ response to sexual attack would be to struggle 
physically, and jurors’ comments were often accompanied by demanding 
expectations in regard to a woman’s capacity to inflict defensive injury. While there 
were some jurors who were more receptive, in principle, to the idea that a woman 
might freeze, for many, the credibility of this only held in cases where the perpetrator 
was unknown to the victim. Moreover, for those who were willing to countenance a 
‘freeze’ response, expectations often transferred to signs of internal trauma. In 
scenarios in which there was some bruising and scratching upon the complainant, 
moreover, many jurors continued to expect higher levels of injury, and went to 
considerable lengths to provide alternative explanations for how the injuries may 
have been incurred. 
 
8. Overall, while jurors in the no-education condition paid lip-service to the 
notion that ‘different people will react differently’ to traumatic experiences, such as 
rape, assumptions regarding the instinct to fight back, the compulsion to report 
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immediately and the inability to control one’s emotions continued to influence their 
deliberations.  
 
9. By contrast, jurors who received educational guidance were significantly more 
likely to state  that they were untroubled by the three day delay in the trial scenarios, 
and to question more generally the significance that could reasonably be attached to 
the timing of a rape complaint. While jurors in the no-education condition tagged the 
complainant’s response ‘odd,’ ‘strange’ and ‘disturbing’, few in the education 
condition expressed either surprise or consternation at her delayed reporting. As one 
put it, ‘whether she waits three days, three months or three years, you can’t use that 
to say that it was or wasn’t rape.’ This shift was reflected in questionnaires. While 
58% (n=15) of jurors in the no-education condition reported that it would have made 
a difference to their deliberations if the complainant had reported the assault to the 
police sooner, this fell to 23% (n=6) amongst jurors who had received judicial 
instruction and 28% (n=7) of those who were exposed to expert testimony.  

 
 
10. Again, in relation to the question of emotional demeanour, jurors exposed to 
guidance detailing the reasons why a rape victim may appear calm when 
communicating her experiences were far more likely than ‘non-educated’ 
counterparts to draw a negative inference on this basis. Although some 
(approximately one-sixth) continued to support a more negative assessment, the 
overall tenor of contributions suggested that those who had received education 
displayed a greater understanding of emotional reactions to rape and were more 
willing to accept that a ‘genuine’ victim could exhibit few signs of visible distress 
whilst testifying in court. While 60% (n=15) of jurors in the no-education condition 
said that it would have influenced their decision if the complainant had been more 
obviously distressed when giving her testimony, only 24% (n=6) of jurors who 
received judicial instruction, and 35% (n=8) of jurors who were exposed to expert 
testimony shared this view.  
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11. By contrast, in regard to non-resistance, we were unable to identify any clear 
impact upon deliberations as a result of educational guidance. Most jurors continued 
to expect the complainant to offer physical resistance and / or to have sustained 
injury as a result of the defendant’s use of force against her. This was confirmed by 
the questionnaire data – when asked whether it would have made any difference to 
their deliberations if the complainant had shown signs of physical injury after the 
alleged assault, 88% (n=22) of jurors in the no-education condition answered in the 
affirmative, compared to 80% (n=20) of those who received judicial instruction and 
92% (n=24) of those who exposed to expert testimony.   

 
 
12. Significantly, jurors often failed to connect the ‘freezing’ response described 
by the complainant, and explained in the educational guidance, with the type of 
acquaintance rape under review. Educated jurors continued to hold that such a 
response would be credible only in situations where the attacker was unknown to the 
victim. Thus, while it is possible that the apparent inefficacy of the guidance on this 
issue of complainant non-resistance is attributable to the tenacity of jurors’ 
expectations of force, injury and resistance simplicter, it is also possible that – with 
some adjustments to the guidance in order to emphasise its relevance in 
acquaintance as well as stranger rape scenarios – it would have had a more 
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pronounced impact, akin to that evidenced in relation to the issues of delay and 
demeanour. 
 
13.  Jurors responded in similar ways to the educational guidance, regardless of 
whether it was presented by an expert near the start of the trial or by the judge 
towards the end. Given the impossibility, in the present study, of replicating the 
parallel stages of a real trial that may last for days or weeks, the exact significance of 
this finding is unclear. There is, however, reason to suspect that the guidance may 
have greatest impact when general expert testimony and judicial instructions are 
utilised together, rather than in the alternative. 
 
14. Further details and discussion of these findings can be found in the Briefing 
Report submitted to the ESRC and key stakeholders – attached to this submission 
and available at http://www.researchcatalogue.esrc.ac.uk/grants/RES-000-22-
2374/outputs/read/c6a0191d-6911-4ccd-9a55-d6777e96b649; and in the attached 
publications as listed below: 
 
Ellison, L. & Munro, V. (2010) ‘A Stranger in the Bushes or an Elephant in the 
Room?: Critical Reflections on Received Rape Myth Wisdom in the Context of a 
Mock Jury Study’ 13(4) New Criminal Law Review 781 – 801  
http://www.jstor.org/stable/10.1525/nclr.2010.13.4.781?seq=1#page_scan_tab_cont
ents  
 
Ellison, L. & Munro, V. (2009) ‘Of ‘Normal Sex’ and ‘Real Rape’: Exploring the Use of 
Socio-Sexual Scripts in (Mock) Jury Deliberation’ 18 (3) Social & Legal Studies 1 – 
22 http://sls.sagepub.com/content/18/3/291.abstract  
 
Ellison, L. & Munro, V. (2009) ‘Turning Mirrors into Windows? Assessing the Impact 
of (Mock) Juror Education in Rape Trials’ 49 (3) British Journal of Criminology 363 – 
383 http://bjc.oxfordjournals.org/content/49/3/363.short  
 
Ellison, L. & Munro, V. (2009) ‘Reacting to Rape: Exploring Mock Jurors’ 
Assessments of Complainant Credibility’ 49 (2) British Journal of Criminology 202 – 
219 http://bjc.oxfordjournals.org/content/49/2/202.short  
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Professor Clare McGlynn (Durham University) and 
Professor Erika Rackley (University of Birmingham) 

 
Disclosure of an intimate photograph or film (revenge porn) 
 
1. Summary of key points  
 
1.1 Image-based sexual abuse constitutes a fundamental breach of 
women’s human rights to privacy, dignity and sexual expression 
 
We support the introduction of a new offence criminalising the disclosure of ‘intimate 
photographs or films’ as such actions constitute a fundamental breach of privacy and 
dignity, a serious form of harassment and abuse and, therefore, result in significant 
harm. The prevalence of image-based sexual abuse is a form of cultural harm 
contributing to the normalization of non-consensual sexual activity and creating a 
climate in which women’s sexual expression is not respected. 
 
1.2 Law must be reformed to tackle new ways of perpetrating old harms of 
harassment and abuse 
 
The phenomenon of image-based sexual abuse simply represents a new way of 
perpetrating the old harms of harassment and abuse of women: but the law needs to 
be reformed to keep up with technological changes, and to send a clear message 
that these forms of conduct are unlawful and criminal.  
 
1.3 Removal of requirement to show intention to cause fear, alarm or 
distress  
 
This (in section 2(1)(b)) unnecessarily limits the law (even allowing for reckless 
intention) and focuses attention on the motives of the perpetrator rather than the 
harm of the victims. 
 
1.4 Expansion of the law to cover all forms of image-based sexual abuse 
 
The law must cover the non-consensual distribution of intimate images whatever the 
motives of perpetrators. Further, in worrying too much about images of streakers and 
naked ramblers, the proposals appear to exclude the distribution of ‘upskirting’ 
images. 
 
2. Why a new criminal law is justified 
 
2.1 Clarification of the current law leading to increased reporting and 
prosecutions 
 
While there are existing offences which cover some aspects of image-based sexual 
abuse, a new criminal offence has the considerable benefit of making it clear to 

236



2 

victims, perpetrators and the police that these activities are harmful and criminal.  
This is likely to lead to increased reports and prosecutions (as has happened in 
England & Wales since the implementation of its new law).1  
 
2.2 Strong public message recognizing that harms of image-based sexual 
abuse 
 
A new offence that criminalises image-based sexual abuse will send a powerful 
message that this conduct is unacceptable in our society and wrong. It will also place 
responsibility for the harm on those who post the images, while undercutting those 
who seek to gain from such actions (such as website providers) by restricting the 
supply of images on which they depend.   
 
2.3 Recognition of breach of fundamental rights to privacy, dignity and 
sexual expression 
 
Legislative action against image-based sexual abuse, including so-called ‘revenge 
pornography’, is justified because it is a fundamental breach of privacy and dignity, a 
serious form of harassment and abuse and, therefore, results in significant harm.  
 
2.3.1 Harassment and abuse:  
 
Image-based sexual abuse is a form of bullying, humiliation and control. The posting, 
or threat of posting, of sexually explicit photographs or videos online, without the 
consent of those depicted, is used to threaten, control, abuse, bully and humiliate 
those in the images or film. It often forms part of a pattern of coercive control and 
domestic abuse. 
 
For the women affected, and it is mostly women, the impact can be devastating. For 
some, their entire livelihood is in danger through threats to their working and 
professional lives. Others rightly fear for their personal safety, especially where their 
address and other forms of identification are included alongside the disclosed 
images. There can also be adverse impacts on family life and many suffer mental 
health problems because of the trauma arising from the abuse and stigma following 
the images being distributed. These intimate images routinely go viral, being widely 
distributed across social media, and often ending up on dedicated ‘revenge porn’ or 
on mainstream pornography sites.  
 
2.3.2 Human rights enhancing – privacy, dignity and sexual expression:  
 
Legislative action can be justified on the basis that it is human-rights enhancing.2 

                                                                    
1
  Only 6 people were cautioned or charged over an 18 month period 2012-2014, compared 

with 13 charged in the most recent six-month period 
http://www.theguardian.com/technology/2015/jul/15/revenge-porn-cases-increase-police-figures-
reveal 
2
  As the UK Parliament’s Joint Committee on Human Rights stated in relation to extreme 

pornography: ‘We welcome, as a human rights enhancing measure, the provision in the Bill to extend 
the current offence of possession of extreme pornography to include possession of pornographic 
images depicting rape and other non-consensual sexual penetration. We consider that the cultural 
harm of extreme pornography, as set out in the evidence provided to us by the Government and 
others, provides a strong justification for legislative action, and for the proportionate restriction of 

237

http://www.theguardian.com/technology/2015/jul/15/revenge-porn-cases-increase-police-figures-reveal
http://www.theguardian.com/technology/2015/jul/15/revenge-porn-cases-increase-police-figures-reveal


3 

Image-based sexual abuse is a gross violation of an individual’s right to privacy. We 
should all be free to take and share private sexual images without fear that they will 
be distributed without consent. In the area of intimate relations, the distribution of 
intimate images without consent is a threat to an individual’s sexual expression, 
leading women to self-censor their sexual activity. It has long been recognized that 
there is a fundamental right to privacy, and sexual expression, protected by Article 8 
of the European Convention on Human Rights and Fundamental Freedoms.  
 
3. Change the terminology – image-based sexual abuse, not ‘revenge 

pornography’ 
 
3.1 Although the term ‘revenge pornography’ is in common usage to describe and 
explain the phenomenon of non-consensually shared sexual images, there are a 
number of difficulties with this term. First, it focuses on a relatively narrow range of 
image-based sexual abuse – typically consensually taken photos then distributed by 
a vengeful ex-partner without consent. Secondly, it unduly focuses on the sexual 
nature of the material, rather than on the actions of the defendant who has breached 
the trust and privacy of another. ‘Revenge pornography’ is not pornographic per se 
(which generally means material primarily produced for purposes of sexual arousal). 
While the image may have been produced in a sexual context, the public disclosure 
of the image without the consent of the person/s depicted is not typically done for 
pornographic purposes. 
 
To frame this form of harassment and abuse as ‘pornography’, shifts attention away 
from the motivations and actions of the perpetrator and onto the content of the image 
and actions of the victim. This, in turn, facilitates victim-blaming attitudes and 
questions along the lines of “why did she pose for the pictures in the first place?”  
 
3.2 This is problematic for the following reasons: 
 

3.2.1 it assumes any images or videos were taken in a non-coercive context; 
yet we know that there is considerable pressure on young women in particular 
to share intimate images of themselves; and 
3.2.3 it suggests that the victim (usually women or young girls) should be 
ashamed of her actions or body, which are often exactly the feelings – 
humiliation, shame and/or regret – that the abuser wants his victim to 
experience when they post the pictures.  
 

4. Recommendations and proposed amendments  
 
4.1 Remove focus on perpetrator’s motives and revise requirement to prove 

‘intention to cause fear, alarm or distress’ 
 
The proposal provides that the defendant must be shown to have an intention to 
cause fear, alarm or distress, or to be reckless as to causing such effects. We 
recommend revision of this provision to require straightforward intention to distribute 
without consent, for the following main reasons:  

                                                                                                                                                                                                                  
individual rights to private life (Article 8 ECHR) and freely to receive and impart information (Article 10 
ECHR)’. 14

th
 Joint Report, May 2014.  
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4.1.1 Limits the law: 
 
Requiring an intention to cause fear, alarm or distress unnecessarily limits the scope 
of the law, despite the inclusion of recklessness. This is an additional hurdle that 
police and prosecutors will have to cross to bring a successful prosecution. It should 
be sufficient that the prosecution show an intention to distribute materials without the 
consent of the victim.  
 
4.1.2 There are many reasons why perpetrators distribute private sexual images 
without consent: 

o financial gain: some will distribute the images for financial gain to 
dedicated pornography websites; 

o ‘amusement’/group bonding: some will distribute images for ‘a laugh’ 
and some will share images as part of a group activity, possibly without 
the victim being aware of the images have been taken and/or 
distributed; and 

o sexual gratification: some will distribute and share images for the 
purposes of sexual gratification. 

 
4.1.3 Even though some of these motives may be covered by the recklessness 
provision, we nonetheless recommend that the law should not focus on the motives 
of perpetrators, but on the harms to the victims, mostly women.  
 
4.1.4 As drafted, the law suggests that causing fear and distress is the predominant 
motive of perpetrators, as well as implying that being distressed is the appropriate 
responses of victims. Many victims do indeed suffer fear, alarm and distress. Others 
will be simply furious. Others are harmed by the breach of privacy and trust. Victims’ 
human rights are breached, whether or not the perpetrator intended to cause 
distress, or the victim actually suffered distress.  
 
4.2 Extend the scope of the law to cover all forms of image-based sexual 
abuse 
 
4.2.1 It is imperative that the new law covers the broad range of activities that 
constitute image-based sexual abuse and is not blinded by a focus on the 
paradigmatic example of the vengeful ex-boyfriend (‘revenge porn’). As already 
noted, there is a range of motivations behind the actions of perpetrators. In addition, 
there is a wide variety of ways in which abuse and harassment via the non-
consensual distribution of images is perpetrated.   
 
4.2.2 Distribution of ‘upskirting’ images should be covered 
 
For example, the proposal as currently drafted does not appear to cover the 
distribution of upskirt images (images taken without the consent of the victim).3 While 

                                                                    
3
  For examples of upskirting activity in Scotland, see: 

http://www.dailyrecord.co.uk/news/scottish-news/perverts-aisles-scottish-women-secretly-5710673 
and 
http://www.eveningtimes.co.uk/news/13845532.Twisted_perv_who_filmed_up_teenage_girl_s_skirt_h
unted_by_police/?ref=rss 

239

http://www.dailyrecord.co.uk/news/scottish-news/perverts-aisles-scottish-women-secretly-5710673
http://www.eveningtimes.co.uk/news/13845532.Twisted_perv_who_filmed_up_teenage_girl_s_skirt_hunted_by_police/?ref=rss
http://www.eveningtimes.co.uk/news/13845532.Twisted_perv_who_filmed_up_teenage_girl_s_skirt_hunted_by_police/?ref=rss


5 

the criminal law in Scotland was recently amended so that the act of taking upskirt 
images was criminalised4, the distribution of such images appears not to be covered 
by this new proposal.  
 
Upskirt images would be ‘intimate’ as the ‘the person’s genitals, buttocks or breasts 
are exposed or covered only with underwear’ (section 3(1)(b)). However, the 
proposed defence in section 2(5)(b), that is if the intimate situation took place where 
members of the public had access and were present, means that upskirting images, 
which are generally taken in public, eg on public transport, would not be covered.  
 
In their concern not to include images of streakers or naked ramblers, the drafters 
have inadvertently excluded a category of images which should be included. This 
must be rectified and can easily be so. For example, the comparable Illinois 
legislation excludes images of ‘voluntary exposure in public or commercial settings’. 
 
4.3 Civil law remedy should be considered  
 
A number of civil remedies have been successfully used in cases of revenge porn in 
England & Wales.5 However, bringing such actions can be difficult, expensive and 
time-consuming. 
 
A specific civil remedy would provide victims with an additional avenue for redress, 
while recognizing the varied ways in which they experience the harm and how they 
might want redress. We recommend that this is included together with the 
introduction of a criminal offence, along the lines of the Protection from Harassment 
Act 1997. The provision should be framed broadly to include all forms of image-
based sexual abuse whatever the motivation of the distributor (subject to specified 
exceptions6).  
 
4.4 Anonymity for victims must be guaranteed 
 
Steps must be taken to ensure automatic anonymity for those reporting offences 
under this new provision. Without this protection, many victims will be extremely 
reluctant to come forward to report crimes. This will entail ensuring this offence is 
treated similarly to other sexual offences.  
 
Currently, in England & Wales, there is no anonymity for victims of image-based 
sexual abuse, discouraging victims from reporting and sometimes prompting 
withdrawal of their complaint.7  
 
5. Recommendations: provisions to be maintained  
 
5.1 Threats to disclose without consent 
 
The current proposal properly recognizes that threats to disclose intimate images are 

                                                                    
4
  Sexual Offences (Scotland) Act 2009, sec 9 (4A), (4B) amended in 2010. 

5
  For example: ABK v KDT & FGH [2013]. 

6
  For example, those relating journalism, or for the purposes of preventing or detecting crime. 

7
  http://www.independent.co.uk/news/uk/crime/revenge-porn-victims-need-anonymity-

guaranteed-campaigners-say-10488526.html 
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part of a common pattern of coercive and abusive conduct. This proposal is a 
welcome and progressive extension of the law compared to England & Wales.  
 
5.2 Exclusion of written text and materials justified  
 
We agree that this law should only cover intimate images (photos and videos) and 
not be extended to written materials. The harm comes from the widespread 
dissemination of private, sexual images as it is the images that go viral on social 
media, and on the internet more generally, and that end up on dedicated porn 
websites. 
 
While sharing of intimate written messages is a breach of privacy and undoubtedly 
will cause harm to the victims, it is images that become pornographic material, that 
remain discoverable whenever a victim’s name is typed into Google. It is the 
disclosure of these imitate images that normalises sex as a means of control and 
humiliation and that lead women to self-censor and to retreat offline.8 
 
5.3 Photoshopped images should continue to be covered 
 
We recommend that the law does cover photoshopped images, including those that 
are made ‘intimate’ by virtue of the alteration. The harm to a victim’s dignity, and the 
harm which comes from images going viral, is the same whether or not the image is 
an ‘original’ or altered. For example, the law should include an image which has a 
pornographic body imposed on the head of the victim.  
 
It appears from section 3(2), defining ‘film’ and ‘photograph’, that images ‘whether or 
not the image has been altered in anyway’ are covered. This differs from English law 
which does not cover images that are only private and sexual by virtue of the 
alteration (section 35(5)).  
 
5.4 Broad definition of ‘intimate situation’  
 
The current definition of ‘intimate situation’ avoids many of the problems of laws 
adopted in other jurisdictions by: 
 

5.4.1 Not limiting the law to only those images where the specific person is 
identifiable; 
5.4.2 Not limiting the law to only images which can be classed as obscene or 

pornographic (requiring a higher threshold and focusing on the content 
of the image rather than its harm); 

5.4.3 Including images of victims engaging in sexual conduct where their 
sexual organs are not displayed, thereby covering, for example, an 
image of a woman performing oral sex; and 

5.4.4 including images of body parts covered with underwear (ensuring that 
upskirting and voyeuristic images could be included).   

 

                                                                    
8
  See further our comment in Holyrood.com: https://www.holyrood.com/articles/comment/more-just-
‘revenge-porn’-tackling-misuse-private-sexual-images 
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5.5 Recklessness intent and secondary distributors (when images ‘go viral’) 
 
We welcome the current proposal that a person commits an offence if they are 
reckless as to whether the victim will be caused fear, alarm or distress (sec 2(1)(b)). 
This will enable the prosecution of ‘secondary distributors’, those who are not 
responsible for the first dissemination without consent, but who see/receive an image 
and then forward it, often via social media. It is the widespread secondary 
distribution of images does most to generate the harms faced by victims. This 
provision represents a welcome extension of the law when compared to that 
applicable in England & Wales. 
 
6. Cautious welcome: further guidance required 
 
6.1 Defence of reasonable belief in consent 
 
We give a very cautious welcome to the inclusion of a defence of ‘reasonable belief’ 
in consent to disclosure which we assume is primarily included to offset the liability of 
some secondary distributors (section 2(3)(b)). We could envisage, for example, the 
defence being pleaded by a young teenager who failed to understand the broader 
context or implications of his sharing an image that he has come across. In other 
words, it might be ‘reasonable’ for a 14 year old to assume consent where an image 
is widely available online.  
 
However, if this defence were to be widely used, for example by adults claiming that 
the mere fact that images are easily available online, they ‘reasonably’ assumed 
consent, the utility of the new law would be seriously eroded. Experience has 
demonstrated the troubling use of ‘reasonable belief’ in sexual offence cases, with 
problematic, victim-blaming assumptions often being taken as ‘reasonable’. It is for 
this reason that we urge caution in the use of this defence and recommend that 
clarity is offered to prosecutors and police about the limits of this provision.  
 
7. New law not enough: education and implementation 
 
A new law is a powerful measure to recognise the harm of these activities and 
constitutes a strong public statement that such conduct is against the norms of 
society. Nonetheless, of itself, it is unlikely to change the culture in which this 
phenomenon is growing. We need to create a society which better respects sexual 
autonomy and privacy and in which distribution of private sexual images, or the 
taking of intimate images of a woman in public without her consent, is considered 
abhorrent.   
 
Public education and information campaigns will be vital to ensure that the public 
knows about this new law and begins to challenge the growth of image-based sexual 
abuse. 
 
Professor Clare McGlynn 
Professor Erika Rackley 
5 November 2015 
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Scottish Parliament 

Justice Committee 

Tuesday 24 November 2015 

[The Convener opened the meeting at 10:46] 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 1 

10:47 

The Convener: The main item of business 
today is our second evidence session on the 
Abusive Behaviour and Sexual Harm (Scotland) 
Bill. I welcome Nick Smithers, the national 
development officer for Abused Men in Scotland; 
Sandy Brindley, the national co-ordinator of Rape 
Crisis Scotland, who has appeared before us on a 
previous occasion; Louise Johnson, a national 
worker on legal issues in Scottish Women’s Aid, 
whom we have also met before; and Nicola 
Merrin, a policy officer in Victim Support Scotland, 
who was in the public gallery during our earlier 
informal session.  

We will go straight to questions from members. 

Gil Paterson (Clydebank and Milngavie) 
(SNP): I would like to hear panel members’ views 
on the prospect of the judge having some 
discretion in these matters and the ability to direct 
the jury by describing at the outset how people 
might or might not react in these circumstances. 
How might that affect the trial? How might it affect 
people? 

Sandy Brindley (Rape Crisis Scotland): Rape 
Crisis Scotland welcomes the proposals to 
introduce judicial directions in sexual offence 
cases. The case is well made, particularly through 
mock-jury research, that there are issues with jury 
members not having information about, for 
example, counterintuitive reactions to rape. Our 
concern is that that might mean that a barrier to 
justice is created by jury members having 
commonsense notions about how someone 
should react to a rape that do not correspond with 
the victim’s behaviour. Our worry is that attitudes 
that jury members might hold could lead to a lack 
of justice. Because of that, we welcome the 
proposal to give judges the ability to give judicial 
directions. If the justice system is about justice and 
getting to the truth, I do not see why there would 
be an issue with giving people factual information 
that would assist them in interpreting the evidence 
that they are hearing. 

Nicola Merrin (Victim Support Scotland): 
Victim Support Scotland also welcomes the 
provisions and would support Rape Crisis 
Scotland’s view that there is benefit in providing 
factual information. Having such information helps 
juries in their decision making and negates the 
very common misconceptions that juries and the 
general public may have. 

Louise Johnson (Scottish Women’s Aid): 
Scottish Women’s Aid also welcomes the 
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proposal, particularly in relation to delays in 
reporting. There are very valid reasons in historical 
domestic abuse cases why women may not have 
reported sexual assault and why physical 
resistance may not have taken place, such as the 
fear of consequences from perpetrators and 
others, how rape is viewed by the public, and 
historical prosecution practices. The proposal is a 
very positive development and is predicated on an 
evidence base.  

Nick Smithers (Abused Men in Scotland): On 
behalf of Abused Men in Scotland, I back up what 
my colleagues have said. A point that is much 
misunderstood about male victimisation is that 
men also suffer sexual assault within coercive and 
controlling relationships. Similarly to women, when 
it is within a long-term abusive relationship, men 
may not perceive it as sexual assault. That is a 
pattern that we have seen. It is important that such 
information should be relayed to the jury, to aid 
justice. 

Gil Paterson: Louise Johnson mentioned that 
those views are not just opinions but are backed 
up by evidence. Without mentioning specifics, will 
the other panel members say whether it is just that 
they think that people have preconceived ideas 
about how folk should react in certain 
circumstances, or whether they have evidence for 
that view from the work that they are engaged in? 

Louise Johnson: From the work that we do 
with Rape Crisis Scotland and the research by 
Professors Munro and Ellison, we are aware that 
such issues have been raised and we are also 
aware that juries seem to have perceptions about 
what a normal response should be, which is not 
helped by how rape cases are reported or 
presented through the media.  

Sandy Brindley: There is significant and 
concerning evidence in general about the Scottish 
public’s attitudes to rape. If a significant minority of 
the Scottish public blame women in particular for 
rape, that will also be the case among jury 
members in a rape trial. There is a general worry 
about the attitudes that jury members may be 
bringing to bear. There are also specific concerns 
about notions that jury members might have over 
normal reactions to rape or trauma. Those 
concerns are strongly backed up by a substantial 
research base. For example, research by 
Professor Ellison and Professor Munro, from 
whom you heard last week, shows conclusively 
that judicial directions could have a positive impact 
in closing what we know is a significant issue over 
access to justice in rape cases. 

Nicola Merrin: The point has been made that 
misconceptions exist among the general public. 
Victims themselves, as members of the general 
public, also have misconceptions about how 
victims do or should react and about why the 

sexual assault has happened in the first place. 
That in itself quite often leads them to delay 
reporting. It becomes a cycle. The provisions 
would definitely go some way toward tackling 
those issues, especially in relation to the jury.  

Things have been and continue to be done. 
There have been publicity campaigns, and the 
police, Rape Crisis and Women’s Aid do a lot of 
work in educating the public about the reactions of 
victims and on facts such as that someone does 
not deserve to be raped just because they are 
wearing a short skirt. I want to make the point that 
victims themselves can also feel that way. It does 
sometimes take a lot to work through their feelings 
and get them to realise that it is not them but the 
person who assaulted them who is in the wrong. 

Gil Paterson: Are you content that the judge 
would not automatically come in with directions but 
would take into account what is developing before 
directions may or may not apply, or should the 
provision on that be strengthened in some way? 

Sandy Brindley: It would be helpful if there was 
a consistent approach that allowed the judiciary to 
adapt it where necessary for specific cases. Two 
elements in the bill have been focused on: delayed 
reporting and lack of physical resistance. It could 
help to broaden that out to look also at 
demeanour, because it has been highlighted in 
research that members of the public, and hence 
juries, might make assumptions about how 
somebody should portray themselves or come 
across when they are giving evidence. As we said 
in our written submission, what survivors often say 
to us is, “I’m going to try and hold it together and 
not let them see how upset I am.” That can mean 
that they come across in the opposite way to what 
jury members are expecting, and it affects their 
credibility. There is scope to broaden the issues 
that are looked at in judicial directions, but most 
rape cases will include elements that are covered 
by the judicial directions for which the bill provides, 
so I would expect them to be used in almost all 
sexual offence trials, because they are such 
common factors. 

Gil Paterson: Does anyone else want to 
comment? 

The Convener: I am chairing the meeting, Gil. I 
have such a humble role that it gets snatched from 
me from all sides.  

Gil Paterson: I am sorry, convener. I am just 
getting carried away.  

The Convener: Yes, you are.  

Nicola Merrin: It may be a good approach to 
ensure that, regardless of whether it is alluded to 
during a trial or whether a question has been 
asked about a delay in reporting—generally, such 
questions are asked—a jury direction should still 
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take place. Just because it is not being talked 
about, the misconception could still be in a 
person’s mind and they could be asking 
themselves why the victim did not report it earlier. 
Sandy Brindley is right to say that, in every case 
where that may be an issue, it should be brought 
up. 

The Convener: I was just thinking that Margaret 
Mitchell is becoming contagious, because it is 
usually Margaret who interrupts me, not Gil 
Paterson.  

Gil Paterson: Can I just make an observation? 

The Convener: I have got people waiting to 
speak but, even though you misbehaved, I will let 
you go ahead. 

Gil Paterson: I am involved in the motor trade 
and I can tell you that different people react in so 
many different ways. Today there will be 
somebody crying when they present their car at a 
garage to get it repaired. Most folk do not do that.  

The Convener: I do.  

Gil Paterson: Folk react to different things in 
different ways. Some people are very emotional 
and others are not.  

The Convener: You are giving evidence, not 
asking questions. I cry when I see the bill, actually. 
That is when I cry.  

Gil Paterson: I just wanted to put on the record 
my own experience of how people react.  

The Convener: Is John Finnie’s question a 
supplementary?  

John Finnie (Highlands and Islands) (Ind): 
Yes, it is.  

The Convener: I want to keep to judicial 
directions if we can, and there are a number of 
points to tease out. Does Gavin Brown want to 
come in on this subject? 

Gavin Brown (Lothian) (Con): No, mine is a 
different point.  

The Convener: Members can be quite pushy; 
you have got to get ahead of them.  

John Finnie: We have heard that the Crown 
can lead an expert witness to speak to the points 
that you have alluded to on which the judge can 
give direction. What is your view on that? If it 
happened in every case, or every relevant case, 
would that not be an alternative to the judge giving 
directions? 

Sandy Brindley: Expert testimony is used at 
present—helpfully, I think. It is most often used in 
historical child abuse cases rather than in cases of 
adult rape. I would say that there is room for both. 
If it is a simple, factual statement that needs to be 

put across to jury members, it may be 
disproportionate to bring in an expert to do that, if 
it could be usefully and quickly conveyed by a 
judge, but there may still be particularly complex 
cases where the Crown might, and should, lead 
expert evidence. One does not rule out the need 
for the other.  

Nicola Merrin: We agree with that. It comes 
down to presenting factual information at the stage 
of directing the jury versus, or in addition to, 
evidence from an expert witness. We doubt that 
the Crown Office would be able to lead an expert 
witness in every case in which we think that such 
information would be relevant, so I reiterate Sandy 
Brindley’s point.  

Louise Johnson: I agree with my colleagues. 
The Crown pointed out that there could be a cost 
to that, but I think that Professor Chalmers also 
mentioned that the judge would still have to direct 
on expert evidence in relation to delays in 
reporting and reactions to a lack of force. The two 
are not mutually exclusive, but we would support 
whatever Rape Crisis Scotland’s view is.  

11:00 

The Convener: You would accept that the 
defence counsel would also make a pre-emptive 
strike and that that would be a natural progression 
from judicial directions. They might say, “It may be 
that you will be asked to consider why there was a 
delay in reporting”—or this, that and the other—
“but I ask you to put that to one side.” I am not in 
court. Do you accept, however, that that might 
happen in any event? The defence counsel might 
make a pre-emptive strike on any judicial 
directions. 

Louise Johnson: The defence regularly carries 
out pre-emptive strikes on a variety of things. I do 
not think that it would be any particular surprise to 
us. The direction to the jury about how it should 
consider that would be important regardless of 
what had gone before. 

The Convener: Elaine Murray is going to take a 
different tack. 

Elaine Murray (Dumfriesshire) (Lab): I want to 
ask about the aggravated offence because the bill 
does not create an offence; it creates an 
aggravator. Crimes that are committed in the 
course of domestic abuse will be aggravated 
offences, but the bill does not create a specific 
offence of domestic abuse or coercive control. 
Last week, we heard evidence that it would be 
difficult to define such an offence. What is your 
view? 

Louise Johnson: A statutory aggravation is 
necessary and welcome and it should be 
complementary to any coercive control offence 
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that is developed in due course—if and when such 
an offence is developed. 

A statutory aggravation is important because 
currently a conviction does not indicate that the 
offence or crime was carried out in the context of 
domestic abuse. It is important that the perpetrator 
knows that their behaviour is being taken seriously 
in that context; that is also important for the victim 
who experienced the crime, for the public, for the 
sentencer, and in identifying repeat and serial 
offenders, whose convictions will be disclosed. 
The statutory aggravation will indicate the nature 
of the offence and it will give clarity to sentencing 
by reflecting the seriousness of the behaviour. 

We most definitely think that a coercive control 
offence should be created because it would cover 
behaviour that is not covered by existing offences 
and it would be a vital weapon in the armoury of 
the Crown and the justice system as a whole in 
addressing this particular aspect of violence 
against women— 

The Convener: —or violence generally, 
because there are cases of violence against men 
as well. 

Louise Johnson: Yes, but in our case, we are 
talking about violence against women. 

The Convener: I think that we recognise that 
there is also an issue with violence against men. 

Louise Johnson: Indeed. 

Nick Smithers: I back up what Louise Johnson 
said. We are talking about any type of coercive 
control. We have learned that, in the most severe 
cases, domestic abuse is characterised by a 
pattern of controlling behaviour. The men whom 
we work with and support, and the large body of 
evidence that I have read and heard from other 
experts, tell us that such behaviour is particularly 
damaging. 

We support the idea of a bespoke offence. We 
also support the aggravation. There are two sides 
to this. First, in sentencing, the offence could be 
treated as a more serious offence than something 
more common, such as vandalism, breach of the 
peace or assault, which stand alone and in cases 
of which the conviction does not give the full 
context around the breach of trust that happened. 

Secondly, it is important that a variety of 
different disposals are available in different cases. 
For me, a lot of what we are dealing with in 
abusive relationships is discernment; we need to 
find out exactly what is going on. Some people 
should be put on a perpetrator programme by the 
court, for example. 

One of the key problems that abused men in 
Scotland have at the moment is that there are no 
such programmes for women; they are all 

exclusively gendered and it is quite difficult for 
women who have problems with committing 
violence to get appropriate help. There are still 
huge barriers to that, the law being one of them. 
As far as we are concerned, access to justice and 
support is still far off. 

Sandy Brindley: The coercive control offence 
was first proposed when we thought that we would 
be in a post-corroboration landscape. I support the 
development of a coercive control offence, but 
there is an issue about how it will be prosecuted if 
we retain the requirement for corroboration.  

The Convener: Do not mention that—we are 
not debating it today. We had a wee stooshie 
about it before you came in.  

Nicola Merrin: Victim Support Scotland 
welcomes both the proposed statutory aggravation 
and the coercive control offence, which we hope 
will be forthcoming. We think that the law can be 
further strengthened by both those measures. 

Domestic abuse is often characterised by 
controlling and coercive behaviour. In the informal 
session that we had earlier we talked about the 
incremental stages to abuse. What was said is 
very true: it can start off with controlling behaviour 
that is very subtle. As a victim, you might not even 
realise that that is what it is until you are out of the 
relationship.  

I hope that educational measures will go along 
with the bill. We would be looking for education on 
what a healthy relationship is and on what is and 
is not appropriate within a relationship. The 
creation of a coercive control offence would help 
to do that; it would also help to raise with people 
the possibility that their relationship is unhealthy 
and, hopefully, get them help before the situation 
escalates to the point of violence or more overt 
abusive behaviour. 

Elaine Murray: You could see that more as an 
education matter—it could maybe even be made 
part of sex education or something like that, in 
order to make people aware. 

Nicola Merrin: It is part and parcel. When we 
criminalise something, we send a strong message 
about what is harmful behaviour. That message is 
not only for offenders; it also helps victims to 
realise what is harmful within their relationship, for 
which they can then seek help. If something is not 
a criminal offence it can be difficult for victims to 
realise that it is harmful. It is helpful if a behaviour 
is a criminal offence because a victim can point to 
it and say, “Look, it’s out there. What you’re doing 
to me is against the law.” At the moment there is a 
lot of uncertainty. When you are in that kind of 
abusive relationship, the person whom you trust 
the most is the person who is abusing you. 
Uncertainty does not go very far towards helping 
you. 
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Nick Smithers: It is about not just education but 
policy. We could have a good, fit-for-purpose law 
for prosecuting domestic abuse and coercive 
control but, as things stand, there are severe 
barriers to men getting access to that. That is 
because of what we would call the public story that 
domestic abuse is something that men do to 
women. A lot of people hold that view—I certainly 
used to. The story does not just sit alone; it is 
perpetuated, partly by the Government. I 
understand why—there is a policy. The policy 
memorandum refers to “Equally Safe: Scotland’s 
strategy for preventing and eradicating violence 
against women and girls”. Boys are excluded from 
that policy.  

I am funded by the Government’s equalities unit 
to improve access to support and services and 
improve awareness of male victimisation. I am 
doing that alone. The trouble is that, on the other 
side, there is—for good reason, as there should 
be—a well-funded policy and strategy for women 
and girls. That is then manifested in local 
authorities, where all the services are targeted at 
women and girls. What we absolutely require is a 
complementary policy and strategy for men and 
boys. Otherwise, as far as men are concerned, the 
bill will not make any difference. 

Louise Johnson: Our position in relation to the 
coercive control offence has been set out 
extensively, particularly in relation to the 
consultation paper that preceded the bill. We 
would be happy to send the committee any 
information that members were interested in.  

There is certainly a need for an offence to 
bridge the gap when we are looking at controlling 
behaviours, because although coercion and 
threats of force to compel in order to get a 
particular response are important aspects of 
domestic abuse, they are often overlooked. The 
justice system focuses on discrete incidents of 
physical abuse or damage to property, so that 
pernicious, long-term and well-documented— 

The Convener: I can assure you that the 
committee does not have such a narrow view. 

Louise Johnson: Absolutely. On how it would 
work, in addition to the offence, there would need 
to be public education—almost from nursery 
schools all the way up the school system. We 
need to look at respectful relationships, as well as 
at equalities, because any such offence could not 
be created without that education being in place. 
We also need to continue the wider public 
education about the role that violence against 
women plays and to make it clear that it is a cause 
and an effect of gender inequality. Until we get 
that right a lot of the work that we are doing here 
will be essentially supplementary. Awareness 
raising and attitudinal change are needed, not just 

among the public but across the judicial and 
policing systems.  

Very good work is going on, but it must go a lot 
further to dispel myths about, for example, rape, 
sexual assault, domestic abuse and the place of 
women and even children. 

The Convener: And men. 

Louise Johnson: And men. 

The Convener: Progress has been made 
through this Parliament in recognising that, 
although they are not the majority, men are victims 
of domestic violence, too. 

Nick Smithers: That is the thing. In a way, we 
deal with unintended consequences. Men suffer a 
two-pronged barrier to getting help and having 
their issue recognised. One barrier is internal. We 
have talked about gender analysis. Men are 
brought up to have masculine traits, such as 
stoicism. In general, they tend to keep things 
inside and are more likely to externalise trauma, 
perhaps through alcohol or substance misuse, for 
example.  

The other barrier relates to the barren service 
landscape for men. I have been mapping services 
recently in every local authority—[Interruption.] 
Can you hear me? 

The Convener: Yes, I am just mumbling. 

Nick Smithers: I have looked at every local 
authority and have found that there are no 
targeted services for men apart from our own. We 
got Big Lottery funding, but what we can provide is 
limited. The issue needs to have a campaign and 
to be backed up with a policy. 

The Convener: I have let you put all that on the 
record because those issues are not in the bill, so 
fair dos for saying it. 

Elaine Murray: In the earlier informal session 
that we had with victims, someone said that the bill 
did not do enough to protect victims and that more 
could be in it in that regard. Do you agree? Should 
that be done through, for example, creating an 
entitlement to support services, rather than 
through the court system? 

Louise Johnson: Was there indication about 
what in particular— 

Elaine Murray: No, the comment was— 

The Convener: No. 

Louise Johnson: Right. The Victims and 
Witnesses (Scotland) Act 2014 was passed— 

The Convener: Yes, this committee did that. 

Louise Johnson: Yes, you did it. The victims’ 
code of practice is still being consulted on, which 
is a further move to implement the related 
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European Union directive. We will need to allow 
that to bed in a bit. However, a lot more can be 
done to protect victims. That includes considering 
how they get to court and how they give evidence, 
allowing them to look at their statements and 
considering what happens afterwards. Some of 
those issues are covered by the Victims and 
Witnesses (Scotland) Act 2014 and the victims’ 
code. 

Elaine Murray: I think that the issues that the 
individual raised earlier applied even before the 
court stage. For example, where people were 
being victimised, there was not enough support or 
help for them to get out of that situation.  

Louise Johnson: Is that in relation to support 
services or the police response? 

Elaine Murray: It perhaps related to an 
entitlement to support. I think that that was what 
the individual meant.  

Louise Johnson: Women do not want to have 
to go into a refuge. Any woman can seek help 
from one of our services. They can go as many 
times as they like and ask for whatever support 
they need. With their consent, we can refer them 
on to other organisations. We have links to many 
other organisations. Perhaps people just need to 
understand what is out there and what can 
happen. However, the important thing to stress is 
that getting support does not mean that a person 
has to have experienced a crime. 

The Convener: I want to move on. I am not 
saying that support before a police investigation is 
not important, but I want to focus on the facets of 
the bill. 

11:15 

Margaret McDougall (West Scotland) (Lab): 
What are the views of the panel on the section of 
the bill that deals with non-consensual posting of 
images? There is an argument that the offences 
should be extended to include other forms of 
communication, such as text messages and 
letters. 

Nicola Merrin: Restricting the criminal offence 
to sharing only images or films would exclude a 
number of situations in which the same kind of 
behaviour and intent are present. It should not 
matter what the media is, given that what is 
important to victims is the non-consensual sharing 
of the material. That is where the harm is caused. 
An example that has been brought up in the 
written evidence is sexting. We are not saying that 
sexting should be criminalised, because that is 
neither desirable nor possible. However, it should 
be an offence when anything from that kind of 
intimate communication is shared without the 
consent of the person. Nowadays, we have mobile 

phones, tablets and computers that can capture 
screen shots of private messages, such as 
intimate texts, which could be just as 
embarrassing or humiliating as an intimate image 
could be. The sharing of such messages should 
be covered in the bill. 

There was talk about other types of images, 
such as photoshopped or digitally altered images. 
I am looking for some clarity on the position in that 
respect, because we think that such images 
should also be included. 

Louise Johnson: We specifically referred to the 
issue in our evidence. We support the position put 
forward by Police Scotland that the offence should 
not refer only to photographs or films but should 
specifically include abuse that can be perpetrated 
by the sharing of texts and so on. We need to look 
at the impact and the harm, which will be the same 
no matter what is shared. It might cause extreme 
harm and distress in some cases. 

The exposure or the threat of sharing has the 
same outcome—it is designed to humiliate, control 
and abuse the victim. If the offence covers only 
photographic digital images, what will happen to 
people who are abused through the other 
medium? Sometimes, text and images can be sent 
at the same time. Would we criminalise the image 
but not the abusive and threatening text? 

We do not want a two-tier criminal justice 
response. Perpetrators will just shift their 
behaviour—they will see where the loophole is 
and then tailor their behaviour to facilitate that. 

The Convener: As I understand it, threatening 
someone is already an offence. 

Louise Johnson: Section 38 of the Criminal 
Justice and Licensing (Scotland) Act 2010 deals 
with threatening or abusive behaviour. There is 
also an offence under the Communications Act 
2003. However, they do not go far enough. We 
need an offence that names the behaviour so that 
there is clarity for everyone, including those who 
investigate offences. 

One of the issues that came to our attention 
from a survey filled out by women is that the police 
want to do something, but they are not always 
sure what they can do. Having a specific offence 
that covers such behaviour and names it would 
not only bring clarity to the victims but tell those 
who are intent on sharing something, or are 
reckless and just do it, that there will be 
consequences. 

Sandy Brindley: We have a prevention project 
where we work in schools with young people to 
look at issues such as consent and sexting. What 
we have heard from the young people is that it can 
be absolutely devastating when their images are 
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shared in that way. It can ruin lives. We welcome 
legislation on the issue. 

Having read last week’s evidence, I have a 
concern about how recklessness will be defined. I 
know that the police gave examples of really awful 
hacking situations and one of the law professors 
who gave evidence last week was concerned that 
that would not be covered by the bill as drafted 
because it would depend on how recklessness is 
defined. It would be helpful to look at that definition 
to ensure that the bill covers the kind of situations 
that you intend that it should. 

Nick Smithers: In a way, our position is similar. 
In looking at that area, we would consider a couple 
of issues. For example, people are using apps 
such as Snapchat, and the bill needs to cover 
those different aspects. For the young men whom 
we work with, the issue seems to be threats or 
coercive control. That should be a crime, and the 
bill should cover a whole range of different 
scenarios. 

I have an example that relates to texting and 
language. We worked with a man who was 
bisexual; he was married and in an abusive 
relationship, and a text exchange had been 
uncovered and was being used coercively against 
him. We need to think about possible 
permutations. Perhaps some of them are already 
covered by the law; I am not sure. However, it is 
important to bear in mind that, if the bill covers 
images alone, that may not be enough to enable it 
to do what you want it to do. 

Margaret McDougall: With regard to texting, a 
screenshot can now be taken—I will explain that to 
you later, convener. 

The Convener: Thank you very much—you will 
need a week. 

Margaret McDougall: A text could then become 
an image, although it is not a photograph—or 
perhaps it is, as it is certainly an image. We need 
to be clearer on that, and I thank the witnesses for 
their contributions. 

We heard evidence last week on upskirting and 
downblousing. Should those also be included? 

The Convener: I do not know whether I 
approve of those terms. They are a bit—well, you 
know. I am old-fashioned, but there we are. I 
realise that such terms have currency these days. 

Sandy Brindley: It would seem odd to me if 
that aspect was not covered. If the whole purpose 
of the legislation is to provide protection in this 
area from those kinds of images, it would seem an 
unintended consequence if that aspect was not 
covered. 

Louise Johnson: Just to really traumatise you, 
convener, such photos used to be referred to as 

creep shots. I do not know whether the definition 
referred to the person who took them or the way in 
which the person was crept up on. 

It was interesting to see from the evidence that 
has been submitted to the committee that such 
photos might not be covered. The original offence 
was voyeurism; it was amended in the Sexual 
Offences (Scotland) Act 2009, which might cover 
the taking but not necessarily the distribution. 

We want to ensure that all angles are covered. It 
would be terrible to get this far with the bill and 
then find out that there is a gap. I think that Police 
Scotland has a view on the matter—Detective 
Chief Superintendent Lesley Boal talked about it—
and the Crown Office does, too. We must ensure 
that the bill catches all that it possibly can, within 
reason and as long as it is enforceable. 

The Convener: I have a supplementary from 
Christian Allard on this particular section. 

Christian Allard (North East Scotland) (SNP): 
Yes—it is on the taking of images in public. I thank 
the witnesses for informing us of their views. Is 
there a danger, with technology becoming more 
widespread and more images being taken in 
public, that young people may end up being 
prosecuted? 

Louise Johnson: I think that we need to look at 
the harm that is caused—sorry, convener. 

The Convener: No, that is fine. You are allowed 
to usurp, but the members of the committee must 
be kept in their place a little. 

Louise Johnson: I will behave myself. 

We must remember that young people—we are 
talking about young men as well as young 
women—can be coerced or feel obliged to share 
images, or think that it is something that they have 
to do to remain popular or simply as part of their 
everyday existence as young people. 

We must think about the harm that they will 
experience and change common perceptions 
about what is acceptable. We do not want to 
normalise behaviour that is essentially offensive. It 
is worth remembering that the Crown already has 
a policy on the prosecution of children with regard 
to what it calls intimate images, and there is a 
public interest test, so we would not be 
automatically criminalising young people. The 
discretion of the Crown would still apply. However, 
we should not forget that there could be a situation 
where a young person shares an image or texts 
and behaves in such a way as to cause extreme 
distress. We know that this was the case in a 
situation where a young man committed suicide. 
We want to avoid that. We have to have an option, 
bearing in mind the Crown’s policy. 
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Christian Allard: If we close every loophole 
and ensure that the offence is extended to include 
images taken in public, should we put something 
in the bill to remind the courts that we have to 
protect young people against automatic 
prosecution? 

Louise Johnson: For a case to come to court 
in the first place, the Crown would have to want to 
prosecute it. It might be prosecuted and then the 
judge could decide what it is appropriate to do. 

It is important to focus on the impact on the 
victim and the harm that has been caused. We are 
talking about the harm done to the person. 
Reckless behaviour, where something is done for 
a laugh, has consequences and people need to 
understand those consequences for the victim. 
Something might seem to have been done 
innocently or without any consideration but could 
have really appalling consequences for the person 
in the photograph. That is why we need to look at 
the harm that is being caused. 

Nick Smithers: I back that up. We know that 
bullying is rife among groups of young people and 
can be a big problem. The technology in relation to 
photographs can really amplify that. That is why 
there is concern about suicides. By the same 
token, we would expect discretion to be used. We 
have the children’s hearing system and the 
principle of needs not deeds in relation to young 
people. I have seen schools getting involved, 
bringing in the parents and so on, after an image 
was shared and the police had been informed. 
That means that the issue is starting to be dealt 
with, because it is symptomatic of other problems. 
The fact that the images are almost a permanent 
record on the internet means that what would have 
already been traumatic in the past is now more 
serious. It requires an approach that reflects that. 

Nicola Merrin: There is importance in 
criminalising such behaviour, for the general public 
and particularly for young people. We understand 
the concern about criminalising children but, at the 
same time, if such an offence does not apply to 
children, we would lose out on the ability to 
intervene and make it clear that it is harmful 
behaviour. It would not necessarily criminalise the 
young people, but could suggest other ways to 
say, “This is not what you want to be doing.” If you 
were to exclude children, it would almost exclude 
them from education around the bill and the 
offence. That would make it more dangerous when 
they reached the age when they could be 
prosecuted. 

Louise Johnson: There has been a lot of talk 
about prevention, education and promoting 
equality and respectful relationships. If we try to 
keep children completely out of this, by which I 
mean the children’s hearing system or otherwise, 
we run the risk of normalising abusive behaviour 

and negating all the work that we are doing in 
prevention and education. The children’s hearing 
system exists because of the sort of concern that 
Mr Allard has raised. 

Christian Allard: Perhaps other people, such 
as social media operators, and those who have 
invented the new technology that allows our young 
people to take and send new forms of pictures and 
texts, should take some responsibility. Should the 
bill be strengthened on that point? 

11:30 

Louise Johnson: We have spoken to Professor 
Lilian Edwards on that. Schedule 1 to the bill gives 
defences for information society service providers 
and so on, but it does not seem to include an 
offence criminalising their behaviour. The bill talks 
about a person threatening to disclose an image 
or causing fear, alarm and distress to another 
person, but that does not seem to create an 
offence against the hosts—the ISSPs and so on. I 
agree with Lilian Edwards that something in that 
regard must be stated in the bill. At the moment, 
there seems to be a defence but, without an 
offence, there is nothing to defend against. The bill 
must be strengthened in that regard. 

We want a specific offence to be included, as 
well as a time limit for an image being taken down. 
What is a reasonable time? That could go on 
forever. It is incredibly important to set a specific 
time by when that must be done otherwise an 
offence will be committed. 

Christian Allard: Is there a responsibility on the 
manufacturers? Should there be guidance on how 
people should use mobile phones? 

Louise Johnson: That would be good, if we 
could get it. Perhaps we could have a 
responsibility clause in the bill. However, the 
manufacturers would say that they are not 
responsible for the use of— 

The Convener: No. My deputy says hardly 
anyone reads instructions. 

Louise Johnson: Nobody reads instructions. 

The Convener: I have found out—by mistake—
that my car takes six CDs. I did not know that, 
because I did not read any instructions. I 
wondered what all the buttons were for. 

Louise Johnson: The manufacturers could 
certainly be involved in campaigns. Perhaps we 
could get them to pay for some of the material. 

The Convener: I know that those issues are 
important, but I want us to move back to matters 
that are pertinent to the bill. 

Gavin Brown: As we have heard, section 2 is 
on the disclosure of an intimate photograph or film. 
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I am sure that we are all keen to avoid gaps in the 
legislation. The witnesses have specifically said 
that audio files and text messages should be 
included in the bill. Should any other format be 
included? 

Nicola Merrin: I am not sure whether text 
messaging would cover all written 
communications, including private messaging, 
emails and anything else that is in a textual form, 
but all such media should be covered. 

Louise Johnson: What about Facebook and 
Twitter? I do not know whether text messaging 
would cover those. The bill should have a catch-all 
phrase such as “written or textual 
correspondence”—that would cover the gamut. 

Gavin Brown: That is helpful. Such matters are 
easier to talk about than they are to draft, but it is 
important to have on the record what we think 
should be included. 

Technology will always move faster than the 
law. Do we need a catch-all provision in the bill or 
an ability for regulations to be produced quickly? 
By the time that the ink on the bill is dry, there will 
be a new technology of some description that 
could probably be used to abuse or bully. Should 
the bill give quicker powers to ministers and 
Parliament to outlaw behaviour without the need 
for primary legislation? I am not usually in favour 
of that. In this circumstance, should the bill include 
a regulatory power, so that we can move faster if a 
new technology comes forward? 

Sandy Brindley: If there is a way to draft that, 
that would be helpful. I agree that every new 
technology seems to provide another platform for 
abuse to be carried out. It would be welcome if the 
Government and the Parliament could respond 
quickly, but that is a question of how the bill is 
drafted. 

Louise Johnson: I do not know whether this 
answers the question, but I direct you to section 
40, which is called “Ancillary provision” and which 
says that 

“Scottish Ministers may by regulations make any incidental, 
supplementary” 

or other provision, and that regulations may 
“modify” or “make” different provisions. I do not 
know whether that would be the empowerment 
that you seek. It would be interesting to explore 
the use of regulations in that regard. I do not know 
what form they would take, but I would be open to 
discussing that. 

The Victims and Witnesses (Scotland) Act 2014 
is being amended via a statutory instrument that 
deals with the victims code. It is always open for 
ministers to produce and put before committees 
such as this one negative or affirmative statutory 
instruments. It would be interesting to see whether 

section 40 covers the eventuality that you are 
talking about. 

The Convener: Section 2 does not specify the 
technological means that are used—it simply 
refers to a “photograph or film”. I do not know 
whether that satisfies the requirements that we are 
discussing in respect of any new form of 
technology. I take on board what the witnesses 
have said about texting and other forms of written 
communication, but section 2 does not specify the 
technology that is used—it refers to the images 
and the purposes behind them. 

Louise Johnson: It could cover that aspect. 
The only reference to technology is to “providers 
of information society services”, such as hosts, 
and all the other stuff in schedule 1. If there is a 
concern about technology moving on—as it will 
do, very quickly—it would be interesting to explore 
with the Scottish Government whether it could lay 
a statutory instrument as and when required to 
add to the provisions in the bill once it is passed. If 
a particular medium is not covered in the bill and is 
subsequently invented, it could be inserted in the 
bill in that way. That may be possible—the 
Government would be able to tell you. 

Gavin Brown: We have discussed audio files 
and text messaging as forms of abuse. Is there a 
big risk that, if we do not include them in the bill, 
we will unwittingly send to people who may use 
them a signal that says, “Look, these things were 
discussed openly, and the Government, 
Parliament and so on decided specifically not to 
include them”? If we do not include them, will we 
see a huge increase in abuse via the sharing of 
audio files, texting and so on? 

Louise Johnson: Yes, because people who 
wish to perpetrate that type of offending will look 
for ways to do it. We need only look at the way in 
which that type of offending has developed—it has 
become very creative and widespread. There is no 
doubt that if someone cannot do A but they can do 
B, C and D, they will do those things. That is the 
risk if those aspects are not covered in the bill, as 
that avenue in particular will have been highlighted 
and behaviour will be tailored to facilitate their use. 

The Convener: I have been given to 
understand that existing legislation would cover 
some aspects, such as threatening messages. 

Louise Johnson: The Communications Act 
2003—is that it? 

The Convener: The Criminal Justice and 
Licensing (Scotland) Act 2010 and some other 
pieces of legislation deal with those elements. You 
are the legal lady, though. 

Louise Johnson: No pressure there, convener. 
The problem with the offence in section 127 of the 
2003 act is that, first of all, it can be tried only 
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under summary procedure with a maximum 
sentence of six months, whereas the bill proposes 
12 months under summary procedure and five 
years under solemn procedure. In addition, there 
is a time limit in relation to the offence in section 
127. 

If the specific offence is not covered in the bill, 
you would create a loophole. In addition, you 
would have to add a caveat to section 38 of the 
2010 act to clarify the definition of threatening 
behaviour. That section refers to threatening 
behaviour that causes “fear or alarm”, but the 
offence in the bill allows distress—which is not 
present in section 38 of the 2010 act—to be one of 
the elements. 

The Convener: Excellent—we can raise all 
those points with the minister. 

Alison McInnes (North East Scotland) (LD): 
Can I follow up on that, convener? 

The Convener: Yes, of course. 

Alison McInnes: We heard evidence last week 
from Professor McGlynn, who said that the 
requirement to show 

“intention to cause fear, alarm or distress” 

should be removed, as it focuses too much on the 
motives of the perpetrator and not enough on the 
harm that is done. Do you agree with that point of 
view? 

Nicola Merrin: I read that evidence, and I found 
that an interesting point that got me thinking. With 
the inclusion of the recklessness element, as long 
as it is adequately defined, used and 
implemented, it should be okay. 

Louise Johnson: That would create a strict 
liability offence. I am interested in the point, but I 
am not completely convinced by it. As James 
Chalmers said, if intention or recklessness was 
removed from the bill, would that mean that we 
would have to narrow the definition of the offence 
and would therefore be providing more defences 
for people? We would be producing unintended 
consequences. 

I do not have a particular view on the matter, but 
I would be nervous about the unintended 
consequences of trying to do much, too soon, if 
that makes sense. 

Nicola Merrin: We should look at the policy 
intention as well. The bill started from the need to 
address revenge pornography—which, quite 
rightly, is not the term that we use any longer. The 
person’s intention is quite important, in that either 
they want to control, manipulate or try to cause 
harm or distress, or they are reckless with regard 
to harm or distress. 

Sandy Brindley: My concern is that the bill 
should be used not only in intimate situations but 
to cover hackers. The police gave the example of 
hackers, who really do not care about the distress 
that they cause, although their actions cause 
enormous distress to individuals. 

My only caveat to the comments that have been 
made is that we want to ensure that Professor 
Clare McGlynn’s concern that the dangers of 
recklessness might not be covered by the bill is 
addressed. We want to make sure the bill does not 
have the unintended consequence that, because 
of how it is drawn up and its focus on intent or 
recklessness, it does not cover situations that it 
would be terrible not to cover.  

The Convener: I have a question for Ms Merrin. 
Victim Support Scotland’s written submission 
says: 

“it has been challenging or impossible to prosecute an 
accused for a specific offence because the child victim has 
been unable to specify where the abuse took place.” 

Nicola Merrin: Yes, that is about sexual 
offences that are committed outside the United 
Kingdom—sorry; I mean elsewhere in the UK. 

The Convener: Outside Scotland. 

Nicola Merrin: Outside Scotland, yes. Quite a 
few years ago, we supported a lady whose 
daughter had disclosed sexual abuse over a 
period of years—since an early age—by her 
stepfather. The stepfather had a truck, and some 
of the abuse happened on the truck, which was 
travelling between Scotland and England. The 
offender was prosecuted for the abuse and was 
sentenced and imprisoned. However, because the 
girl—who was by then an adult—could not 
disclose where the incident on the truck happened 
because she did not know where she was, the 
procurator fiscal said that although they could look 
at everything else, they could not prosecute that 
specific offence. That was quite distressing to and 
confusing for the mother and her daughter. 

The Convener: Does the bill assist in those 
circumstances? Will section 8 assist? 

Nicola Merrin: That was our understanding, 
although I have read the written evidence from 
Professor James Chalmers, which says that he 
does not think that section 8 does 

“satisfactorily . . . address the issue of uncertainty”. 

We would like the committee to ensure that such 
circumstances would be addressed in the bill. We 
would like you to make sure that, regardless of 
where the abuse happens, it can be prosecuted.  

The Convener: I think that we got on to the 
residence argument around that issue last week. 
We got into a tangle and then it was explained, 
and I do not want to tangle it up again for myself. 
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Do you think that the provisions in section 8 cure 
that issue? 

Nicola Merrin: Going on Professor Chalmers’s 
academic evidence, I would say no, although our 
original understanding was that the bill would cure 
it. We hope that you will consider definitely closing 
that loophole. 

The Convener: We will. Thank you for that.  

That concludes this evidence session. 

11:43 

Meeting suspended. 

11:48 

On resuming— 

The Convener: I welcome our second panel of 
witnesses: Tam Baillie is the Children and Young 
People’s Commissioner for Scotland; and Eleanor 
Deeming is legal officer with the Scottish Human 
Rights Commission. 

We will go straight to questions from members. 

John Finnie: Good morning. Mr Baillie, you will 
have heard the concern raised in previous 
evidence about the bill unintentionally criminalising 
young people, because of the different cultural 
approaches to new technology. Do you have a 
view on that? 

Tam Baillie (Children and Young People’s 
Commissioner for Scotland): We all share 
concerns about unnecessarily criminalising 
children and young people. However, we have to 
go back to the reason for the bill, which is to 
improve our responses to sexual offences and a 
certain type of abusive behaviour, so I am not 
looking for any exemption for children or young 
people. It has already been noted that the Crown 
has discretion as to whether to press charges. We 
also have the children’s hearing system, which I 
would expect to deal with any charges that are 
brought as a result of the bill’s passage. 

However, the one big thing that I would say is 
that people have already emphasised the 
importance of education for children and young 
people—of giving them knowledge and 
understanding. The policy memorandum talks 
about relationships, sexual health, parenthood and 
education, but I checked and there is only one 
mention of sexting. In addition, the financial 
memorandum makes no provision for what could 
be a quite substantial education programme. If we 
are really serious about ensuring that our children 
and young people are fully aware, we have to be 
confident that the structures are in place to 
address that. 

That is my main point; I am less concerned 
about whether young people are included in the 
new offences. It is about changing behaviour at as 
early an age as possible and thinking about what 
else should accompany the creation of the 
offences to ensure that we can be confident that 
our children and young people are aware of both 
the legislation and the impact of the behaviour that 
it defines as inappropriate. 

John Finnie: Of course, the bill will also protect 
children and young people, who could potentially 
be the victims of such behaviour. 

Tam Baillie: We have some concerns in that 
area. It is difficult to put figures on the prevalence 
of sexting among children and young people, but it 
affects somewhere between 10 and 20 per cent of 
them, depending on what research you read—the 
number tends to increase as they move towards 
adolescence. The level of abusive behaviour 
experienced by young people in intimate 
relationships is unquantified and the seeds of 
some of the experience of domestic abuse in 
adulthood are sown in childhood. For those 
reasons, I welcome the legislation including 
children and young people. However, I come back 
to education and the promotion of respectful 
behaviours among young people. 

John Finnie: Do you see a role for an 
advertising campaign? By education, do you mean 
not just in school? 

Tam Baillie: Yes. Public campaigns to raise 
people’s awareness have already been 
mentioned. In Scotland, we really want to tackle 
equal safety and that is why we have the policy, 
“Equally Safe: Scotland's strategy for preventing 
and eradicating violence against women and girls”. 
Although the title says “women and girls”, the 
detail of the policy includes children. There is an 
opportunity for us to consider that document and 
how comprehensively it addresses the impact of 
domestic abuse on children, which is a subject 
that I have a particularly keen interest in. 

Elaine Murray: One or two concerns have been 
raised about human rights issues, including 
around sexual harm prevention orders and sexual 
risk orders, which, if breached, could result in 
significant criminal sanctions. Does the SHRC 
have any concerns about that? 

Eleanor Deeming (Scottish Human Rights 
Commission): Article 8 of the European 
convention on human rights protects an 
individual’s right to respect for his or her private 
and family life, home and correspondence. It is 
clear that the scope of the article is very wide and 
that the restrictions that would be put in place 
under SHPOs and SROs would interfere with that 
right. The question is whether the balance 
between the rights of victims and the wider public 
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and the rights of the individual who is subject to 
the order is correct. 

Interferences with article 8 by such orders are 
acceptable in certain circumstances: where they 
are  

“in accordance with the law” 

in pursuit of a legitimate aim, and are  

“necessary in a democratic society”.  

One such legitimate aim is the protection of the 
rights and freedoms of others.  

It is also worth noting that not only are states 
under a duty to avoid perpetrating abuses of 
human rights themselves, but they have a positive 
obligation to protect their citizens from harm from 
other private citizens.  

Whether something is  

“necessary in a democratic society” 

is really a question of proportionality. That means 
that where a measure interferes with a right it must 
go no further than is necessary. An important 
aspect of that is whether less intrusive measures 
should be used if they would achieve the same 
aim.  

Here, the real issue in terms of compliance with 
human rights law is how the orders are imposed in 
practice. In each case, the proportionality of 
imposing such an order would have to be 
assessed. To that end, it is helpful to remember 
that, under the Human Rights Act 1998, it is 
unlawful for public authorities, including the courts, 
to act in a way that is not compliant with 
convention rights. There is therefore a safeguard, 
in that the orders would be imposed by a court, 
and a sheriff considering whether to impose an 
order would be bound to consider convention 
rights and to act proportionately. There is nothing 
in human rights law that prevents the orders, and 
compliance with human rights law would be 
determined on a case-by-case basis, looking at 
the individual facts and circumstances of each 
case. It is a question of proportionality in each 
case.  

One concern that we have is that the bill is 
currently silent on a person’s right to make 
representations to the court before a sexual risk 
order is made. Article 6 guarantees the right to a 
fair trial and a public hearing, and unless there are 
exceptional circumstances the right to a public 
hearing under article 6 would generally include the 
right to an oral hearing. We have to remember that 
the civil orders have the potential to have a 
significant impact on a person’s freedoms—
perhaps rightly so. The Scottish Human Rights 
Commission is of the view that, before such orders 
are made, a person should be entitled to be heard 

before a court and that that should be reflected in 
the bill.  

Elaine Murray: Your view is that it should be in 
the bill. 

The Convener: Section 26(2) states: 

“An appropriate sheriff may make a sexual risk order 
only if satisfied that the respondent has” 

committed a relevant act. Could not the sheriff 
have discretion within the current rules of court to 
say that he or she wants representations before 
proceeding, whether those are representations in 
writing or representations on behalf of the party? 
Would that not be enough? 

Eleanor Deeming: My experience of civil court 
procedure is that in such circumstances the sheriff 
would usually ask for representations from both 
parties, but although it is a civil order, a sexual risk 
order will have a significant impact on a person— 

The Convener: I appreciate that, but—I am 
sorry to keep banging on about this—I just wonder 
whether we need to write something into the bill 
about process or whether a process is already in 
place that the sheriff can utilise before making an 
order. 

Eleanor Deeming: Just now, the sheriff is 
definitely able to call for representations, but I 
would perhaps want to strengthen that. I do not 
think that there would be any harm in putting a 
provision in the bill stating that a person should be 
represented at a hearing.  

Elaine Murray: Another issue was around the 
harassment orders. There was a question about 
people whose mental state was such that it might 
be difficult for them to adhere to an order and 
whether there were any human rights implications 
or concerns about that.  

Eleanor Deeming: We have not considered 
that aspect— 

Elaine Murray: That has not come to your 
attention. 

Eleanor Deeming: No, that certainly did not 
stand out to us as an issue. However, we would 
be happy to go away and look at that if you would 
like us to. 

12:00 

Alison McInnes: I have a supplementary on 
sexual risk orders. We have had written evidence 
from academics at the University of Edinburgh law 
school, who say:  

“the definition of ‘harm’ ... should be the same as that 
used for ... SHPOs ... in s 9”— 

section 9— 

“of the Bill.” 
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They argue that the definition of “harm”, which is 
defined in relation to SROs in section 25, is: 

“absurdly broad ... Therefore, SROs could in theory be 
used to threaten criminal sanctions against people who are 
not deemed to pose any risk of criminal behaviour.” 

Surely that will impact on human rights? 

Eleanor Deeming: The courts are used to 
dealing with definitions of that type. I would not be 
against strengthening and making the definition 
more robust, but it is certain enough that a person 
would be able to understand when such orders 
would be imposed. However, I would not say that 
you could not have a tighter definition. 

Alison McInnes: As it is drafted, SROs could 
be imposed for behaviour that is not criminal but, if 
a person were to breach the order, that would be 
criminal behaviour. Is that correct? 

The Convener: Yes—it is like an interdict. 

Alison McInnes: That would seem to be slightly 
perverse. 

Eleanor Deeming: My understanding from 
reading the submissions from the Crown Office 
and Procurator Fiscal Service and the police is 
that the orders would be imposed where perhaps 
there might not be the requisite evidence to 
prosecute a criminal offence.  

Tam Baillie: I did not come here to speak on 
this issue, but very few risk of sexual harm orders, 
which the orders in the bill are meant to replace, 
have been made. Those were always going to hit 
a narrow band of behaviour, where someone was 
deemed to be a risk to children—which is what the 
risk of sexual harm orders were about—but the 
evidence was insufficient to be able to take that to 
court. That might have been because of the child’s 
capacity, or their willingness to be involved. Only 
20 risk of sexual harm orders have been made for 
that narrow group of people. The purpose of 
changing to a sexual risk order is, I think, to 
increase the number of orders that are made. It is 
right that the committee wants to worry away at 
that, but a lot of safeguards are in place and they 
will continue. 

The Convener: Are there hearings under the 
existing system? The concern is that quite a 
heavy-duty civil order could be imposed 
apparently without any hearing on behalf of the 
party that was to have it imposed on them. 

Tam Baillie: The matter had to go before a 
sheriff. 

The Convener: Was there representation on 
behalf of the parties? 

Tam Baillie: I do not know. 

The Convener: I do not know either. 

Gil Paterson: My question on human rights is 
for Eleanor Deeming. When it comes to judicial 
directions, does the bill strike the right balance? It 
would seem that some members of the public 
have preconceived ideas about what should 
happen, how people should behave and what 
expectations should be placed on them. Is it the 
judge who should inform in that regard or should it 
be just for the prosecution to do that? 

Eleanor Deeming: Perhaps if I put jury 
directions into the context of human rights law— 

Gil Paterson: That is what I meant. 

Eleanor Deeming: Article 6 of the ECHR, which 
I have mentioned, protects the right to a fair trial. 
Article 6.1 sets out a number of general aspects 
for a fair trial and articles 6.2 and 6.3 set out the 
minimum rights to be afforded to a person 
accused of a criminal offence. 

The commission understands that the proposal 
is being introduced to address a particular issue. 
As you have said, the perception is that a number 
of people hold misconceptions about the conduct 
of victims of sexual offences. We do not believe 
that jury directions of that type would prejudice an 
accused person’s article 6 rights, as long as the 
directions are essentially factual, uncontroversial 
statements. From our reading of the bill, they 
would appear to be factual statements. I agree 
with the witnesses who gave evidence on that. It is 
common for a judge to give directions on the 
evidence that has been heard. As long as such 
directions remain of the factual nature envisaged 
by the bill, they would not impact on impartiality or 
undermine the principle of equality of arms, which 
is an important aspect of a fair trial. Here, we must 
also consider the rights of victims to effective 
redress. Sometimes, directing juries in such a way 
could strengthen the rights of victims to effective 
redress.  

I am unaware of any case law from the 
European courts on the topic, but they have 
looked at jury directions generally and as long as 
they are uncontroversial they are seen to aid the 
process of a fair trial. 

Gil Paterson: I will reverse the question. If we 
believe that people have preconceived ideas and 
the trial does not address that—in other words, if 
the judge did not inform everyone in the court that 
such attitudes are misconceptions and that people 
behave in different ways—would that be a breach 
of the victim’s human rights? 

Eleanor Deeming: It would be a question of 
severity and would have to be backed up by 
evidence on what people’s perceptions are. The 
way that the European courts looked at it was in 
the context of an accused’s right to silence and a 
safeguard to that being that a jury direction should 
remind the jury not to draw adverse inferences 
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from that silence. The European courts’ view is 
that a judge should step in and give a jury 
direction where there is a danger that the jury may 
draw inferences. 

The Convener: I am a wee bit surprised that 
you are so sanguine about the issue of jury 
direction. Is it not the case that the prosecution 
could say all that stuff and lead evidence to say 
that people could behave in different ways if they 
have been sexually assaulted and so on? That is 
the role of the prosecution and expert witnesses. 

I am surprised that you are now letting the 
judge, who should really just be telling the jury that 
the evidence is for them and whether it complies 
with the requirements of law, step further. You say 
that it is just a general statement of fact, but it is 
given in context. The judge will only make that 
statement if someone looks as though they have 
not been affected by the events. Although you say 
that it is just a statement of fact, if you are an 
ordinary punter on the jury, you will assume that 
the judge is talking about the woman or man in 
front of you who says that they have been sexually 
assaulted. 

Perhaps I am being more difficult than I ought to 
be, but do you really have no concerns and think 
that it will just be fine and dandy? 

Eleanor Deeming: I can assure you that we 
have thought the issue through. 

The Convener: Do you not think that the 
context in which the directions are given matters? 

Eleanor Deeming: I understand what you are 
saying, but as long as the judge is limited to 
factual statements, it will not have an impact on an 
accused person’s article 6 rights. That is also 
guided by the case that we mentioned in our 
written submission, which was heard at the 
English court of appeal, where a judge went 
further than we would accept as appropriate. In 
that case the convictions were still considered 
safe. From a legal perspective on article 6, as long 
as the statements are factual, are backed up by 
evidence, and are proportionate and necessary—
that is a matter of policy—the commission will be 
happy. 

The Convener: I accept that—I just think that 
there might be appeals, with people saying that a 
judge has gone too far. That is a personal view; 
perhaps I have more concerns about the matter 
than you do. 

Gil Paterson: Convener, I want to ask Tam 
Baillie if he has any comment to make on the 
general principles— 

The Convener: Just a wee minute—you did not 
indicate to come in, but you can do so. 

Tam Baillie: I am quite happy to answer if 
asked. 

I do not have concerns about judicial direction 
being given on the matter. It has been stated that 
expert witnesses could be called to give context, 
but that would not be the most efficient way to 
proceed, as expert witnesses would end up being 
called in every single instance. 

In the fullness of time, as a result of public 
education and greater awareness, judicial 
direction may not be needed. For the time being, 
however, I think that it is required. The committee 
heard evidence from Professor Vanessa Munro on 
what little we know about the dynamics of decision 
making by juries— 

The Convener: Should we not find that out first, 
before we go ahead? 

Tam Baillie: Well, the committee already has 
the evidence from Professor Munro— 

The Convener: I think that the Government is 
instructing a review of how juries come to 
decisions. Would it not be better to wait for that? 

Tam Baillie: We already know as much as we 
can about people’s misconceptions, as they have 
been described. That is partly the reason why 
there has been a great deal of representation 
about public awareness. Until such time as people 
realise the dynamics of what is happening in those 
instances, judicial direction will add to the 
administration of justice. 

The Convener: We also heard evidence to 
suggest that there has not really been a detailed 
examination of how juries come to their decisions, 
because of the discretion outwith the jury room. 
Perhaps that should be looked at more thoroughly, 
not just in sexual offence cases but more 
generally, in cases in which there is an abstruse or 
vexatious decision by a jury that seems to fly in 
the face of the evidence. 

I am just putting that out there, but you think that 
it is not necessary for us to wait to find out—we 
can proceed with the discretion of the judge to 
give directions only in this particular category of 
case. 

Tam Baillie: I will give you another instance. I 
am heavily involved in child contact cases in which 
there are instances of domestic abuse, and it is 
possible to discern differences in the judgments 
that are made about whether or not the child stays 
or has contact with—in the instances that we 
looked at—the abusive father. 

When the child’s views are given to the court, a 
decision is made in 60 per cent of those cases that 
the child will not have contact with the father. 
When the views are not given to the court, the 
opposite outcome tends to occur, with 60:40 in 
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favour of the father maintaining contact with the 
child. Those cases involve some of our youngest 
children. Our judges and sheriffs would say that 
every case should be decided on the basis of the 
facts before them, but I think that the decisions 
betray a bias towards contact for the child with the 
father, even in such traumatising instances. 

That is just one example of the tendencies that 
people bring to judgments—some of the most 
difficult judgments that sheriffs may have to 
make—in determining whether or not a child has 
contact with a parent. 

The Convener: That is a sheriff, not a jury. 

Tam Baillie: No, but— 

The Convener: That is the difference. 

Tam Baillie: Yes—well, there may be an 
argument for the public campaign to cover all 
elements of the system. 

Margaret McDougall: My question is on what 
happens when a sexual offence happens 
elsewhere in the UK rather than in Scotland. Are 
you aware of any evidence that shows that those 
who seek to abuse children regularly move around 
the country? 

Tam Baillie: The answer is yes. Abusive 
families move frequently, and a family that moves 
frequently often does so quite deliberately. 

The circumstances that the provision is trying to 
cover are those created by a loophole in the 
Sexual Offences (Scotland) Act 2009, which was 
worded to refer to offences outside the UK. I 
thought that Police Scotland had a rather neat 
suggestion in its written evidence to amend the 
primary legislation so that the:  

“Part 1 and Part 2 headings of Schedule 4 of the Sexual 
Offences (Scotland) Act 2009, which currently read 
‘Incitement to commit certain sexual acts outside the UK’ 
and ‘Offences committed outside the UK’ should be 
amended to read ‘Incitement to commit certain sexual acts 
outside Scotland’ and ‘Offences committed outside 
Scotland’ respectively.” 

That would resolve a lot of the anxiety that has 
already been expressed in the committee with 
regard to sections 54, 55 and 56—and, please, I 
do not want to go there. 

12:15 

Alison McInnes: Mr Baillie, you said earlier that 
you had a particular interest in the impact that 
domestic abuse has on children and young 
people. Will the bill’s provisions on statutory 
aggravation in relation to domestic abuse improve 
the situation? 

Tam Baillie: It is an improvement as far as it 
goes. 

I would have much preferred that an offence of 
coercive and controlling behaviour were created. 
The crux is to be able to take into account the 
context of abusive behaviour in which particular 
offences take place. The statutory aggravation 
provisions help, but should be in addition to 
measures about coercive and controlling 
behaviour. I welcome the fact that the Government 
will look at that. I note that, because of the 
representations that have been made, the 
Government plans to publish something. 

The Convener: Do not look at me. I am the last 
to know what the Government is doing. I am told 
that the Government is planning to publish 
something, but I did not know that until now. 

Tam Baillie: There will be time to look at the 
wording, which will be quite challenging. It is the 
nub of what we are trying to get at—behaviour 
over a period of time that is not just about the 
single incident that comes to the attention of the 
courts.  

It is worth repeating that, regardless of the 
provisions in the bill, people who are intent on that 
kind of behaviour will find many inventive ways of 
being able to exert that control. 

Christian Allard: I go back to section 2 on 
disclosing, or threatening to disclose, an intimate 
photograph or film and would like your thoughts on 
the Police Scotland view that the offence should 
take cognisance of all forms of communication and 
distribution, meaning text, audio and the resources 
of the internet. I would also like your views on the 
definition of consent. 

Tam Baillie: On the first point, I repeat the final 
part of my last answer. The issue is about coercive 
and controlling behaviour, not just about images 
being transferred or passed on without consent. 
The provisions are about images: they are useful 
to an extent, but we need to look much wider. 

The technology moves at pace; that is 
challenging for the committee and for those 
drafting the bill. In order to ensure that we have 
the scope that we want, it is inevitable that there 
will have to be some kind of catch-all, which will 
not please the legal profession.  

Christian Allard: Should the provisions be 
stronger in relation to social media providers? 

Tam Baillie: Yes, and I note the comments on 
that issue in the first consultation on the bill. 
Providers do not have nearly enough responsibility 
placed on them for the net impact on the victims.  

The legislation should certainly look at 
behaviour because, as a society, we want to 
promote respectful and dignified behaviour. It is, 
however, also worth looking at the responsibilities 
that we could expect of intermediaries such as 
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information society service providers and hosts to 
curtail coercive and controlling behaviour. 

Elaine Murray: Section 2 refers to the 
disclosure of information rather than whether 
coercion has been used in obtaining the 
photograph. Young people are quite often 
exposed to coercive behaviour over releasing an 
image. That is not covered in the bill, is it? 

Tam Baillie: When I referred to coercive 
behaviour, I meant coercive and controlling 
behaviour over a period of time. 

Elaine Murray: That would be covered by 
section 1. 

Tam Baillie: Yes. 

The Convener: Perhaps such behaviour is 
covered in section 2 by 

“discloses, or threatens to disclose”. 

By threatening, someone coerces someone else 
to do things.  

Tam Baillie: I do not think that we are expecting 
the bill to cover all examples of coercion. 

The Convener: No. 

Tam Baillie: For that reason, I welcome the 
work that has been done outside the Parliament 
on what is required. Statutory aggravation and 
coercive and controlling behaviour, whatever that 
might look like, should both be covered.  

The Convener: I think we have exhausted—I 
beg your pardon, Ms Deeming. 

Eleanor Deeming: The Scottish Human Rights 
Commission had a concern about one aspect of 
section 2. 

Section 2(5) provides that person A has a 
defence if person B was in an intimate situation in 
a place to which members of the public had 
access, and members of the public were present. I 
know from the policy memorandum that the 
provision was intended to exclude things such as 
taking a photograph of a streaker at a football 
match.  

The case law of the European court on article 8 
of the European convention on human rights, 
however, suggests that the issue is not where the 
photograph or image is taken but what effect it has 
on a person’s private sphere.  

There could be unintended consequences from 
such a defence. It may not be appropriate as a 
general defence: there could be situations in which 
a person was in an intimate situation and would 
not want the photograph to be disclosed but there 
were people present. Perhaps it should be 
considered on a case by case basis and not as a 
general defence. 

The Convener: All questions have been 
exhausted. Thank you to the panel members for 
their attendance and evidence. 

258



1 

Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Abused Men in Scotland 
 
Abused Men in Scotland (AMIS) is a national organisation dedicated to supporting 
men experiencing domestic abuse and helping mainstream services become more 
accessible for these men. We provide a national helpline service as well as a face-
to-face support service in Edinburgh in partnership with Rowan Alba Ltd. Our vision 
is a safer Scotland for all.  
 
Section 1 
Aggravation of offence where abuse of partner or ex-partner 
 
1.1  We welcome the introduction of a statutory aggravator for domestic abuse. 
Our underlying belief is that where a criminal offence is committed within an intimate 
relationship there is a fundamental breach of trust that may not necessarily be 
present in the commission of such an offence outwith an intimate relationship. Where 
an offence is reported in the context of an intimate relationship this single incident 
could be symptomatic of a greater pattern of abusive and controlling behaviour. 
Where it is established that this is the case, an aggravator will acknowledge this and 
better recognise the experiences of the victim.  
 
1.2  We welcome the inclusion of third parties where an offence has been 
committed with the intent to cause a partner or ex-partner of the accused to suffer 
psychological or physical harm. In the wake of an abusive relationship informal 
support networks are integral to the victim’s recovery. Where a friend or family 
member is helping a victim with their experiences of abuse they can be placing 
themselves in a dangerous position, at risk of harm from the perpetrator. An 
aggravator that extends to third parties therefore gives added recourse to justice 
when such third parties are targeted by an abusive (ex) partner of the victim.  
 
1.3  While we are in favour of the aggravation as detailed in the draft Bill, we 
would submit that this should not be in lieu of a specific offence of domestic abuse, 
which we understand will be consulted on in the near future. A specific offence of 
domestic abuse will capture cases where there is ongoing systematic control, which 
can be proven in the courts. The statutory aggravator fills a significant gap where 
single incidents of criminal behaviour still need to be prosecuted in the same way as 
any other crimes would be, but acknowledgement is given to the fact that it has 
occurred within the context of an intimate relationship. This may also help build a 
better picture of a pattern of behaviour that would assist in meeting the threshold for 
a specific offence of domestic abuse. These two provisions, combined, provide a 
more fit-for-purpose justice system that can effectively respond to domestic abuse.  
 
1.4  A statutory aggravator should also means that court will be able to consider 
more appropriate disposals such as making more use of perpetrator programmes 
designed to address abusive behaviour.  
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1.5  The definition of psychological harm which includes ‘fear, alarm and distress,’ 
is particularly welcome.  In our experience of working with male victims of domestic 
abuse, men more often frame the impact as causing ‘distress’ rather than ‘fear.’ This 
is not to say that they do not experience fear, as many do, but it accurately reflects 
how they describe and portray their own experiences. It is  
 
critically important that legislation is capable to capturing the full range of impacts 
experienced by anyone who experiences domestic abuse so that it is fit-for-purpose 
and inclusive.  
 
Section 2 
Disclosing, or threatening to disclose, an intimate photograph or film 
 
2.1  We support the introduction of a specific offence dealing with the non-
consensual sharing of intimate media, or threatening to do so.  
 
2.2  It is disappointing that written text has not been included, and that the media 
is restricted to either still or moving images. We would submit that the definition be 
extended to include written text.  
 
2.3  Mobile phone applications that are commonly used to share intimate media, 
such as Snapchat, allow users to combine images (both moving and still) with text. 
An exchange between two or more persons may include intimate images with 
intimate text, and non-intimate images with intimate text. The current proposals set 
out in the Bill would allow someone to share, without consent, the non-intimate 
images containing intimate text. This could be just as damaging for the victim, 
especially if the intimate text was created in the context of an exchange of intimate 
mixed media between two people. This also applies to other applications that have 
risen in popularity over the past few years, such as dating apps. These allow for an 
exchange of written messages, which can often be intimate by nature. The ability to 
‘screenshot’ anything on a computer or mobile device means that any written 
communication is vulnerable to being shared without consent and causing significant 
harm to the victim. Any person who might be inclined to non-consensually share 
intimate media would be able to exploit this loophole, rendering this legislation 
ineffective. These provisions must be fit-for-purpose and reflect the reality of 
modern-day life.  
 
2.4  We believe that the definition of an ‘intimate situation’ as outlined in s. 3(1) of 
the Bill is restrictive and risks excluding scenarios that would otherwise cause 
serious harm to a victim. The definition should be subjective as the only way of 
determining the harm caused is by taking into consideration the views of the victim. 
This narrow definition potentially excludes situations that would be considered to be 
intimate, based on different cultural, religious or other personal beliefs and attitudes. 
As it stands, the definition is restricted to a certain set of values that do not 
necessarily reflect the diversity of modern Scotland.  
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Section 5 
Making of non-harassment orders in criminal cases 
 
3.1  AMIS welcomes the provisions for the court to grant a non-harassment order 
where the accused is unfit to enter a plea or has been acquitted as they were 
deemed not criminally responsible at the time of an offence due to a mental 
condition. This guarantees access to legal protection for the victim who has, 
notwithstanding the mental condition of the accused, still suffered harm and could be 
at risk of suffering future harm.  
 
Abused Men in Scotland 
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Rape Crisis Scotland 
 

Rape Crisis Scotland welcomes the opportunity to provide evidence on aspects of 
the Abusive Behaviour and Sexual Harm (Scotland) Bill. 
 
Domestic Abuse Aggravation 
 
1 Rape Crisis Scotland supports the provisions in the bill which introduce an 
aggravation for domestic abuse.  This will place individual crimes more clearly within 
the context of domestic abuse, and will allow the Court to take account of this 
context in sentencing. 
 
Disclosure of an intimate photograph or film 
 
2.  The sharing, or threat to share, private images can cause significant harm and 
distress.  Rape Crisis Scotland runs a sexual violence prevention project which 
works with young people in schools across Scotland.  Young people tell us about the 
pressure they can come under to share intimate images of themselves.  Creating a 
specific offence will send a clear message that sharing images without consent is a 
crime and has significant consequences.   
 
3.  The sharing, or threat of sharing, intimate images which are not sexual in 
nature can cause just as much distress or alarm as the sharing or threat of sharing 
an image of a sexual nature and we welcome the inclusion of this in the bill.  Threats 
to share images of this nature are often used following the ending of a relationship, 
or as a way of coercing someone to do something they do not wish to do.  It is 
important that the offence captures this, and makes it clear that threats of this nature 
constitute a criminal offence. As well as improving the protection offered in these 
circumstances, the creation of this offence could have a positive educative impact, 
particularly in prevention work with young people. 
 

4. This offence should be amended to cover other media such as sound files.  
 
Non harassment Orders 
 
5. A recent case has highlighted that there is gap in protection for victims in 
these circumstances.  It is not reasonable to expect a victim to have to instigate civil 
proceedings in these circumstances to obtain a non-harassment order, when a court 
has found that the offence has been committed. 
 
Jury Directions 
 
6. There are long standing concerns about the role jury attitudes can play in 
decision making in rape trials.  Scottish Government research (2010) found that 23% 
of people thought a woman can be at least partly responsible if she is drunk at the 
time of the attack; 17% thought a woman bore some responsibility if she wore 
revealing clothing; 15% said there should be some burden of responsibility if a 
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woman is flirting and 8% thought rape could be a woman’s fault if she is known to 
have had many sexual partners.  Jury members are drawn from the Scottish public 
and statistically at least some of them are likely to hold these kinds of attitudes. 
 
7.  Reactions to rape can be counter intuitive, for example, not telling someone 
about what has happened for hours, days, weeks, months or even years.  It is 
unlikely that jury members will be aware that delayed disclosure is a common 
reaction to experiencing trauma.  Currently, the Crown have the option of introducing 
expert evidence to assist in explaining to juries the reasons why survivors may not 
disclose straight away, however we consider that there is also merit in introducing a 
clear direction from the judge in all relevant cases on this issue.  We consider that 
this is factual information which will assist juries in assessing the truth. 
 
8. Jury members may hold their own views about what they would do if they 
were attacked, in relation to fighting back, and may judge a complainer’s behaviour 
in light of this.  It is unreasonable to expect jury members to know that freezing and 
being unable to fight back is a very common reaction to a trauma such as rape. If the 
justice system is about a search for truth, then we need to make sure that jury 
members are equipped with factual information they may need to help them come to 
the right decision, and that this decision making is not marred by erroneous 
preconceptions about behaviour.  In this context, we welcome the introduction of 
judicial directions, to ensure that where appropriate, jury members have access to 
appropriate and relevant information. 
 
9. Consideration could helpfully be given to extending jury directions to cover 
other specific issues such as the different emotional reactions victimisation may 
elicit, both in the immediate aftermath of an attack and also when giving evidence 
during a trial.  Many people assume that someone will be visibly distressed 
immediately following an attack, but in reality shock can be displayed in many 
different ways and someone may appear calm or have an entirely flat affect, which 
might not correspond with notions jury members may hold about how someone is 
likely to react to trauma.  Similarly, we are concerned that a disconnect can exist 
between the level of distress jury members may expect a rape complainer to show 
during her evidence giving, and the coping strategies complainers may use to get 
them through the experience of giving evidence.  For example, many complainers 
tell us prior to a trial that they are determined not to cry as they do not want to give 
the accused the satisfaction of seeing how upset they are. 
 
10. Research conducted by Professor Louise Ellison of the University of Leeds 
and Professor Vanessa Munro of the University of Leicester found that the 
introduction of judicial directions of the nature outlined in this bill were likely to 
increase prospects for justice.  Providing jury members with factual information on 
areas where public understanding of reactions to rape appears to be limited should 
assist in ensuring that verdicts in sexual offence are based on the evidence 
presented, rather than being influenced by incorrect assumptions about how rape 
victims will react. 
 
Sandy Brindley 
National Coordinator, Rape Crisis Scotland 
14 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Scottish Human Rights Commission 
 
Introduction 
 
1. The Scottish Human Rights Commission (the Commission) welcomes the 
opportunity to submit comments to the Justice Committee on the Abusive Behaviour 
and Sexual Harm (Scotland) Bill.  The Commission supports the broad policy aim of 
improving how the Scottish justice system responds to abusive behaviour, including 
domestic abuse and sexual harm.  The Commission considers, however, that the Bill 
could be strengthened in certain areas.   
 
Disclosing, or threatening to disclose, an intimate photograph or film (sec 2) 
 
2. Article 10 of the European Convention on Human Rights protects the right to 
freedom of expression, which includes the right to communicate through the use of 
photography and film.  Article 10, however, is not absolute; this means that 
measures limiting the right can be permissible if they are in accordance with the law, 
are taken for a legitimate aim and are proportionate.  One legitimate aim listed in 
Article 10 is the protection of the reputation and rights of others.  Article 10 rights 
therefore often have to be balanced with other rights protected under the ECHR.   
 
3. Article 8 ECHR, which protects an individual’s right to private and family life, is 
a right that can come into tension with the right to freedom of expression.  The 
European Court of Human Rights (ECtHR) has been clear that Article 8 is of 
particular importance in deciding whether to control the publication of certain images.  
In the landmark case of von Hannover v Germany (no. 2), the ECtHR stated: 
“Freedom of expression includes the publication of photos…This is nonetheless an 
area in which the protection of the rights and reputation of others takes on particular 
importance, as the photos may contain very personal or even intimate information 
about an individual or his or her family…”1  The ECtHR stated that the decisive factor 
in balancing Articles 8 and 10 lay in the contribution that the photograph made to a 
debate of public interest.  Against this background, the Commission is satisfied that, 
given the clear intrusion into a person’s most intimate private life, coupled with the 
fact that such images are not disclosed in the public interest, the offence created in 
section 2 of the Bill represents a proportionate and acceptable inference with the 
right to freedom of expression.   
 
4. The Commission would, however, draw to the Committee’s attention that the 
ECtHR has held that photographs or images captured in a public place can still 
infringe on a person’s private life.2  It is not the place the photograph is taken that is 
determinative, rather it is whether the photograph infringes on a person’s private 
sphere.3  The Commission therefore questions whether the defence provided for in 
section 2(5) of the Bill is appropriate as a general defence.  Rather, the Commission 

                                            
1
 von Hannover v Germany (no.2) (2012) EHRR 15 at para. 103.   

2
 See, for example, Peck v UK (2003) 36 EHRR 41. 

3
 von Hannover v Germany (no. 2) 
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feels that the individual circumstances of each case should be assessed.  It is 
possible that a photograph or film taken in a public place could still be intimate in 
nature; in these cases, it is difficult to see why a person who shares such material 
without consent should benefit from the defence in section 2(5).   
 
Jury directions relating to lack of communication about offence / absence of 
physical resistance or physical force (sec 6) 
 
5. Article 6 of the ECHR protects an individual’s right to a fair trial.  Article 6(1) 
sets out a number of general aspects of a fair trial, such as the requirement for a fair 
and public hearing within a reasonable time by an independent and impartial tribunal 
established by law.  Article 6(2)-(3) then sets out minimum rights to be afforded to a 
person accused of a criminal offence.  Further principles not specifically set out in 
Article 6 are also highly relevant and have been developed by case law; one such 
principle is equality of arms.4   
 
6. The English Court of Appeal has considered the fairness of jury directions of 
the type envisaged in the Bill.  In the 2008 case of R v D5, the appellant, who was 
convicted of rape and sexual assault, complained of statements made by the trial 
judge in the course of his summing up to the jury.  The judge made comments to the 
jury to the effect that the trauma of rape could cause feelings of shame and guilt that 
might inhibit a person from making a complaint about rape and stressed that they 
should keep this in mind when considering evidence led by the defence that the 
victim had failed to report the rapes for some time.  The Court of Appeal held that, 
although in this specific case the judge had gone into too much detail (due to other 
remarks he made about the psychological effects of rape by a partner), the 
convictions were safe.  In stressing that any comment made to a jury in a summing 
up must be uncontroversial, the court stated:  “The judge is entitled to make 
comments as to the way evidence is to be approached particularly in areas where 
there is a danger of a jury coming to an unjustified conclusion without an appropriate 
warning.”   
 
7. The Commission’s position is that the jury directions of the type set out in 
section 6 of the Bill amount to uncontroversial statements which may indeed serve to 
address misconceptions held by some members of the public around the behaviour 
of victims of sexual assault.  The Commission does not consider that these 
statements, if delivered appropriately, would prejudice an accused’s Article 6 rights.  
Jurors are expected to approach their task (which is assessing the factual evidence 
they have heard) with open minds, untainted by preconceptions and prejudices.6  
The Commission’s view is that directing jurors in the manner proposed in the Bill 
should assist to ensure fairness is achieved in seeking to eliminate any 
preconceptions jurors may have around sexual offences and uphold the right to 
redress of victims and survivors of abuse or sexual assault.   
 

                                            
4
 Neumeister v Austria (1968) 1 EHRR 91. 

5
 R v D [2008] EWCA Crim 2557. 

6
 Jury Manual, Judicial Institute for Scotland, January 2015, at pg. 1. 
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Sexual Harm Prevention Orders and Sexual Risk Orders  
 
8. Chapters 3 and 4 of the Bill provide for the making of sexual harm prevention 
orders and sexual risk orders by an appropriate sheriff in certain defined 
circumstances.  Along with any general prohibitions and restrictions deemed 
necessary for the protection of the public or, in particular, children and vulnerable 
adults, both types of order may also contain a prohibition on foreign travel.  While 
sexual harm prevention orders are linked to a conviction (or a finding that a person 
did commit an offence but was, for example, unable to stand trial), sexual risk orders 
are not linked to a conviction. It is clear that both orders have the potential to 
significantly infringe on a person’s private and family life.     
 
9. Article 8 of the European Convention on Human Rights protects an 
individual’s right to respect for his or her private and family life, home and 
correspondence.  The scope of Article 8 is wide and has been held by the ECtHR to 
protect “a right to personal development, and the right to establish and develop 
relationships with other human beings and the outside world.”7  Given the wide 
scope of Article 8, it is clear that restrictions on movement and association will 
interfere with the right.  However, like Article 10, Article 8 is a qualified right and 
certain interferences are permissible if they: are in accordance with the law; pursue a 
legitimate aim; and go no further than is strictly necessary to pursue that aim.   
 
10. In addition to the requirement of legality, one legitimate aim that can justify an 
interference with a person’s Article 8 rights is if the measure in question is taken for 
the protection of the rights and freedoms of others.  In this regard it is relevant that, 
under European human rights law, not only is the State under a duty to avoid 
perpetrating abuses of rights guaranteed under the Convention (referred to as a 
negative obligation), the State, through authorities such as the Police and the courts, 
also has a positive obligation to protect its citizens from harm by other private 
citizens.  For example, Article 3 of the ECHR protects against torture, inhuman or 
degrading treatment or punishment and the ECtHR has held that physical harm, 
particularly when the victim is very young, can reach the level of severity required by 
Article 3.8 
 
11. Interferences with Article 8, where they are for an established legitimate aim, 
can only be justified if they are proportionate to that aim; this means the measure 
must go no further than necessary to achieve the stated aim.  Another key aspect of 
proportionality is that, where there is an alternative, less intrusive measure available 
which would achieve the stated aim, that is the option that should be used.9  Under 
the Human Rights Act 1998, it is unlawful for all public authorities – including courts 
– to act in a way that is incompatible with a person’s rights under the ECHR.10  This 
means that, in deciding whether to grant an order, a sheriff will have to consider 
whether making the order is a proportionate interference with an individual’s Article 8 
rights.  This, in itself, is a clear safeguard against the arbitrary imposition of 
restrictive orders.  Furthermore, the relevant sections of the Bill state that a sheriff 

                                            
7
 Pretty v UK (2002) 35 EHRR 1.  

8
 For example, see the case of A v UK, 27 EHRR 611, which concerned the State’s failure to protect 

against physical abuse. 
9
 See Campbell v UK 15 EHRR 137 at para. 62. 

10
 s.6 Human Rights Act 1998. 
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may only make an order if they are satisfied that the person’s behaviour necessitates 
that course of action and the orders are subject to review by appeal.   
 
12. The Commission is therefore of the view that, imposed appropriately in 
accordance with the Bill and the human rights principles set out above, the civil 
orders provided for in the Bill can strike the correct balance between the rights of 
members of the public and the rights of the individual concerned.  Notwithstanding 
the safeguards already present, the Commission believes that the Bill could be 
further strengthened by including specific references to proportionality and the strict 
necessity test referred to above.  The Commission believes this would better ensure 
that the correct balance is struck between the rights of the individual concerned and 
the rights of the wider public. 
 
Scottish Human Rights Commission 
19 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual harm (Scotland) Bill 
 

Written submission from Scottish Women’s Aid 
 
Foreword 
 
Scottish Women's Aid (“SWA”) is the lead organisation in Scotland working to end 
domestic abuse. We play a vital role in campaigning and lobbying for effective 
responses to domestic abuse.  
 
We provide advice, information, training and publications to our 37 member groups 
and to a wide variety of stakeholders. Our members are local Women’s Aid groups 
which provide specialist services, including safe refuge accommodation, information 
and support to women, children and young people.  
 
An important aspect of our work is ensuring that women and children with 
experience of domestic abuse get both the services they need and an appropriate 
response from the civil and criminal justice systems. 
 
Introduction 
 
SWA welcomes the Bill and we support the general principles. We note that it does 
not contain proposals for a specific “coercive control” domestic abuse offence as 
discussed in the pre-legislative consultation and would urge the Scottish 
Government to continue with their commitment to address violence against women 
by progressing the introduction of this specific offence as soon as possible.  
 
Section 1- Aggravation of offence where abuse of partner or ex-partner 
 
As the Policy Memorandum notes, the statutory aggravation model is well 
understood and SWA support this proposal with reference to both the comments 
made in our response to the consultation preceding this Bill and also paragraph 19 of 
the Bill’s Policy Memorandum, namely “… even once a specific offence has been 
introduced, there may be individual cases where it is more appropriate to prosecute 
the offender for another substantive offence and libel the aggravation to reflect the 
fact that the offence amounted to the abuse of the offender’s partner or former 
partner.” 
 
It is important that a statutory aggravation of domestic abuse be created in addition 
to a substantive offence of domestic abuse as the aggravation is both an important 
addition to the armoury of the COPFS in prosecuting these offences and a positive 
response from the justice system as a whole in identifying the spectrum of criminal 
offences and behaviours constituting domestic abuse.  
 
The aggravation will allow the COPFS to bring perpetrators of domestic abuse to 
account in cases where there is  insufficient evidence to prosecute under any 
specific  offence of domestic abuse but the background and context of the offence 
nonetheless indicates that domestic abuse has been present. It places the offence 
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firmly within the context of domestic abuse and is authority for the COPFS to lead 
evidence about the presence of such abuse in the background to the offence.  
 
Further, where the aggravation is proved, this must be taken into account by the 
court when determining sentence, and the conviction must be recorded in a manner 
which shows that the offence was aggravated by constituting abuse of a partner or 
ex-partner, as opposed to, for instance, an assault which simply appears to be an 
isolated incident. 
 
We have a query on the wording of the section. It provides the aggravation can be 
committed if the offence is perpetrated with the intention to cause physical or 
psychological harm to a partner or ex-partner, regardless as to whether the actual 
offence is committed directly against that partner, meaning the offence can, in this 
case,  be committed against a third party. 
 
The intention would be strengthened by explicitly stating this fact. While the wording 
of clause 1(3) attempts to do so by stating” It is immaterial for the purposes of 
subsection (2) that the offence does not in fact cause the partner or ex-partner 
physical or psychological harm” this does not make clear on the face of the Bill that 
the offence could have been directed against a third party. 
 
It is therefore suggested that clause 1(2) contains the additional text in bold,  
“… (2) An offence is aggravated as described in subsection (1) (a) if in committing 
the offence—  
(a) the person intends to cause the partner or ex-partner to suffer physical or 
psychological harm, regardless as to whether the offence is committed directly 
against that partner or ex-partner or  
(b) in the case only of an offence committed against the partner or ex-partner, the 
person is reckless as to causing the partner or ex-partner to suffer physical or 
psychological harm.  
(3) It is immaterial for the purposes of subsection (2) that the offence does not in fact 
cause the partner or ex-partner physical or psychological harm.” 
 
Section 2 Disclosing, or threatening to disclose, an intimate photograph or film 
 
We support the creation of this offence, the intention of which is expressed clearly in 
paragraphs 25, 26 and 33 of the Policy Memorandum. A specific offence of this 
nature makes the exact scope of the law clear, plugs gaps in existing law and sends 
a very clear message to victims and perpetrators that such conduct is criminal. 
 
However, while supporting it, we are of the opinion that it does not go far enough to 
capture the spectrum of behaviours perpetrated against women, and several matters 
require clarification, as follows: 
  
Omission in definition of sharing of private and intimate written and audio 
communications 
 
By referring specifically to only photographs or films the offence specifically excludes 
the sharing of private and intimate written and audio communications, such as 
letters, text messages, e-mails and voice-mail recordings.  The Policy Memorandum 
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states that that offences committed through these media would be difficult to define 
and interpret and there would be a risk of “…unintended consequences in terms of 
interference with freedom of speech.” It also goes on to state, at paragraph 35, “…It 
should be noted that it will remain possible for the Crown Office and Procurator 
Fiscal Service (COPFS) to prosecute the sharing of such materials using, for 
example, the Communications Act 2003 offence or the offence of threatening or 
abusive behaviour, in appropriate cases. “  
 
However, the Communications Act 2003 (“the 2003 Act”) is not an adequate 
substitute as it does not have the same powers of prevention and protection as the 
Bill proposals:-. 

 Firstly, unlike the proposed offence in the Bill, the offence under section 127 
of the 2003 Act can only be tried under summary procedure, not solemn, 
which limits the overall custodial and financial penalties, since the proposals 
allow for offences under this section to be tried under either summary or 
solemn procedure.  

 Further, the maximum term of imprisonment under the summary procedure in 
section 127 is limited to six months, as opposed to the 12 months in the Bill, 
meaning that women who are abused by having private written and audio 
communications shared without their consent would have a lesser protection 
and perpetrators may well tailor their behaviour to accommodate this gap in 
the law.  

 It should also be noted that the offence under section 127 is subject to a 
specific time limit for bringing prosecutions; from the date of the offence to 
three years from that date, provided that the prosecution is brought not more 
than six months after evidence which the prosecutor considers sufficient to 
justify proceedings comes to the prosecutor’s knowledge. Section 2 contains 
no such constraints. 

 The matter of “unintended consequences”  referred to in paragraph 35 of the 
Policy Memorandum is also misleading in that if the 2003 Act offence exists 
and has been used without any issue of “unintended consequences” then the 
Scottish offence is perfectly capable of being defined in similar terms to meet 
the lack of suitable penalties under the 2003 Act. 

 
We would agree with the comments made by Police Scotland that the offence should 
“take cognisance of all forms of communication and distribution.” 

 the impact of the written word and sound files of an intimate nature cannot be 
understated - if directed to the family, friends and work colleagues of the 
victim, they can be just as harmful as images 

 The exposure (or threat of exposure) of any of this material/data is designed 
to humiliate, control and abuse the victim and thus, victims must have access 
to, and confidence in, the application of robust justice 

 “Should this type of offending be split into two tiers, with new bespoke 
legislation ‘covering’ private, intimate images including moving images and 
existing legislation ‘covering’ written words and sound files, a justice lottery 
may develop,”  

In summary, the offence should be expanded to include sound files, e-mails, texts, 
voicemails on the grounds that the offence under the 2003 Act is not an adequate 
alternative to support the prosecution of offences involving these media. 
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Section 2(1) (c) – no definition of “consent” 
 

We note that the Bill does not define what is meant by a person giving “consent”, an 

important omission given that the proposed offence is intended to address the fact 

that the image was shared without the consent of the person involved. The Bill must 

make clear that explicit consent is required by B to A.  

 

Given the connection that the Bill makes to the Sexual Offences (Scotland) Act 2009 

(“the 2009 Act”) in relation to other definitions,, and the fact that that the 2009 Act 

contains a useable and implemented definition of “consent”, it would appear sensible 

to follow an already established explanation and base the definition of “consent” 

around that in section 12 of the 2009 Act, which states that “consent means free 

agreement (and related expressions are to be construed accordingly). “  

 

The definition would have to be worded appropriately to emphasis that “free 

agreement” meant agreement given in the absence of coercion, threats, duress or 

misrepresentation in any form and was informed. For instance, consent is not 

defined in the Data Protection Act but the  European Data Protection Directive (to 

which the Act gives effect) defines an individual’s consent as”…any freely given 

specific and informed indication of his wishes …” 

 
Consent must also be appropriate to the age and capacity of the individual and to the 
particular circumstances of the case and take account of the fact that consent is not 
permanent or even continuous; an individual will be able to withdraw consent,  

Section 2 (3) (b) - no definition of “reasonable belief” 
 
This section inserts possible defences against the offence, one of which being 
“reasonable belief”, stating that “… A reasonably believed that B consented to the 
photograph or image being disclosed.”  Again, the Bill is silent on the definition of 
what constitutes “reasonable belief” and once more, we would refer to the definition 
of “reasonable belief” in section 16 of the 2009 Act. In arriving at a form of words, it 
would be useful to use the text in that section, so a possible definition could be “In 
determining, whether a person's belief as to consent was reasonable, regard is to be 
had to whether the person took any steps to ascertain whether there was consent 
and if so, to what those steps were.” 
 
Section 2(3) (d) – no definition of “Public interest” 
 
This section offers a defence of a reasonable belief that the disclosure was in the 
public interest. This is very wide and a definition or explanation of public interest is 
needed to narrow the application of this. 
 
Section 2(4) (b) – assumption of general consent 
 
This allows for “general” consent to be assumed in relation to the sharing of images. 
A blanket presumption of consent being present at all times contradicts the intention 
behind the offence, which is intended to protect a person who did not give consent 
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for a particular image or film to be shared. “Consent” to one image does not mean 
consent to a second act or a forwarding of an image. A general approach neither 
enforces the requirement that consent is required on each occasion nor does it 
support the principle of consent, which necessitates an informed decision and free 
agreement being present. 
 
Section 3- Interpretation of section 2 in sexual context 
 
We note that the definition of “intimate” images is essentially restricted to being only 
those with a sexual context based on the definition of a ‘private act’ contained at 
section 10 of the 2009 Act. This is not a position we support and submit that the test 
for an “intimate image” should be that an image is private and intimate if the person 
featured in the image and the person sharing the image understand or consider it to 
be so.  
 
Section 4, via Schedule 1- offence against “hosts”, etc. 
 
This section and the Schedule intend to give effect to the EU Commerce Directive 
giving protection to host services where they are unwitting “hosts” of prosecutorial 
material, by providing a defence to any crime or offence that they may commit under 
section 2. It is our understanding that to give effect to the EU Directive, Member 
States’ domestic law must contain some civil/criminal liability or penalty which occurs 
on a failure to “take down. However, it is not clear that section 2 does actually create 
a criminal offence against host services, particularly since section 2(7) of the Bill 
refers to offences committed by “a person”, not hosting services, Information Society 
Service Providers, etc. 
 
We would therefore welcome clarity whether section 2 does, indeed, create an 
appropriate crime/offence. If this is not the case, the Bill will require a new section 
placing a liability on service providers, ISSPs and so forth. 
 
Further, Schedule 1, section 3(3) refers to hosting services avoiding liability if they 
“expeditiously removed” information and for clarity, and to ensure that host services 
do not delay in taking down abusive material, “expeditious” should be defined in the 
Bill by a specific time limit within which this must happen. 
 
Section 5 Making of non-harassment orders in criminal cases 
 
We fully support this section and it plugs a loophole in the law that has allowed 
persistent stalking and harassing behaviour to continue  
 
Section 6 Jury directions relating to sexual offences 
 
SWA fully supports these proposals. They are to  be commended and will, hopefully, 
go some way to address the misconceptions and prejudices faced by complainers in 
rape trials around what jurors believe constitutes a ‘normal’ reaction to sexual 
victimisation, as highlighted in the University of Nottingham research paper 
“Complainant Credibility & General Expert Witness Testimony in Rape Trials: 
Exploring and Influencing 
Mock Juror Perceptions” 
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http://www.rapecrisisscotland.org.uk/workspace/publications/Briefing-Report-
Munro.pdf 
 
Section 7 - Incitement to commit certain sexual acts elsewhere in the United 
Kingdom 
Section 8- Commission of certain sexual offences elsewhere in the United 
Kingdom  
 
We support the creation of these offences intended to close loopholes in the law 
around these matters  
 
Scottish Women’s Aid 
17 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Victim Support Scotland 
 

Victim Support Scotland (VSS) is the largest organisation in Scotland supporting people 
affected by crime.  We provide practical help, emotional support and essential 
information to victims, witnesses and others affected by crime within each local authority 
and every Sheriff and High Court in Scotland.  The service is free, confidential and is 
provided by volunteers.  VSS welcomes the opportunity to provide our views on the 

. 
 
Section 1  Aggravation of offence where abuse of partner or ex-partner 
 
The law as it is currently framed is too narrowly focused on individual offences, without 
taking into account the background against which these offences take place.  Without 
this context, VSS does not believe it is possible for the justice system to be able to 
appropriately deal with domestic abuse offences.  The nature of domestic abuse is that 
it is on-going, repeated and cumulative; if this is not taken into consideration during 
investigation, prosecution and sentencing, the severity and impact of the crimes cannot 
be understood and dealt with appropriately.   
 
A change to the criminal law in this field would complement the efforts of justice 
agencies such as Police Scotland and the Crown Office and Procurator Fiscal Service 
in establishing specialist forces to deal specifically with domestic abuse, ensuring that 
victims are given a response adequate and relevant to their experiences.  As such, we 
welcome the introduction of a statutory aggravation for offences involving the abuse of a 
partner or ex-partner.   
 
It is our view that the law should be further strengthened through the creation of a 
specific offenc , which would criminalise controlling or coercive 
behaviour.  
affairs; preventing them from maintaining social networks and support (creating social 
isolation); and intimidating and instilling fear through a history of past abuse and/or 
subtle threats in a way that does not meet the threshold of current law1.  This new 
offence should be similar to that of the stalking offence (s.39 of the 2010 Act), in that it 
would enable prosecution of a course of conduct which consists of separate acts, some 
of which may not necessarily be considered criminal when looked at in isolation.  Taken 
alongside the statutory aggravation, this would allow full recognition by the Scottish 
criminal justice system of the experience of victims of this kind of abusive behaviour.   
 

                                                 
1 s.38 of the Criminal Justice and Licensing (Scotland) Act 2010 
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Section 2  Disclosing, or threatening to disclose, an intimate photograph or film 
 
Victim Support Scotland supports the creation of a specific criminal offence for 
disclosing, or threatening to disclose, an intimate photograph or film without the 

We believe that this would provide a clearer understanding of how 
such crime should be prosecuted, in addition to raising awareness amongst victims and 
the general public that this type of behaviour is unacceptable, and most importantly, 
criminal.  The creation of such a specific offence would facilitate a truer reflection of 

 
 
VSS would welcome some clarity around consent, as specified within section 2(4).  We 
are concerned that there is no definition of consent included in the Bill, and would look 

e 
would suggest that consent be specifically defined, with this definition based on the 

within section 12 of the Sexual Offences 
(Scotland) Act 2009.  It should be made clear that explicit consent is required to 
disclose an intimate photograph or film, and that consent needs to be freely given on 
each occasion for the disclosure to be legal.    
 

(b) should be 
defined, perhaps reflecting the wording used within section 16 of the 2009 Act: 
determining...whether a person's belief as to consent...was reasonable, regard is to be 
had to whether the person took any steps to ascertain whether there was consent...;and 

 
 
In providing direction on how to interpret section 2, section 3 of the Bill defines an 

 a person is engaging in a sexual act of a kind not 
ordinarily done in public, or in which their genitals, buttocks or breasts are exposed or 
covered only with underwear.  In contrast to this restrictive definition, VSS believes that 
the victim  should be a fundamental consideration in defining what is 
intimate, as this is subjective and depends upon a variety of personal and cultural 
beliefs and characteristics.   
 
We are disappointed that the offence does not cover all intimate or private media files 
including, for example, emails, texts, letters and sound files.  Although we recognise 
that harassment through such means can be prosecuted through existing legislation, 
the intention behind the behaviour and the impact on the victim is comparable to that of 
the sharing of images and film.  Information sent through other media can be as private 
or intimate as an image, and cause humiliation, embarrassment or distress to the victim 
in the same way.  We would welcome consideration from the Committee on whether the 
Bill can be amended to ensure that this offence covers other types of media also.     
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Section 5  Making of non-harassment orders in criminal cases 
 
VSS warmly welcomes this section of the Bill as this would remove the burden from the 
victim in applying for the same order through civil means, and provide them with more 
immediate protection.    
 
Section 6  Jury directions relating to sexual offences 
 
We also welcome this section of the Bill, as we believe that statutory jury directions are 
required in sexual offence cases to negate the impact of common misconceptions held 

 
It is our view that the statutory jury directions as provided by this section can be used 
alongside expert witnesses to tackle these ill-founded perceptions, and to ensure that 
our juries are provided with the factual evidence they need to make well-informed 
decisions.   
 
Sections 7 and 8  Sexual acts elsewhere in the United Kingdom 
 
As well as assisting in the prosecution of those who either incite to commit or commit a 
sexual offence where the abuse has taken place in other jurisdictions within the UK, 
sections 7 and 8 of the Bill would enable prosecution on a single indictment, which 
would avoid forcing the child to go through the trauma of two trials.      
 
Victim Support Scotland has had experience of cases in which it has been challenging 
or impossible to prosecute an accused for a specific offence because the child victim 
has been unable to specify where the abuse took place.  This situation only serves to 
compound the impact of the crime and criminal justice processes on the victim and their 
family. We therefore support the introduction of sections 7 and 8 of this Bill.   
 
Victim Support Scotland 
17 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Supplementary written submission from the Scottish Human Rights 
Commission 

 
During last week’s evidence session before the Justice Committee on the Abusive 
Behaviour and Sexual Harm (Scotland) Bill, I offered to look specifically at section 5 
of the Bill. Having done this, SHRC’s comments on Sexual Risk Orders and Sexual 
Harm Prevention Orders regarding the importance of proportionality and the need to 
conduct assessments on a case-by-case basis apply equally to Non-Harassment 
Orders. The concept of proportionality can be split into four main parts: whether the 
objective of the measure is important enough to justify an interference; whether the 
measure is rationally connected to the aim; whether a less intrusive measure could 
have been used; and whether the infringement is disproportionate to the likely 
benefit of taking the measure.   
  
The specific issue raised at the evidence session was related to the fact that the Bill 
provides for Non-Harassment Orders to be made in criminal cases where a person 
has been found unfit to stand trial however, after an examination of the facts, the 
court has determined that they did commit the offence. The making of such an order, 
provided the requirements of legality, furtherance of a legitimate aim and 
proportionality are met, is not in and of itself precluded by human rights law. The real 
issue is perhaps more practical, in that where a person has not been able to stand 
trial originally, there is every possibility that they will not be able to tried for a breach 
of the Non-Harassment Order. It is therefore more a policy consideration on how 
useful the orders would be set against that practical reality. 
  
We hope that is helpful. Please do not hesitate to contact us if you require further 
assistance. 
 
Eleanor Deeming 
Legal Officer 
Scottish Human Rights Commission 
3 December 2015 
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11:36 

On resuming— 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 1 

The Convener: Item 7 is an evidence session 
on the Abusive Behaviour and Sexual Harm 
(Scotland) Bill. I welcome the Rt Hon Lord 
Carloway, the Lord Justice Clerk; Edward 
McHugh, deputy legal secretary to the Lord 
President; and Sheriff Gordon Liddle, vice-
president of the Sheriffs Association.  

I thank Lord Carloway for his statement, which 
will go on the Justice Committee website. 
Although the Sheriffs Association did not respond 
to the committee consultation, it did respond to the 
Government’s consultation, so I take it that it has 
not changed its position since then. 

Sheriff Gordon Liddle (Sheriffs Association): 
No, there is no change.  

The Convener: Excellent. That makes it simple 
for us. I go straight to questions from members.  

Margaret Mitchell: The bill introduces for the 
first time in Scotland two statutory jury directions, 
which must be given by the judge when certain 
evidence is led. Do you consider that statutory jury 
directions represent an unacceptable precedent 
with regard to the independence of the judiciary? 

Rt Hon Lord Carloway (Lord Justice Clerk): I 
would not quite go that far. As you know, statutory 
jury directions have been introduced in other 
jurisdictions of the Commonwealth. What I am 
trying to say is that it could be done but it is not 
what we would see as the best way of doing it. In 
other words, it was suggested that, if what is 
wanted is for these facts to be accepted by the 
courts, the better way to do that would be to 
declare that they are within judicial knowledge, 
which would enable a judge in any given case to 
give these directions without the necessity of there 
being any evidence. It would then be left to the 
judge to decide in exactly what cases these 
directions ought to be given, the position being 
that jury directions are intended to be real 
conversations between the judge and the jury, and 
the bill is introducing a degree not exactly of 
artificiality but of a quite mechanistic way of doing 
things. A requirement to tell the jury those facts 
without more is going to be problematic.  

Margaret Mitchell: Thank you. That is very 
helpful. 

The Convener: You are a bit tougher about that 
in your written statement, Lord Carloway. You say: 

 

“what is proposed is that the judge should essentially 
take on the mantle of the prosecution in making statements 
of fact dressed up as law.” 

That is a bit tougher, is it not? 

Lord Carloway: Yes, I think that that is fair. The 
bill would require the judge to state facts as law; in 
other words, the law would say, “These are facts”, 
and those facts would be designed to be in favour 
of the complainer in the case. Traditionally, that 
has come under the mantle of the prosecutor, who 
argues such matters before the jury, and the 
defence makes such submissions as they wish to 
make in response and the judge acts as the arbiter 
between them. 

The Convener: Do you wish to comment, 
Sheriff Liddle? 

Sheriff Liddle: Yes, convener. I have to say 
that I do not think that there is any difference 
between us here. The view of the Sheriffs 
Association is that there are dangers involved in 
legislating for something that goes in a jury 
speech. Just about every jury speech contains a 
repetition to the jury of the fact that its members 
are the masters of the facts and that they need not 
take into account anything that the judge says in 
charging it—or, indeed, anything that the 
prosecutor or the defence says. They are there 
only to indicate that the evidence exists and 
should be taken into account—or may be taken 
into account, depending on what the jury makes of 
it. 

Depending on the evidence that comes out in 
trials, this sort of suggestion could well find its 
place in a number of them. However, no two trials 
are the same, and there might equally be 
circumstances in which, if this sort of thing were to 
be made mandatory in a jury speech, something 
would be needed to dilute it to ensure that a jury 
was charged fairly and that there was no 
encroachment on the jury function. After all, the 
function of the judge with the jury is entirely 
different. 

In fact, I could see this proposal having an effect 
that was almost adverse to what would appear to 
be the desired effect. If it were necessary for such 
words to be used in every case and you had 
assessed that, because of circumstances, you 
really had to say to the jury, “However”, you could, 
for one thing, confuse a jury, whose members 
would be wondering, “Why are we being told one 
thing and then told another?” Another risk that you 
always run with juries is that, despite a judge 
stressing that anything he or she says need not be 
taken into account, jury members are looking for 
indicators from judges, and we have to go out of 
our way to avoid influencing a jury in any way 
whatever as a result of what we might say. 
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What I am really saying is that these are live 
situations and no two jury charges are ever the 
same. I think that the place for such suggestions 
would be the jury manual, which is a dynamic 
volume of suggestions and recommendations, and 
judges dealing with a certain array of facts and 
evidence could look at that and decide whether 
such things should be included in the charge. 

On the back of that, I point out that we also have 
the High Court and that if a judge at first 
instance—which is what it is with a jury—makes 
an error, it will be correctable. 

Margaret Mitchell: What about the role of 
expert witnesses in giving the same information? 

Lord Carloway: As I mentioned in my 
submission, there is provision in the Criminal 
Procedure (Scotland) Act 1995 for the Crown to 
lead evidence, basically to the same effect as is 
stated in the bill. However, it would be very 
expensive for the Crown to do that in every case. 
On the other hand, that evidence is, in many 
cases, agreed, because ultimately it is not 
controversial. The Crown will have an expert 
report, and it can go to the defence and say, “Will 
you agree that, for example, there can be good 
reasons why a person has not reported an incident 
for a year, two years or 20 years?” The joint 
minute in which the evidence is agreed is usually 
much more expansive and will contain greater 
explanations than what will be covered by the 
provision in the bill. 

11:45 

Following on from what Sheriff Liddle said, one 
can envisage a situation in which a judge gives the 
jury the direction that is stated in the bill and, as 
Sheriff Liddle was saying, the judge immediately 
goes on to say, “However, in this case you will 
have to consider whether the delay in reporting is 
significant or not.” The same thing would apply in 
the other proposed direction. There is a danger of 
achieving exactly the opposite of what is intended 
by the bill, by focusing on something that is not an 
issue. In other words, if nobody has said in the jury 
speech that the delay in reporting is significant, 
why focus on it? 

Margaret Mitchell: I want to make a small point 
about the minute of agreement. It will not be the 
first time that a very skilled defence lawyer has 
brushed over the minute of agreement and then 
made a lot of some other points to put doubts in 
the minds of the jury. I am always very sceptical 
about just using the minute of agreement. 

Lord Carloway: I agree with that. Even if those 
facts were agreed, the fact that there can be good 
reasons why a person would not report does not 
preclude the defence from saying that in a given 
case it should be regarded by the jury as 

significant. The question is whether it is perceived 
that a judge stating those directions will achieve 
the object of the bill, which is intended, I think, to 
reverse perceived misconceptions in the minds of 
the jury members. It would be odd for that to 
happen when set against what Sheriff Liddle has 
said is our standard introduction, which is, “We are 
the masters of the law. You must pay attention to 
what we are saying about the law. You are the 
masters of the facts. It is a matter entirely for you, 
the jury, to decide what to make of the evidence.” 

The Convener: Gil Paterson has a 
supplementary question, but the trouble is that 
everybody is going to be asking about jury 
directions, so there really are no supplementaries 
on this. He will be next after Christian Allard. We 
will all be focusing on jury directions. 

Christian Allard: Good morning. My question is 
on jury directions. I want to ask the panel whether 
they are aware of the evidence that Professor 
Vanessa Munro has given us about research 
using mock juries. We have heard from Lord 
Carloway this morning that other jurisdictions are 
already using the proposed kind of procedure. Do 
you know about the evidence that is out there? 

Lord Carloway: We are aware of the research 
that was carried out by Professor Munro and her 
colleague, which is referred to in the consultation 
paper. I have not looked at the research myself, 
but I am aware of what it is suggesting, which is 
that there is a view that some members of the jury 
may have preconceived views about the matters in 
the bill. That is accepted, which is why the Crown 
leading evidence to rebut such things may well be 
a good idea. As I said in the written statement, the 
idea that those facts should be regarded as 
judicial knowledge may be a good one, to enable 
the judge to give those directions in a suitable 
case. 

Christian Allard: Have any other members of 
the panel looked at the research? 

Sheriff Liddle: I have read what is said about 
the research in the Scottish Parliament information 
centre briefing but not the research itself. I do not 
want to be critical of the research, but it involved 
only a very small sample and three scenarios that 
were set up. It can well be imagined that each 
juror, as an ordinary member of the public, brings 
with them—and I mean this in the most anodyne 
way—certain prejudices. They bring with them 
their own feelings and views on things. Those 
views will cover all manner of things and not just 
this single aspect. Short of abolishing juries, I do 
not see how that can be addressed. 

Christian Allard: We heard about that evidence 
and how these misconceptions are very much 
present not only in juries but in society at large 
and how the bill would be a way to address those. 
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When we talk about how to address those 
misconceptions, if we are talking about your time 
being spent on that at the start of the procedure in 
such cases, it will be the same for all cases 
attributed to this subject. I was a bit surprised 
when I read some of the submissions saying that 
directions should be given only at appropriate 
times and for appropriate cases. That seems to 
miss the point of the evidence that it should be 
done for every case and at the start of the 
procedure.  

Lord Carloway: The directions would be given 
in the charge to the jury at the end of the case. It is 
suggested in some of the documents 
accompanying the bill that it would remain for the 
judge to decide exactly what was said. I am not 
sure that that is right, because if an act of 
Parliament says that  

“the judge must advise that”  

and then states exactly— 

The Convener: Actually, Lord Carloway, new 
sections 288DA and 288DB of the Criminal 
Procedure (Scotland) Act 1995, as introduced by 
section 6 of the bill, each contain an opt-out. In 
each of those sections, subsection (3) states that 
subsection (2), which is mandatory, 

“does not apply if the judge considers that, in the 
circumstances of the case, no reasonable jury could 
consider the evidence, question or statement by reason of 
which subsection (2) would otherwise apply to be material 
to the question of whether the alleged offence is proved.” 

There is still some judicial discretion.  

Lord Carloway: There is judicial discretion as 
to whether to give the directions, but if you decide 
that a case is one in which subsection (2) applies, 
you must give that particular direction. I do not 
think that the bill in its present form allows the 
judge to vary it in some way; that would seem to 
be contrary to what Parliament would state. It will 
remain the case that, when the judge in a given 
case is giving a charge to the jury, he will say, “I 
am required to advise you that there can be no 
good reason why a person” et cetera, and then will 
be free to give such other directions as he thinks 
are appropriate to achieve the appropriate balance 
of fairness in the case. That is what would cause 
me concern. In certain cases, the bill is going to 
focus on an issue for the jury that is not really in 
dispute.  

The Convener: I understand. 

Lord Carloway: I do not think that any of us has 
a problem with this type of direction being given in 
appropriate cases. We think that there may also 
be force in the view that some judges might be 
reluctant to give these directions in the absence of 
evidence to support them—that is to say, evidence 
in the case—but the way round that is to state that 

they are judicial knowledge, which enables the 
judge to state them as fact.  

The Convener: Do judges say that just now? 
Do they say that as a general statement, or do 
they make a specific statement on a case? What 
do judges say at the end if someone has delayed 
reporting and did not show signs of violence? 
What would a judge or a sheriff say just now, if 
anything, in directions to the jury? 

Lord Carloway: The answer is that it is 
variable, as I think is recognised. Imagine that 
there has been a delay in reporting. There can be 
different types of delay. There could be a delay of 
a week, a year or 20 years. Imagine the dynamic 
of the trial. Somebody is going to ask the 
complainer why there was a delay in reporting, 
and the complainer will give a response to that 
and the response could be a number of things. If 
there is an explanation from the complainer as to 
why there has been a delay in reporting, which 
could be to do with embarrassment or with not 
wanting to go through the trial process, the judge 
will listen to what is said about that in the 
speeches from the Crown and the defence and will 
then try to balance the two things up.  

However, in the situation that we are envisaging 
here, many judges will say, “Of course, ladies and 
gentlemen, you will appreciate that just because 
someone has not reported an incident for a period 
of a week”—or a month, a year or whatever it is—
“it does not mean that the incident did not happen. 
You have to listen to what the complainer said 
about why she did not report, and you have to 
appreciate that there may be many reasons why 
somebody might not report an incident. On the 
other hand, you have the submission of the 
defence counsel to the effect that this is 
significant, and that is something that you will have 
to bear in mind when assessing the credibility and 
reliability of the complainer.” That would be 
relatively commonplace. On the other hand, some 
judges would not go into the issue and would just 
leave it for the jury to determine. 

Sheriff Liddle: One of the things that we all 
say, in every charge to a jury, is that, on the one 
hand, depending on what the jury has made of the 
evidence, they may draw certain inferences from 
it, but on the other, they must not speculate—they 
are given a specific warning against speculation. If 
such a thing arose in a trial that I was dealing 
with—and I think that the same would apply for all 
my colleagues—a warning against such 
speculation might well be given with specific 
reference to a piece of evidence, in order to 
illustrate to the jury where they could be entering 
into the realm of speculation rather than drawing a 
reasonable inference from the evidence. 

The Convener: Thank you, that is very helpful. 
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Gil Paterson: How would panel members react 
if they became aware that an individual jury 
member had preconceived ideas? 

Lord Carloway: Do you mean if it came to light 
during the course of the trial that a juror had views 
that a person could not be considered guilty of 
rape if there was no use of violence, for example? 

Gil Paterson: Yes, something like that—maybe 
if you were aware that, before the trial started, 
someone had preconceived ideas. 

Lord Carloway: I am not sure that we would 
ever know that. 

The Convener: Unless they put it on Facebook 
or something. 

Lord Carloway: If we did know, someone would 
object to that juror sitting on the jury. 

Gil Paterson: The evidence from Professor 
Vanessa Munro suggests that the public—never 
mind juries—have preconceived ideas about how 
someone should react. In other words, if someone 
claims rape, the public believe that that person 
should not be calm and should act in a particular 
way, and that they should have automatically 
resisted and been injured in some fashion. As we 
know, that does not always happen.  

There is other evidence, mainly from women’s 
groups, that suggests the same thing. That is 
anecdotal evidence, but people engaged in that 
area talk about it all the time. The evidence stacks 
up. If you would react to one jury member having 
preconceived ideas, then, given that the evidence 
suggests that a good part of the general public 
have preconceived ideas about how people should 
perform and act in such cases, should we not do 
something about it?  

Lord Carloway: We are not in any way 
suggesting that what is contained in the bill should 
not be said to juries in a given case. Rather, we 
are suggesting that what is proposed is not the 
best way to go about it procedurally and nor is it 
the best approach in practical terms. To some 
extent, we must trust judges to act in an 
appropriate way in an appropriate case. That is 
why, if a suggestion of the nature that you raise is 
made during the course of the trial by, for 
example, defence counsel, I would expect the 
judge or sheriff to react to that comment and to 
correct it. It would be part of his or her job to do 
that. However, to make it a mandatory direction in 
almost all cases is what causes the problem.  

I am repeating myself to some extent, but if you 
imagine the dynamic of the trial as it happens, and 
we give the jury the direction that is required by 
Parliament, that would be fine, but then the judge 
would go on to say that the jurors must consider 
the case before them and the evidence in that 
case. We give juries direction specifically to deal 

with general prejudices in the case. We give jury 
directions that they must decide the case purely 
on the evidence that has been led before them. 
One would expect, again in the dynamic of the jury 
room, that if someone had a prejudice of some 
description, the other jurors would attempt to 
address that in their deliberations—they may not, 
but I would expect them to. 

12:00 

Gil Paterson: How would you overcome the 
issue that, if the evidence on this is correct, a 
percentage of the public do not see that as 
prejudice? If the people who are involved in these 
cases do not conform to a particular way of acting, 
reacting or composing themselves, they are 
automatically not believed. The evidence would 
suggest that that attitude is held by members of 
the public and people on juries, so in every trial 
there will be jurors who have preconceived ideas. 
They are not bad people; they just think that the 
woman, or man, in the case must be lying 
because they are not acting in the way that they 
expect them to act, so they think that the offence 
did not happen. 

If that is the case, as the evidence suggests, 
how do we overcome it, other than through 
education by the Scottish Government? I suggest 
that the court is the best place to do that. People 
are there to listen to the evidence presented, but 
they might be wrong at the start. Should all that be 
explained or is there a good reason not to do that? 

Lord Carloway: You have raised an interesting 
point about the way that people think generally in 
society. We are trying to look at this from a 
practical point of view. We are not in any way 
suggesting that efforts should not be made to 
correct misconceptions among juries. In any given 
case, the judge will be expected to do that—if 
those misconceptions are detected. 

I return to what I have said already: we the 
judges direct the jury on the law that is to be 
applied to the case. That is our primary purpose. 
We tell juries at the beginning that the facts are for 
them and that it is for them to assess the 
witnesses and make up their minds, applying their 
collective common sense. That is the jury’s 
function. If a judge is seen to dictate, or attempt to 
dictate, to a jury on what facts should or should 
not be found, that would be in the realms of 
counterproductive. 

I do not think that I can answer the question 
about how to deal with the problem other than to 
say that we have offered an alternative solution, 
which we think would be more practical and would 
fit in with our system rather better than what is 
proposed in the bill. If we go back to approaching 
these facts as judicial knowledge, we can go back 
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to the Judicial Institute for Scotland and ask it to 
devise some model directions along the lines of 
what has been done in England. 

John Finnie: If I noted this correctly, Lord 
Carloway, you used the phrase “appropriate 
manner”, but not all judges act in an appropriate 
manner. I refer in particular to the Court of 
Appeal’s ruling in the past couple of weeks where 
criticism was made of the judge, who was quoted 
as saying that the victim of multiple rapes had 
acquiesced in those rapes. Comment was made 
about delayed reporting and the fact that the victim 
had continued to cohabit with the accused. I am 
trying to understand the difference between 
comment and direction and where there is an 
overlap. Will you give me some guidance on that, 
please? 

Lord Carloway: In the case to which you refer 
the important thing to bear in mind is that there 
was no criticism whatever of the judge’s directions 
to the jury, nor indeed of his conduct of the trial. 
The convictions followed quite an unusual trial. I 
am not aware of there being any criticism of a 
judge’s directions to the jury on the particular 
points with which the bill is concerned. 

John Finnie: What about the relationship 
between comments that a judge would make and 
directions that they would give? You said that 
directions are given on the specifics of the law. 

Lord Carloway: There has been no criticism of 
the judge’s conduct— 

John Finnie: Could you set aside that case and 
respond in general terms, please? 

Lord Carloway: I wonder whether you could 
repeat the question. 

The Convener: What is your general question, 
John? 

John Finnie: Judges will presumably make 
comments in the course of their direction on what 
has been heard and they will comment specifically 
in relation to their position on the legal issues that 
that gives rise to. 

Lord Carloway: In the course of directions to 
the jury, a judge will be expected to direct the jury 
in accordance with our well-known principles and 
practice. Again, I am unaware of any criticism of a 
judge’s directions to the effect that they would 
contradict or in any way affect what was contained 
in the bill. I think that what you are referring to are 
not directions to a jury—nor, indeed, any 
statements made in the course of the trial—but 
certain comments made by the judge at the point 
when he is reporting to the appeal court on the 
reasons for his sentencing. Those reports are 
released to parties and may be mentioned during 
the appeal proceedings. 

It is important that a judge should feel free to 
state exactly why he has selected a particular 
sentence and be given free rein to explain his 
reasoning. If in the course of that reasoning he 
says something that the appeal court determines 
is wrong, we will say that, as we did in that 
particular case, and we will expect the judge to 
take into account the appeal court’s view and to 
act accordingly. 

In sexual offences generally, as I am sure the 
committee will appreciate, in relation to the 
matters that have been raised—and I hope that 
Mrs McInnes has got my reply—about the 
prosecution and sentencing of sexual offences, 
the law is progressing. It is moving from a certain 
position, where it was 20, 30 or 40 years ago, into 
the modern era. We are trying to keep the law, so 
far as approaches to both directions and 
sentencing are concerned, in tune with modern 
thinking. 

Reference has been made to something called 
acquiescence, or condonation, as is sometimes 
said. That was mentioned because a particular 
case in the late 1980s, which was the first case in 
which a husband had been prosecuted for the 
rape of his non-estranged wife, and in which it so 
happens that I was the advocate depute at first 
instance, went to the appeal court, where the Lord 
Justice General made remarks of that nature, 
primarily in relation to whether a person should or 
would be prosecuted for the rape of his wife with 
whom he was continuing to live where the wife 
had, as it was put, forgiven the act. 

We are sitting on an appeal court decision of 
that nature where those words have been used. 
Those or similar words have also been used in the 
sense of whether the fact that someone is 
continuing to live with someone should be taken 
into account not in relation to the rape, which 
would be proved—and there is a conviction—but 
in deciding whether that is a significant feature in 
sentencing. The issue of continued cohabitation 
with someone and its effect on sentencing is 
something that most jurisdictions are wrestling 
with, and different views are being expressed in 
the Commonwealth as to how significant that is, 
not in relation to whether the person was raped 
and not in relation to conviction, but simply in 
relation to the appropriate sentence in that type of 
case. 

John Finnie: I am grateful for that detailed 
explanation. It is not everyone who gets the Lord 
Justice Clerk’s personal explanation in that way. 
Public perception is very important and there are 
reports of some terms being used—I will not 
repeat them—that people would find deeply 
offensive. I want to maintain an open mind, and 
that is why I am trying to understand to what 
extent freedom is afforded to a judge to make 
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comment in general terms, away from the 
specifics of direction in law. 

The Convener: I will try to clarify John Finnie’s 
point. A judge gives the jury specific directions 
after all the evidence has been led. However, if the 
judge at any point makes a highly inappropriate 
remark that might affect the jury’s decision but it is 
not part of the jury directions, the question is what 
impact that would have on the jury’s decision. I 
think that John Finnie is separating remarks that 
are made in the process of the trial from jury 
directions. Is that right? 

John Finnie: No, not entirely. In the totality of 
summing up, presumably a judge can say things 
that might be determined as legal direction, and 
there will be comment allied to that. 

Sheriff Liddle: May I comment on this matter? 

The Convener: Yes, please. 

Sheriff Liddle: I am sure that committee 
members understand how a jury trial unfolds, but it 
might be important just to lay it out. The judge sits 
and listens to all the evidence, takes notes on it 
and reviews it when it comes to charging the jury. 
First, there is a prosecution speech to the jury, in 
which the prosecutor will probably suggest what 
the jury should make of the evidence; then there is 
a defence speech, in which the defence will 
probably suggest what the jury should make of the 
evidence. The judge listens to all that and, 
according to what they have heard, might modify 
what they intended to go into the charge to the 
jury. 

The charge is dynamic and deals with 
everything—the evidence in the case and what 
was said in the speeches. At the point of charging 
the jury, the judge will be at pains to say that the 
judge is the master of the law, and will give the 
jury what assistance it requires in understanding 
the law that has to be applied but make it clear 
that the facts are for the jury. If necessary, the 
judge will draw attention to parts of the evidence 
but only because the jury has to know what to do 
with it—how to take it into account and where to 
place it, if the jury makes something of it. 

The situation is very dynamic and every case 
turns on its own circumstances. The biggest 
danger from the proposed mandatory jury direction 
would be possible unintended consequences. The 
mandatory aspect could take prominence to such 
an extent that I as a judge might be required by 
law to interfere to an extent with the jury function, 
which I never do. It is hardwired into judges that 
they do not interfere with the jury function, which is 
consideration of the evidence. 

John Finnie: With respect, do you resent 
lawmakers suggesting the kind of approach that is 
proposed? As we have heard from Mr Paterson, 

there is genuine public concern about matters in 
rape trials. As I have said, I am probably more 
minded to support the prosecution leading an 
expert witness. However, is there resentment on 
the part of the judiciary that politicians are 
interfering? 

Lord Carloway: No. I would not describe it as 
resentment. We are all members of a democracy 
and we respect Parliament’s legislative function. 
We do not get upset in the way suggested. If 
Parliament wants to tell judges to give the jury the 
directions proposed in the bill, we will give them. 

John Finnie: Good. 

Lord Carloway: We will certainly do that. 
However, we have stated that it is traditionally the 
role of the judge, rather than Parliament, to decide 
on jury directions. That is the way that it has been 
in the division of constitutional responsibilities, but 
that takes us only so far. In any jurisdiction in the 
Commonwealth, it is very rare for a Parliament to 
dictate to judges what they should say in jury 
directions, although it has been done in a couple 
of jurisdictions. If you want us to say something 
specific in jury directions, we will do so. However, 
we are just saying that what is proposed is not 
necessarily the best way of doing that. 

John Finnie: Okay. Thank you. 

The Convener: Thank you. We appreciate that 
if we make that law, you will not break it. 

Lord Carloway: Absolutely. 

The Convener: That is handy to know, even 
though there will be a bit of difficulty for you. 

12:15 

Alison McInnes: I have a follow-up question 
before I go on to my main question. I am 
concerned that if a judge, in giving an appeal court 
his reasons for sentencing, has views that are so 
significantly out of step that you describe them as 
“pithy”, those strong views would be present all the 
time in that judge’s consideration and so would 
influence whether he gave a direction to a jury 
about any particular thing. Is that not the case? 

Lord Carloway: Again, I am anxious not to 
stray into a particular case. We said all that we 
wanted to say about it in the opinion of the appeal 
court. As I have written, the word “pithy” was not 
intended to be pejorative—it means that those 
were succinct remarks that the judge made in 
certain areas of sentencing. The particular 
directions in that case, so far as we are aware, 
were impeccable. There is no sense of the judge’s 
remarks being— 

Alison McInnes: It is the absence of direction. I 
do not want to talk about that particular case, but I 
draw from that that some judges give directions in 

283



47  8 DECEMBER 2015  48 
 

 

some areas in relation to some of the things that 
Gil Paterson spoke about and some do not. We 
are trying to get to the bottom of why they do not 
give such direction. Is it due to their beliefs? 

Lord Carloway: No. The reason why there is a 
problem in this area is that some judges take a 
very strict view of what they can tell the jury. In 
other words, if we take the proposition that there 
can be good reasons why a person may not tell 
others of an incident for a while, some judges will 
take the view that in a particular case there is no 
evidence to support that proposition and therefore 
that they should not give a jury such a direction. Of 
course the Crown may lead evidence that the 
proposition is correct, in which case the judge will 
give the direction. Other judges may be more 
proactive in what they say to juries and may give 
the directions contained in the bill, without there 
being an evidential base for it. If they do so, they 
risk the appeal court stating to them that they 
should not have given the direction because in 
that particular case there was no evidence to 
support it. There is that difference of view between 
different members of the judiciary and that is the 
problem area, which is why the legislation is in 
contemplation. 

Alison McInnes: Thank you. I turn to the jury 
manual, which Sheriff Liddle described as a 
“dynamic document”. How is that document 
changed over time? How and when is it amended 
and why have model directions for the situation 
that we are discussing not yet been developed? 

Lord Carloway: The jury manual is a fairly 
substantial document. It is online, if you wish to 
view it in its entirety. 

The Convener: There is a challenge for you, 
Alison. 

Lord Carloway: I mean that you can see what it 
looks like online. We have created it over the past 
20 or so years, and before that there was 
essentially nothing but word of mouth. First, it 
contains statements of what the law is thought to 
be and secondly, it contains model directions to 
the jury. Judges do not have to follow those 
directions and, depending on the particular 
circumstances of a case, they will not follow them. 
Many judges have their own speaking styles, 
which are not consistent with the model in the jury 
manual. 

The jury manual is under the auspices of a 
committee, which is headed by one of the High 
Court judges, who will revise its terms on a 
roughly annual basis—it is in a position of constant 
revision. If a judge has a particular problem with a 
direction or some new case arises—or if 
Parliament decides that a direction must be 
given—the jury manual will be amended. The 
amended manual is then sent out to all judiciary. 

Have I missed anything? 

Alison McInnes: Yes. Earlier, you said that the 
law was moving and that things were changing, 
particularly in relation to sexual cases. Women 
would say that the progress is glacial. I am trying 
to understand at what point someone might be 
able to suggest that something is what you 
referred to as “judicial knowledge” and so would 
make its way into a model direction. Is that what 
would happen or is that separate? 

Lord Carloway: If it were judicial knowledge, it 
would enable a judge to give a direction because 
there would then be no fear that there was a lack 
of evidential base. Judicial knowledge is basically 
a statement of things that are universally 
acceptable, such as the basic rules of 
mathematics or geography. If Parliament said that 
X and Y are facts that are judicial knowledge, the 
judge would not have to worry about giving the 
jury a direction that had no evidential base, 
because they would be able to state those things 
without fear of contradiction. 

Alison McInnes: Okay, so that is separate. 

Lord Carloway: You asked why that in 
particular was not in the jury manual. I understand, 
having spoken to the Judicial Institute for 
Scotland, which tends to deal with such matters, 
that it was put on hold. This is not a criticism, but 
when the institution’s consultation came out, that 
area was left to see what was going to happen. 
Maybe we should have proceeded to develop 
model directions at that point. 

Alison McInnes: Until then, people might not 
have been aware that there should be model 
directions. That is what I am trying to get at. How 
do judges, or the people in charge of the jury 
manual, say, “We need to update things.”? 

The Convener: Not the jury manual. 

Alison McInnes: Sorry. I mean the judicial 
manual. 

Lord Carloway: No—it is called the jury 
manual. 

The Convener: Is it really? I beg your pardon. I 
drifted there. 

Lord Carloway: That area has been under 
contemplation for some time, in the sense that the 
amendment to the 1995 act that was made in 
2004 and which enabled the Crown to lead 
evidence was made because of the same concern 
that we are discussing now—that some jury 
members may have a preconception. The 
intention was to allow the Crown to lead evidence 
that would previously probably have been 
regarded as inadmissible because it is evidence 
that is directly about somebody’s credibility, which 
we tend to exclude as collateral. The issue has 
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been under contemplation, and it may be that we 
should have followed the English line sooner and 
got some model directions out. I accept that. 

Sheriff Liddle: I would like to add a piece of 
information, because I had the benefit of hearing 
from the director of the Judicial Institute very 
recently. The jury manual has recently gone 
exclusively online for the first time. It used to be 
published annually, as Lord Carloway said, but it is 
no longer published. My understanding is that that 
means that the manual is now continually updated 
and that, when something happens such as a 
decision from the High Court or a 
recommendation, updating it is a continuing 
process because it is easier to do that online. 

The Convener: There is a little debate going on 
here about judicial knowledge and jury manuals, 
which we will save for later. I turn now to Roderick 
Campbell.  

Roderick Campbell: Most of my questions 
have been answered, but I wanted to put 
something to you, Lord Carloway, that was 
suggested in evidence by Mr Meehan, who 
represents the Faculty of Advocates. He said that, 
if matters were in the jury manual, there would still 
be a danger of a direction on which no evidence 
had been led. Do you think that that is a real 
danger?  

Lord Carloway: Yes. Although I do not have 
the precise name of the case, I understand that, 
south of the border, where there are model 
directions, there have been instances—or at least 
an instance—where the judge has gone off piste, 
so to speak, and has given a direction that goes a 
little further than that and which has been criticised 
as not having an evidential base. People are quite 
capable of challenging the jury manual directions 
as not being correct in law, or there could be a 
challenge on the basis that a particular direction in 
the jury manual did not have an evidential base in 
fact. That is a possibility, and we would have to 
decide whether it was well founded or not. Does 
that answer your question? 

Roderick Campbell: Yes, I think so. 

Lord Carloway: Mr Meehan was basically 
asking whether, if the direction was not statutory 
and was just in the jury manual, it would be 
possible for a conviction to be overturned because 
a judge had given a direction that was in the jury 
manual but which did not have an evidential base. 
The answer is possibly. From time to time, we get 
challenges to the contents of the jury manual. It is 
not law; it is guidance. 

Roderick Campbell: Mr Meehan went on to 
discuss what would happen if there were 
mandatory directions in this area, which would set 
a precedent. In the absence of jury research, he 
was not sure whether the jury would find that 

helpful—if there was a pressure to be considered 
across the board. What view do you take on the 
issue of precedent? Would jury research assist? 
We are now embarking on an era of jury research. 

Lord Carloway: I do not think that the cabinet 
secretary has given us the full scope of the 
proposed research, but this area would be an 
obvious one for ascertaining whether the research 
carried out by Professor Munro and her colleague 
is valid—correct is not quite the right word. 

I am not quite sure how to answer your 
question. 

The Convener: I am trying to discern the 
distinction between “valid” and “correct”. 

Roderick Campbell: I take the point that this 
would be an ideal area for jury research. What is 
your view on whether the measure sets a 
precedent on its own, if we were to proceed with 
mandatory directions? 

Lord Carloway: That relates to the general 
constitutional position, although, with reference to 
Mr Finnie’s comments, I am anxious not to talk 
about us resenting it or getting upset. Yes, it sets a 
precedent. If Parliament dictates what should be 
said to juries by a judge in this area, other people 
will no doubt seek to extend that to other areas 
and will wish other directions to be given, and that 
is where we get into the constitutional divide. 

The Convener: I take it that that point relates to 
concerns about that becoming the politicians’ role, 
breaching the very clear and important line 
between the judiciary and politicians. 

Lord Carloway: Yes. 

The Convener: That is not good news, is it? 

Lord Carloway: No, we would not think so. 
Mutual respect is very important, and I think that 
we have it in this jurisdiction. 

The Convener: Would it not be important also 
to retain the tensions between the judiciary and 
the politicians—tensions that are useful for 
democracy? Would you subscribe to that view? 

Lord Carloway: I would. The balance is very 
important: that form of tension should remain, as 
long as it does not drift into resentment. 

The Convener: I was not suggesting that for a 
moment. 

What is your view on that, Sheriff Liddle? I have 
concerns about section 6, as is obvious from what 
I am saying. 

Sheriff Liddle: I entirely agree with what Lord 
Carloway has said on the matter. Those tensions 
are important, and the distinction is important. If 
there is a clear and defined line and that line is 
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crossed, it often disappears—we look back, and it 
is gone. 

Margaret McDougall: I have some questions 
about sexual risk orders. One of the features of 
the sexual risk order is that, according to the bill as 
introduced, the order may be imposed on a person 
who has not been convicted of any offence, but 
who has 

“done an act of a sexual nature”. 

However, 

“an act of a sexual nature” 

is not defined in the bill. Could the panel give me 
their understanding of what  

“an act of a sexual nature” 

is, as provided for in the bill? 

Lord Carloway: That is not something that the 
judges have expressed any views on. We 
regarded that as primarily a matter of policy for 
Parliament. We did not really have any views on it 
at all. It is entirely a matter for Parliament to 
determine. We would address that in a given case. 
I am sorry that I cannot help further on that; we 
thought that that was policy. 

Margaret McDougall: Okay. Maybe you will not 
wish to answer any of the questions on the issue, 
because it is not in your remit. 

Lord Carloway: It is not a question of not 
wishing to answer them; we thought that we would 
be straying into policy. 

The Convener: It is not appropriate for the 
witnesses to comment on that. 

12:30 

Margaret McDougall: Okay. Are you concerned 
about the fact that sexual risk orders could be 
imposed on an individual who has not committed 
an offence? 

Lord Carloway: The judges have not made any 
comment on the validity or otherwise of that 
proposed legislation, on the basis that it is 
Government policy and a matter for Parliament to 
rule on, rather than for the judges to comment on. 

The Convener: Is it an issue, however, under 
the European convention on human rights, that a 
person on whom such an order is to be imposed 
will not have the right to appear before the sheriff 
to prevent it from being imposed on them? Can 
you comment on that, from a legal point of view? 

Lord Carloway: The matter is judicially 
determined by the sheriff, so it would be— 

The Convener: Our briefing paper states: 

“where an application is being made for a sexual risk 
order under section 26, the person against whom the order 

is being sought would have the right to make oral 
representation to the court before a sexual risk order is 
imposed.” 

Can you clarify whether, in a case where an 
application is being made for a sexual risk order, 
the person will have a right to address that—it is 
not just discretionary? 

Lord Carloway: Yes, as I understand it. 

The Convener: They will have a right—it is 
absolute. 

Lord Carloway: The application is to go to the 
sheriff. I am not in a position to address that 
particular section. I did not think that I was going to 
be asked about it. 

The Convener: Forgive me for a moment while 
I find the section in the bill. 

Sorry, I phrased it wrongly—it has been a long 
day. Maybe I am reading it too quickly, but section 
26 does not actually say that, procedurally, the 
party has a right to appear before the sheriff. Am I 
right or wrong? Section 26(2) just says: 

“An appropriate sheriff may make a sexual risk order 
only if satisfied that the respondent has ... done an act of a 
sexual nature”, 

and so on. It does not at any point say that the 
party has a right to be heard. 

Lord Carloway: As I said, I have not applied my 
mind to that. We may be called on to rule on that if 
there is a problem of that nature. Obviously, 
Parliament has obtained the usual certificate about 
ECHR compliance. It would depend on the 
procedural rules that surround the matter. 

The Convener: There is a right of appeal, but it 
would be better if the person had an opportunity to 
make a representation at the first hearing, rather 
than go through the appellate procedure. 

Lord Carloway: The sexual risk orders will 
replace existing orders—the risk of sexual harm 
orders. 

The Convener: I will move on to my last 
question, unless Margaret McDougall is not 
finished. 

Margaret McDougall: I was going to ask a 
question on another issue. 

The Convener: Please do. 

Margaret McDougall: Are the witnesses able to 
comment on the reasons for the very low numbers 
of risk of sexual harm orders that have been 
granted by the courts in Scotland to date? 

Lord Carloway: I cannot comment on that. I 
have done no research at all on that matter. I am 
terribly sorry, but I did not anticipate answering 
questions on chapter 4 of the bill, as we regard 
that as a matter of policy. 
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The Convener: What about Professor Liddle? 
That is a matter for the courts, surely. 

Sheriff Liddle: I am afraid— 

The Convener: Did I call you “Professor”? 
Sorry—I meant “Sheriff”. 

Sheriff Liddle: I thought that I could hang on to 
that for a while. 

I am really sorry, but there is nothing that I can 
add. I did not come prepared to answer that sort of 
question. It is a policy matter and therefore 
something that we should not comment on. 

Lord Carloway: If you want us to take the issue 
away and think about whether we can make a 
comment, I am happy to do that and write in if— 

The Convener: That would be helpful, if you 
feel it appropriate. 

I will ask a final question, although I am 
probably going to regret this, because I have 
already got muddled up with professors and 
whatnot. How does something become judicial 
knowledge and how do we know that it is judicial 
knowledge? 

Lord Carloway: Judicial knowledge is 
something that grows over time. There are certain 
things that do not have to be proved, such as the 
fact that there is a railway between Edinburgh and 
Glasgow. 

The Convener: So it is basic stuff. 

Lord Carloway: Yes, it is basic stuff that 
everybody ought to know and it is accepted as 
fact. 

The Convener: So is the fact that somebody 
might not report something of a sexual nature for a 
long period of time judicial knowledge? Does that 
fall into that category? As you say, it could be a 
month or years. Is the fact that that sometimes 
happens judicial knowledge, just like the fact that 
there is a railway line? 

Lord Carloway: Personally, I think that the 
propositions in the bill may well be judicial 
knowledge, because I do not think that what is 
stated is controversial, as a matter of fact. I think 
that what is stated is correct. Therefore, in that 
sense, it is judicial knowledge. However, I do not 
think that every member of the judiciary would 
necessarily share that view. It goes back to how 
confident the judge feels about stating things to 
juries with no evidential base. 

The Convener: So judicial knowledge is not 
shared by all judges. 

Lord Carloway: It ought to be shared by all 
judges. However, there comes a point where, say, 
a principle of mathematics requires expert 
evidence. There is an issue about exactly where 

the line is drawn. We might know that there is a 
railway line between Edinburgh and Glasgow but 
we might not necessarily know the composition of 
the points at Winchburgh. What is or is not within 
people’s knowledge is a matter of degree. 

The Convener: Okay. I knew that I did not want 
to ask that question, but I asked it. 

We have to move on, because we have much 
more to do. I thank the witnesses very much for an 
intriguing evidence session, some of which was 
quite pithy—I am allowed to use that word now, 
because you have defined it for us, Lord 
Carloway. 

Lord Carloway: Thank you very much indeed. 

287



1 

Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Lord Carloway, The Lord Justice Clerk 
 

The interests of victims and witnesses are rightly given greater prominence in the 
modern court system than they have been in the past. I fully support that 
development.  Many of those who come to the courts are victims of sexual offences, 
often very serious sexual offences, and ensuring a fair trial – and one which ensures 
that the innocent is acquitted, and that the guilty convicted – is a critical function of 
the legal system.    
 
The concern in the original consultation paper [Equally Safe etc] was that members 
of the public, who make up juries, hold ill-founded preconceptions about the nature 
of sexual violence and that these make the understanding of victims’ responses to 
such crimes more difficult [para 3.1]: 
 
eg 1 that sexual assault is almost always violent 
 2 that, if assaulted, a victim would almost always resist 
 3 that a delay in reporting indicates that the complaint is false. 
 
That is the underlying reason for the legislation. It wants the judge to tell the jury that, 
as a matter of law, these things are not true in fact. That is unusual in our system.   
What is proposed is that a juror’s apparent pre-conceptions can be addressed in the 
judge’s directions.   
 
It is recognised that, in a given case, the Crown can lead evidence to rebut defence 
evidence from which an adverse inference can be drawn about a complainer’s 
credibility or reliability stemming from that complainer’s behaviour or statements after 
a particular incident [1995 Act s 275C, introduced by the Vulnerable Witnesses 
(Scotland) act 2004 s 5].  In practice such evidence, of the type which the legislation 
contemplates, can be agreed by Joint Minute.  It is not controversial. 
 
It has hitherto been the function of the Crown to prove the case against the accused. 
It is for the Crown to explain to the jury why a conviction should follow.  If the case 
involves a non-violent sexual offence with no resistance where there has been no 
recent report – or one or more of these features are present – it is for the Crown to 
address these matters in the speech to the jury. It is then for the defence to make 
such submissions as they wish to the jury on such matters, depending upon the 
particular circumstances of the case.  
 
If it were suggested by the defence, not by adducing evidence since evidence is not 
required, but in a jury speech that a particular charge had not been made out 
because of the absence of violence, resistance or a recent complaint, a judge would 
correct these as erroneous statements of the law. He would probably go on to say, 
however, that these are all matters for the jury to weigh in the balance. 
 
However, what is proposed is that the judge should essentially take on the mantle of 
the prosecution in making statements of fact dressed up as law. This could be done; 
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but the method of doing it is highly mechanistic and is likely to have little substantial 
effect within the dynamic of a real charge to a jury. 
 
In a sexual offence, for example rape, a charge to a jury may last between 30 and 60 
minutes or more depending upon the circumstances. Charges to juries in Scotland 
are intended to be real communications by the judge to the jury on the law which is 
to be applied to the case. The judge must also give the jury such guidance and 
assistance as he can properly afford in relation to the quality of, and weight which 
ought to be given to significant evidence in a case [Practice Note 18 February 1977]. 
He must not give the jury any hints, clues or suggestions, however, on what he 
thinks the jury ought to make of that evidence. Thus, at the start of a charge to the 
jury, he will state that, whereas the jury must take his statements about the law as 
accurate and that they must follow these directions, he will then contrast that by 
saying that it is entirely for the jury to decide upon the facts of the case and that, in 
relation to the facts, it is entirely for the jury to make their decisions, irrespective of 
the judge’s directions, based on the evidence which they have heard in the 
courtroom.  
 
In many cases, where the issue is live, the judge may well give the jury appropriate 
directions along the lines suggested.  He will do it at an appropriate and relevant 
point in his charge and in a manner which is directly relevant to the particular 
circumstances of the case.  It will be, in that sense, meaningful. It will be linked to the 
real situation. What this legislation does is to prescribe a particular formula to be 
rehearsed by the judge.  It may, of course, in a given case, be followed by a 
“however” following which the judge feels bound to emphasise the defence points to 
the contrary in order to provide the balance between Crown and defence which is 
required of him.    
 
For good reason, the content, nature and extent of appropriate directions in law 
which a judge gives a jury has always been regarded as a matter of judgment for the 
trial judge.  That is his constitutional responsibility.  He or she alone has heard the 
particular facts of the case and is best placed to assess what the live issues in the 
trial are, and how the jury should be directed. No two cases are the same.  
Experience has taught that the charge to the jury – an important element in the trial – 
requires to be tailored to the individual case.  The judge is of course subject to the 
supervision of the High Court sitting in its appellate capacity.  To impose a stock set 
of requirements impacts on the proper function of the judge. That is constitutionally 
novel, and may, in any event, add little in practical terms for the reasons I’ve already 
set out. 
 
On the other hand, if Parliament were to state that these matters are to be regarded 
as being within judicial knowledge, that would enable a judge to state them to a jury 
at an appropriate time and in an appropriate case.  However, simply to require a 
judge to state them in every case of a given class is unlikely to produce the desired 
result. 
 
Lord Carloway 
8 December 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Supplementary written submission from Lord Carloway, The Lord Justice 
Clerk 

 
Chapter 4: Sexual Risk Orders (SRO)  
 
Further to my appearance at the Justice Committee on 8 December 2015 I write to 
confirm that I have considered these provisions. I note that these orders will replace 
Risk of Sexual Harm Orders (RSHO). RHSOs are currently sought by way of 
summary application and one can perhaps anticipate that that procedure will be 
replicated if the SRO provisions of the Bill become law.  That, however, will be a 
matter for the Scottish Civil justice Council which is responsible for civil court rules. 
  
As I indicated to the Committee, I do not think it appropriate that judges comment on 
the substantive content of chapter 4 as these provisions are very much a matter of 
policy for the government to determine.  
 
Lord Carloway 
15 December 2015 
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11:35 

On resuming— 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 1 

The Deputy Convener: Item 5 is the final 
evidence session on the Abusive Behaviour and 
Sexual Harm (Scotland) Bill, for which the cabinet 
secretary is staying with us. I welcome Scottish 
Government officials Philip Lamont and Patrick 
Down from the criminal justice division; Ian 
Fleming from the safer communities division; and 
Catherine Scott from the directorate for legal 
services. The cabinet secretary has indicated that 
he does not wish to make an opening statement. 

The bill addresses six different areas. We have 
received the most conflicting evidence on judicial 
direction and on what was formerly called revenge 
porn, although we are not supposed to call it that 
any more—it is now the new offence of 

“disclosing, or threatening to disclose, an intimate 
photograph or film”. 

I propose that we take questions on those parts of 
the bill first, and then move on to the other areas 
that the bill covers. I ask members for questions 
on judicial direction. 

Margaret Mitchell: As the convener has 
indicated, witnesses have expressed concern 
about the introduction of statutory jury directions in 
sexual offence cases, particularly with regard to 
undermining the independence of the judiciary. 
Does the cabinet secretary share those concerns? 

Michael Matheson: No, I do not, although I 
understand the comments and the evidence that 
the committee has received on those matters. I 
believe that the provisions in the bill will provide 
judges with sufficient flexibility in respect of when 
they should issue directions to the jury. 

It is worth keeping in mind that there are other 
times when judges issue directions to juries, 
particularly if expert evidence has been led. I do 
not believe that the provisions interfere with the 
judiciary in a way that compromises judges’ 
independence. The provisions provide sufficient 
flexibility for judges to be able to give direction as 
and when necessary; they also give judges a level 
of flexibility in deciding how such directions are put 
to the jury. 

Margaret Mitchell: You mention expert 
evidence being led. That seems to be a perfect 
way round the issue, as someone would explain 
certain points. It is not always the case that a 
delay in reporting indicates a false claim, and the 
expert evidence may explain that. Some judicial 
direction at that point seems quite reasonable. 

However, to give direction without such expert 
evidence being led does not seem reasonable. 

Michael Matheson: Expert evidence will be 
taken on issues in many cases. If such evidence is 
taken, the judge will consider giving some 
direction to the jury. However, there may not 
always be expert evidence, and it is important that 
we ensure that, in cases where a specific type of 
evidence is led and issues are raised, provisions 
are in place to ensure that the judge gives 
direction to the jury. 

It may be that some judges already give 
direction to juries on some aspects, although other 
judges may choose not to do so. My view is that 
we should put the matter on a statutory footing so 
that we are clear about when direction should be 
provided, while giving judges the flexibility to put 
that to the jury in the way that they consider to be 
most appropriate. 

Margaret Mitchell: We have had a clear steer 
from the Crown Office and Procurator Fiscal 
Service and from Lord Carloway that the cost of 
providing expert evidence would be prohibitive and 
that there would therefore be a real possibility that 
such evidence would not be led and would be 
replaced with statutory jury direction, which no one 
seems happy with. 

Lord Carloway mentioned something being 
within judicial knowledge, and there is also the 
possibility of having guidance or mentioning the 
issue simply under the model directions that are 
contained in the Scottish jury manual. Could such 
compromises, if you like, be made, or could you 
look at adjusting the provision to address the very 
real concern that exists about the judiciary’s 
independence being compromised and a 
precedent being set? 

Michael Matheson: The bill would not do 
anything that would affect the ability to take expert 
evidence in a case. If the Crown chose to 
introduce expert evidence on a particular issue—
for example, evidence relating to a lack of physical 
force being used when a rape was committed—
the bill would not prevent that from happening. 
Expert evidence and jury direction may sit 
alongside each other. The bill would in no way 
inhibit that or prevent it from happening. It makes 
no provision to prevent expert evidence from being 
led or to change that situation in any way. 

Margaret Mitchell: You have no concerns that 
cost would come into it. 

Michael Matheson: In what way? 

Margaret Mitchell: I am talking about the cost 
of providing an expert witness. Expert evidence 
seems to be a way of getting around this. Although 
there has been a delay in reporting or someone 
has not used force, when a witness gives 
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evidence about such things, experience may tell 
us that their evidence is sound, and that seems to 
me to be the best way to proceed. However, it has 
been suggested that a barrier to using expert 
evidence is the cost of providing it. That concern is 
out there—it is being raised—and, at a time when 
there are problems with and concerns about 
budgets, it would be unwise to dismiss it and 
simply say that, if an expert witness is needed, 
they will automatically be brought in. 

Michael Matheson: The bill does not change 
anything around the decision to bring in an expert 
witness on a particular issue in a case. If it is being 
suggested that we are introducing statutory jury 
directions because that is in some way less costly, 
I have to say that that is simply not the case. It is 
about ensuring that we take action in an area in 
which we have identified the need for action. As 
you will be aware, that is supported by many 
stakeholders—particularly those who work with 
victims of such crimes. There is a need to make 
sure that juries have a clear understanding of the 
issues around the evidence that may be led in the 
course of a trial, but jury directions are restricted to 
certain areas, should those issues be raised in the 
course of the trial. There is sufficient flexibility in 
the provision to ensure that, if the context does not 
require jury direction, the judge is not required to 
give jury direction. 

Margaret Mitchell: You are confident that, if the 
provision is introduced, there will not be calls for 
similar provisions to address other perceived 
misconceptions. 

Michael Matheson: In the past, the Parliament 
has taken a view on areas of the law in which 
specific measures require to be taken. Trials for 
sexual offences—particularly rape trials—were 
identified as an area in which there were concerns 
about preconceived ideas or views about aspects 
of the evidence that can be led in such trials, such 
as whether there was resistance or a delay in 
reporting, that could have an impact on the jury if 
they do not have a proper understanding of the 
circumstances. Part of the reason for making 
provision for jury direction is to address that issue. 

As I say, it is not unique, as judges give jury 
directions in other areas, and those have 
developed over the years. Also, other jurisdictions 
have jury directions in the area of sexual offences 
to help to address the particular issues that can 
arise around such crimes. 

11:45 

Margaret Mitchell: Lord Carloway covered that 
point. Although he acknowledged that jury 
directions exist in other jurisdictions, he said that 
they are far from ideal. Perhaps you will reflect on 
that at stage 2. Is there a possibility that you will 

look at some of the evidence that we have taken 
from academics and the judiciary? 

Michael Matheson: I will look at all the 
evidence and consider all the views that have 
been given on the issue. However, we have made 
our position clear on jury direction. I have already 
considered the evidence that the committee 
received from Lord Carloway and in its round-table 
discussion on the issue. I am mindful that victims 
organisations are very supportive of jury 
directions. In drafting the bill, we considered many 
of the issues that have been raised and we came 
to the view that jury directions were an appropriate 
route for us to go down. That is why we introduced 
the measure in the bill. We will of course always 
look at the evidence that the committee receives 
and the committee’s stage 1 report. However, a 
number of the issues that have been highlighted 
by witnesses who are not in favour of jury 
directions are ones that we considered prior to 
drafting the bill. 

John Finnie: If the issues of delay in telling 
people and the absence of signs of physical 
resistance are widely acknowledged, as they 
seem to be, why do the Faculty of Advocates and 
the Law Society of Scotland not support the 
approach that you suggest? 

Michael Matheson: It is not for me to answer 
on behalf of the Faculty of Advocates or— 

John Finnie: Would you like to speculate? 

Michael Matheson: It would not be fair for me 
to speculate on what their views are or why that is. 
It would be better for the Faculty of Advocates and 
the Law Society to explain their position to the 
committee, as I believe they have already done. 
We believe that it is appropriate to introduce the 
measure to try to address some of the issues that 
we have when such cases come before our 
courts. I am sure that, for many members of the 
committee, the issue of how those areas can play 
out during a trial is not new, as it has been flagged 
up for a considerable number of years and 
concerns have been expressed about the need to 
address it more effectively. 

Margaret Mitchell made the point that the issue 
might be within judicial knowledge. That might be 
the case, although I am not aware of clear action 
being taken over recent years to ensure that the 
issues are properly addressed. I believe that that 
lack of innovation suggests that there is merit in 
the introduction of statutory provision to address 
what has been a long-standing concern for many 
organisations that work with people, particularly 
women, who experience such offences. We want 
to ensure that clearer direction is given to the jury 
when certain issues are raised in the course of a 
trial. 
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John Finnie: If you have seen Lord Carloway’s 
evidence, you will know that he was very open 
with me and my colleague Alison McInnes about a 
particular case that we both have concerns about. 
He was also very diplomatic. He clearly did not 
want to say this, but I sensed that he resented 
political interference in the independence of the 
judiciary. Is that a reasonable summary of his 
position? 

Michael Matheson: The issue is one for 
Parliament to consider. If we as a Parliament 
consider that there is merit in and justification for 
putting jury directions on a statutory footing in 
certain circumstances, I believe that that is a 
reasonable course of action for us to take to deal 
with particular issues in our justice system. 
Parliament regularly makes decisions on various 
matters that have an impact on the judiciary. I do 
not believe that the proposal is political 
interference that involves directing a judge on 
what they should or should not say. 

The bill sets out what a judge can do in certain 
circumstances, if appropriate. The bill gives a 
judge sufficient flexibility to choose whether to 
issue a jury direction in a way that they believe is 
appropriate to the circumstances of the case 
before them. The bill does not specify what the 
judge has to say; the bill gives them flexibility to 
reflect on the evidence that they have heard when 
they are charging the jury. 

John Finnie: My colleague Margaret Mitchell 
talked about the position of the Crown leading an 
expert witness. Is that not more inherently fair to 
the accused, because it gives their representative 
the opportunity to cross-examine, which clearly 
they will not have for the judge’s directions? 

Michael Matheson: As I said, the bill has no 
provision that would prevent the leading of expert 
evidence as well. The bill does not alter the 
position on that. It might be that where expert 
evidence is led, there will also be jury direction 
from the judge. It is important that we give 
sufficient flexibility to the judiciary to ensure that 
the direction that a judge gives to a jury reflects 
the circumstances that they have heard about in 
the evidence that has been led in a trial, and the 
bill makes provision for that and gives them 
sufficient flexibility to do it. 

John Finnie: The Law Society talks about 
unfairness if the provision relates exclusively to 
sexual offence cases. I will not linger on the point, 
but the Law Society gives the example of 
corroboration applying, or not applying, to 
particular cases. Is the Scottish Government so 
concerned about using the word “victim” as 
frequently as it does that there is a danger that it is 
setting aside the hard-fought-for rights that 
accused people rightly have? 

Michael Matheson: That is why we have tried 
to give a balance to the provision in limiting the 
circumstances in which it would apply. As you will 
be aware, the bill sets out when jury direction 
should be issued, but it also gives the judge 
sufficient flexibility to determine whether, 
depending on what they have heard during the 
trial, direction is necessary and what any specific 
direction to the jury will be. We have sought to 
ensure that we provide a balance to give judges 
sufficient flexibility and at the same time address a 
long-standing concern about how certain 
information can be presented in court and its 
impact on a trial. 

John Finnie: Finally, has any assessment been 
made of whether there will be an increase in the 
number of appeals against conviction as a result 
of the introduction of the jury direction provision? 

Michael Matheson: It is very difficult to assess 
how many appeals there might be as a result of 
legislative change, because appeals can occur for 
a variety of reasons. We cannot make realistic 
projections about that prior to legislation being 
implemented. 

John Finnie: But it is not unrealistic to say that 
that is a factor that you could anticipate. Jury 
direction is an additional factor that could be the 
subject of an appeal. 

Michael Matheson: Of course. The defence 
might seek to appeal as a result of the judge’s 
direction. However, it is very difficult to quantify 
how many such appeals might be made. 

John Finnie: Okay. Thank you. 

Gil Paterson: It is fair to say, cabinet secretary, 
that there is some research on how juries react in 
rape cases but that it is indeed sparing. I think that 
that is because the Contempt of Court Act 1981 
prohibited research being carried out with live 
jurors. However, Professor Vanessa Munro and 
Professor Louise Ellison conducted a study using 
mock jurors that showed that jurors expect 
particular reactions from rape victims. In a written 
submission to the committee, the professors said 
that the jurors 

“expected a visible display of emotion” 

from the victim and that 

“a ‘normal’ response to sexual attack would be to struggle 
physically”. 

The two professors summed up their study by 
saying: 

“Overall, while jurors in the no-education” 

mock trial 

“paid lip-service to the notion that ‘different people will react 
differently’ to traumatic experiences, such as rape, 
assumptions regarding the instinct to fight back, the 
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compulsion to report immediately and the inability to control 
one’s emotions continued to influence their deliberations.” 

I know that that is very much in line with the 
concerns that have been expressed over many, 
many years by women’s groups that jurors in rape 
trials are influenced by their prejudices and 
preconceptions about how people react. I am 
wondering what the bill will do to overcome those 
prejudices. 

Michael Matheson: Part of the research that Gil 
Paterson referred to has highlighted some of the 
concerns about the preconceived ideas and views 
that jurors can have in relation to these particular 
types of offences. That is partly why we have gone 
down this particular route of considering having a 
statutory provision in particular sets of 
circumstances, where the judge will be required to 
give jury directions on those matters in order to 
address those issues much more effectively. The 
research that the member referred to raised 
concerns about some of the possible 
misconceptions or preconceptions. Jury directions 
would enable those to be much more effectively 
addressed prior to the jury making any decisions. 
Jury directions are a specific way in which we can 
address the issues that Gil Paterson has raised—
issues that have been highlighted through 
research and by the victims organisations. 

Gil Paterson: I should perhaps declare an 
interest. I am a former board member of Rape 
Crisis. Common currency within that fraternity was 
the notion that trials did not proceed or failed 
because jury members had preconceived ideas, 
as I have already expressed, that people should 
react in a particular fashion if they had been 
raped—particularly at the trial—and that they 
should notionally show those emotions in a 
predictable way. If that is the case, is there not a 
need for wider education? Is there not a need for 
not just the bill and jury directions being in place, 
but wider education—and for some money to be 
spent to highlight the point that people react 
differently? 

For instance, I am in the motor trade and I know 
from experience that if somebody has a bump on 
their car and they turn up to the reception area to 
get their car repaired, some people—including 
men—can be very emotional and some people are 
very calm about it. People react in lots of different 
ways. Would the Government consider an 
education programme to highlight how people 
react in different circumstances? 

Michael Matheson: I am happy to look at that 
point and to explore it further. It is difficult to do 
anything around jury aspects because of the 
Contempt of Court Act 1981. As the committee will 
be aware from my previous appearance before it 
in relation to Lord Bonomy’s report, we are looking 
at carrying out jury research into some wider 

aspects of how juries operate. That will largely be 
based on academic experience from places where 
this type of research has been able to take place. 

In our earlier session, when I was being asked 
about the Crown Office and Procurator Fiscal 
Service and demands on the system, John Finnie 
raised the very issue of delayed reporting in 
relation to historical abuse cases. An increasing 
number of historical abuse cases are being 
reported. The fact that something may not have 
been reported earlier does not mean that the 
offence did not take place. There can be a whole 
range of circumstances that could lead to that 
delay.  

It is important that we do not lose sight of what 
we are trying to achieve. We are not trying to 
create an advantage for the defence or a 
disadvantage for the accused, but to ensure that 
we take account of some of the underlying 
research that indicates that people can enter into 
such cases with some misconceptions about 
issues such as the timing of when the incident was 
reported and to ensure that, if that becomes an 
issue in the trial, the judge is able to issue a 
direction to the jury to explain that the fact that 
there was a delay does not mean that the offence 
did not take place and that the delay is not 
necessarily material to the jury’s decision on the 
matter. 

I am more than happy to consider what further 
education would look like. Given Gil Paterson’s 
personal interest in the issue over many years, I 
would be more than happy to discuss it with him. 

12:00 

Gil Paterson: One of the questions that I posed 
to Lord Carloway was what the reaction would be 
if a juror had indicated some prejudice—it was not 
regarding rape. I do not want to put words into his 
mouth, but I think that he said that he would take 
action on that juror. However, it seems that quite a 
section of a jury would have a prejudice 
automatically before a trial starts. Rather than 
being about preferring one against the other, is the 
measure not about creating a level playing field 
and educating a jury that victims of serious sexual 
assault do not all react in the same fashion? 

Michael Matheson: It is to ensure that the jury 
has an understanding. If evidence has been led on 
some specific areas, as is set down in the bill, it is 
for the judge to assess whether it is relevant that 
he should give some direction to the jury on the 
matter and then offer that direction to it. It is not 
unusual for judges to give some direction to juries 
on particular issues, but the provision relates 
specifically to a sexual crime and is specific about 
the kind of information that may be brought before 
the court in the course of a trial. It is about 
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assisting the jury to understand that information, 
rather than trying to give either side an advantage 
over the other. 

Roderick Campbell: I will pull together some of 
the threads that have been talked about in the 
past three questions. 

On whether expert evidence would be suitable, 
if I recall correctly, Professor Chalmers pointed out 
in his evidence that the law currently provides for 
expert evidence only on delayed disclosure and 
reporting. It does not provide for such evidence on 
the absence of physical resistance during the act. 
Clearly, expert evidence would not be a panacea 
without changes elsewhere in the law. 

On Mr Finnie’s point about the view of the 
Faculty of Advocates, notwithstanding the fact that 
I am a member of the Faculty of Advocates I 
hesitate to speak for it. However, Mr Meehan 
made the point: 

“If mandatory directions are to be given on one matter, 
there will inevitably be requests for them to be considered 
across the board. The difficulty is that, in the absence of 
jury research, one does not really know whether the jury 
would find that helpful.”—[Official Report, Justice 
Committee, 17 November 2015; c 22.] 

Gil Paterson referred to the jury research that 
Professor Munro carried out. I do not think that 
any of that was specific to this jurisdiction. Given 
the fact that there is the possibility of jury research 
being carried out under the auspices of Lord 
Bonomy’s review group, would it not be prudent to 
take account of that research, perhaps, if the bill is 
passed, by not having a commencement date for 
the provisions until the research has reported? 
Would the Government consider that? 

Michael Matheson: I am not persuaded that 
that is necessary because of the level of 
understanding that we have on the matter at 
present. In addition, the jury research will take a 
considerable time. It is not a short piece of work. It 
will also take a considerable time to evaluate the 
outcomes from it and come to a decision on 
whether we want to make further changes in our 
justice system. I am due to appear at the 
committee in a few weeks on another issue that is 
related to other aspects of jury research. 

Given the level of understanding that we have 
on the issue, I am of the view that there is 
sufficient evidence to justify moving in a restricted, 
limited set of circumstances towards statutory jury 
directions that give the judge sufficient flexibility on 
when they apply and how the judge puts them 
across to the jury. 

Roderick Campbell: Thank you. 

Christian Allard: We are talking about jury 
directions in relation to sexual offences cases, and 
early on we talked about precedents in other 

jurisdictions. Do you or your officials know of any 
precedents in other jurisdictions where such jury 
directions have been expanded to apply in other 
cases? 

Michael Matheson: Do you mean beyond 
sexual offences cases? 

Christian Allard: Yes. 

Michael Matheson: I am not aware off the top 
of my head of any jurisdiction that has started by 
having jury directions for sexual offences cases 
and then extended them into other areas, but I am 
more than happy to take that away and check, and 
we can then come back to the committee, if that 
would be helpful. 

Christian Allard: That would be interesting. I 
heard both Gil Paterson and you, cabinet 
secretary, talking about preconceived ideas, but 
when I referred to the policy memorandum and 
looked for information, I noted that the words there 
are stronger. It states: 

“Concern has been expressed that certain ill-founded 
preconceptions held by members of the public, who make 
up juries, about the nature of sexual violence make 
understanding victims’ responses to such crimes more 
difficult.” 

That is a condemnation of how we are as a society 
and how we see things. 

We have heard a lot of evidence that has 
suggested that the bill is perhaps not the way to 
do it, but we want to update things to ensure that 
society and juries follow such directions. It might 
reassure all those people who have been 
complaining if you could ensure that jury directions 
are reviewed and perhaps abolished in a certain 
time, such as five, 10 or 20 years, once society no 
longer has such misconceptions. 

Michael Matheson: There are views out there 
from some parties that the bill is not the way to do 
it, but I am not necessarily persuaded that I have 
heard a clear example of a better way of dealing 
with the issue. I am also mindful of the length of 
time that the issue and concerns about it have 
been around without clear, concerted action being 
taken to address it effectively, and I believe that 
that lack of innovation merits statutory provision in 
the area. 

On the question of reviewing the provisions in 
the bill, and particularly the specific provisions that 
we are discussing, there is a route for post-
legislative scrutiny of legislation and how it is 
operating, and I am always open to discussions. I 
am conscious that the Justice Committee is a busy 
committee, which probably limits your opportunity 
to carry out post-legislative scrutiny. Another 
option is to commission some research at a later 
date, once the system has been implemented, to 
see how it is operating. 
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There are various means by which that could be 
operated, and I would be interested to hear the 
committee’s views on whether it feels that that 
would be useful. If it is something that I feel, from 
the Government’s perspective, we could agree to, 
I will be more than happy to consider that. I would 
be interested in hearing the committee’s views on 
what you feel might be a useful way of 
establishing that at some point, once the 
legislation has been implemented. 

Christian Allard: Thank you. 

The Deputy Convener: We move on to 
sections 2 to 4. I invite members to ask questions 
on them, although maybe not quite as many as we 
had on section 1. 

Margaret McDougall: We heard from witnesses 
who gave evidence that the bill’s provisions on the 
non-consensual sharing or distribution of private, 
intimate images should be widened and that 
different kinds of communication should be 
included, such as text messages and letters. What 
are your views on that? 

Michael Matheson: We have gone for a 
definition that is slightly wider than the narrower 
definition that applies in other parts of the UK. I am 
conscious that we are discussing an example of 
the issues that are emerging through the use of 
social media, and we need to ensure that our laws 
are up to date to enable us to deal effectively with 
such issues. 

I am aware of the written evidence that the 
committee has received regarding the possibility of 
widening the definition of the offence further to 
include private and intimate text messages, 
emails, voicemails and letters. We will consider 
those views, but there is a balance to be struck. 

If we widen the definition further, the potential 
for unintended consequences to emerge from the 
legislation also widens. I am not set against such 
an approach, but we need to explore the issues 
carefully so that we do not widen the definition to 
such an extent that we create a lot of unintended 
consequences, which would not be our objective. I 
am interested in hearing the committee’s views on 
the matter, but there is a balance to be struck 
between widening the definition and drawing into 
the offence some areas that the provisions were 
not initially intended to address. 

Margaret McDougall: I welcome the fact that 
you are going to look at the matter again. Victim 
Support Scotland and Women’s Aid Scotland have 
argued that it should not matter what media are 
used, as the issue is the non-consensual sharing 
or the threat to share sensitive or intimate material 
that is designed to humiliate and control or cause 
distress to the victims. 

Scottish Women’s Aid has also pointed out that 
sometimes images and abusive texts are sent at 
the same time. The Scottish Government could 
say that such texts may be captured by other 
legislation, but Scottish Women’s Aid has 
expressed concern that not including other forms 
of communication in the specific offence may 
create an unnecessary loophole in the law. 

Will you take all that into consideration when 
you look at the matter again? 

Michael Matheson: Yes, but just to be clear we 
are not looking at whether or not to widen the 
definition. We will consider the evidence that the 
committee has received and its report on the bill. If 
there is reasonable scope to widen the definition 
without producing unintended consequences on 
top of what we are trying to achieve, I am open to 
considering that. 

We need to ensure that the definition in 
legislation is as clear as possible so that we get 
the maximum benefit from it and do not dilute it to 
the point at which it becomes unclear whether one 
issue or another is covered. If we widen the 
definition too far, that could potentially create 
some confusion. 

As you have mentioned, there is other 
legislation that can be used to address some of 
the areas that have been highlighted in evidence 
to the committee. I can give Margaret McDougall 
and the committee an assurance that we will 
consider those issues. If there is reasonable action 
that we can take, I am more than willing to do so. I 
am mindful that we need to hear the committee’s 
views on the matter before we come to a final 
decision on any potential widening of the definition 
at stages 2 or 3. 

Margaret McDougall: Technology now allows 
certain things to be done. For example, a text 
could be sent, and then a screenshot could be 
taken of that text, so that it becomes an image. 
How do we define that, and should it be included 
in the definition in the bill? 

Michael Matheson: It is worth keeping it in 
mind that we have set out in the bill some points 
regarding the nature of images and what would be 
included. Such an image would be slightly different 
from a text message. 

12:15 

Margaret McDougall: Yes. If we want to widen 
the measures to include text messages, we should 
take that into account. 

There is also the issue of sexting—the sending 
of sexually explicit images or videos—which lots of 
young people are involved in. There is concern 
that, if that were included, young people might be 
incriminated. However, at the same time, we need 

296



43  5 JANUARY 2016  44 
 

 

to get them to realise the implications of what they 
are doing and that the images that they are 
sending could finish up on a pornographic site 
because someone has crashed into somebody 
else’s computer or whatever. What will be done to 
try to educate young people so that they stop 
messaging in that way? 

Michael Matheson: As I said earlier, we must 
be careful about certain issues, including sexting. 
Is there an intention to bring a lot of teenagers into 
our criminal justice system as a result of 
something like that or would that be more 
appropriately addressed through wider and better 
education about the issues and the promotion of 
safety programmes about the use of technology? 
In November 2013, we provided guidance to local 
authorities and others around those issues. 
Further work might need to be undertaken in this 
area. I am keen to hear the committee’s views on 
that matter, but I would be concerned about 
bringing a lot of teenagers into our criminal justice 
system unnecessarily when a more reasonable 
route could perhaps be taken to address the issue 
more effectively. 

Of course, we not only have to educate people 
about not doing that; we have to educate them 
about what to do when it happens to them and 
about how to prevent it from occurring in the first 
place. For those reasons, the issue might be 
better dealt with through education than through 
the criminal justice system. 

Margaret McDougall: There must be education 
about taking responsibility, as well. We must instil 
that in our young people. 

Sometimes, these images end up on social 
media—Facebook and so on. It is the 
responsibility of those sites to take down 
photographs that are inappropriate. However, 
there is no timescale for that at the moment. Do 
you have any intention of including in the bill a 
timescale within which those sites must take down 
an inappropriate image that has been posted 
without someone’s consent? 

Michael Matheson: There are certain liabilities 
that internet service providers have. However, part 
of the challenge is that those ISPs might not be 
based in Scotland. I suspect that the vast majority 
of them are based outwith our jurisdiction, which 
means that we would not be able to take legal 
action against them. 

The European Union could do more with regard 
to the way in which service providers respond to 
such issues. That strikes me as a much more 
effective way of addressing the issue than dealing 
with individual cases would be. It would also be 
appropriate to consider whether further provisions 
could be applied at an EU level to address some 
of the timeframes that are involved. There are 

already some aspects of European law around 
issues relating to intimate images and so on, and 
there are implications with regard to requests for 
such images to be taken down. However, it would 
be difficult to use the legislation that we are 
discussing to tackle something that is completely 
outwith our jurisdiction. 

Margaret McDougall: Are there any plans to 
look at the issue in the future or to raise it through 
the EU? 

Michael Matheson: It is fair to say that there 
are areas that are reserved and which are outwith 
our competence. The EU has already provided 
some legal provisions on the issue, so a course of 
action could be taken with a provider through that 
route, but it would be difficult for us to do anything 
further in the bill, given that many of the service 
providers are outwith our jurisdiction. 

The Deputy Convener: Are there any other 
areas of the bill on which members have 
questions? 

Alison McInnes: The final area of questioning 
relates to sexual harm prevention orders. We had 
some concerns about the fact that such an order 
could be imposed on an individual who has not 
committed a criminal offence of any kind. Is there 
equity in that? Should there be safeguards that 
make it clear that if an order is about to be 
imposed, the person against whom it is to be 
made will have the right to make oral 
representations in advance of that happening? 

Michael Matheson: Are you talking about the 
concern that the offence might have been 
committed somewhere in the UK— 

Alison McInnes: No. I am talking about sexual 
harm prevention orders and sexual risk orders, 
which are the final issue in our briefing paper. 
Such an order can be imposed on someone who 
has not committed an offence. 

Michael Matheson: You are talking about 
situations in which no offence has been 
committed. 

Alison McInnes: Yes. People have raised 
concerns about the equity of imposing orders in 
those circumstances. 

Michael Matheson: I understand the concern 
that has been raised in that regard. The civil 
burden of proof will apply in relation to those 
issues. No offence requires to have been 
committed. The principle objective of the orders is 
prevention. It will be for a sheriff to consider the 
application, based on the information that is 
presented to them, and to decide whether they 
believe that the burden of proof has been met 
sufficiently to justify the issuing of an order. 
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There is recourse available. The judiciary must 
make sure that the way in which they apply such 
orders and the way in which such proceedings are 
conducted in court is compliant with the European 
convention on human rights. Someone can 
choose to appeal against any such decision, so 
there is a right of recourse that someone can 
pursue once a sexual harm prevention order has 
been applied. The orders are primarily 
preventative in nature—that is the intention behind 
them. 

Alison McInnes: The bill is currently silent on 
whether there is a right of representation in 
advance of an order being imposed. Will you 
reconsider that, to ensure full compliance with the 
ECHR? 

Michael Matheson: I am not persuaded that 
what is proposed is not compliant with the ECHR. 
The sheriff would have to consider that at the time 
in deciding how to proceed, based on the 
information that was presented to them. Recourse 
is available. 

I am always mindful of the fact that there will be 
ways in which we can improve the operation of the 
system, but I am not of the view that the imposition 
of such orders would not be compliant with the 
ECHR, as long as the process had been 
appropriately applied by the sheriff who 
considered the issue. 

Alison McInnes: Can you clarify whether it will 
be open to the sheriff to allow oral representations 
if they deem that to be appropriate? 

Michael Matheson: The defender can have an 
oral hearing in the form of a plea in mitigation on 
the matter, although the fact that a sexual harm 
prevention order can be granted in civil 
proceedings makes it slightly different from a 
sexual risk order. Therefore, it will be possible for 
the defender to have an oral hearing, if the sheriff 
considers that to be appropriate. 

Alison McInnes: That is helpful—thank you. 

Roderick Campbell: I have a brief point. As the 
cabinet secretary may know, on 17 November, we 
took evidence from Professor Chalmers on the 
drafting of proposed new section 54A(8) in the 
Sexual Offences (Scotland) Act 2009. Professor 
Chalmers suggested that, in reference to habitual 
residence, there might be merit in removing the 
words 

“or who has subsequently become”. 

I do not want to get too bogged down in the 
technicalities, but will the Government take on 
board the comments that Professor Chalmers 
made? 

Michael Matheson: I am aware of the concerns 
that Professor Chalmers raised. The slight issue 

that we have is largely a theoretical point rather 
than a practical issue. I am not aware of any 
significant difference between sexual offences law 
in Scotland and that in other parts of the UK. I am 
not aware of something that would be an offence 
in England but not here. However, we will consider 
whether there is a way in which we can, at stage 
2, clarify the bill more. As I said, the point is largely 
theoretical rather than practical, because we have 
not been able to identify any difference in sexual 
offences legislation between the jurisdictions. 

Margaret Mitchell: The statutory aggravation in 
section 1 will apply when a person either intends 
to cause or is reckless as to causing a partner or 
ex-partner physical or psychological harm. 
However, there is no requirement for proof of a 
previous similar act, so there is a concern that the 
aggravation could be libelled in practically every 
case involving physical or psychological harm 
against a partner or ex-partner. Is that the 
intention of section 1? 

Michael Matheson: It is. 

Margaret Mitchell: Okay. 

The Scottish Government is considering 
introducing a specific offence of domestic abuse. 
Why was it decided not to include such an offence 
in the bill? 

Michael Matheson: As you are aware, we have 
already started consulting on the specific offence 
of domestic abuse. The purpose behind the 
aggravator is to ensure that the issue is formally 
recorded by the court and recognised at the time 
of an offender being sentenced. We have taken a 
similar approach in other areas of the law in 
relation to issues such as religious and racial 
hatred. We believe that a specific aggravator will 
provide reassurance to victims that the issue will 
be formally taken into account by the court when 
the effects of the offence are being considered. 
The purpose is to ensure that the matter is 
formally recorded and recognised by the court. 

The Deputy Convener: Concerns have been 
raised about the non-harassment orders under 
section 5. Somebody who has been assessed by 
the court as being unfit to stand trial could still be 
subject to a non-harassment order. Breaching that 
order is a criminal offence, but the person might 
still be unfit to stand trial. That is a bit circular, so 
you may not be achieving very much by that 
measure. 

Michael Matheson: The challenge is that 
someone can be considered to be unfit for trial but 
there can be an on-going issue with harassment or 
stalking. The purpose of the non-harassment order 
is to provide a mechanism that gives clarity to the 
police that they can take action should the order 
be breached, which will therefore provide greater 
reassurance to the victims in such circumstances. 
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A person’s circumstances may change before they 
are presented before the court again, so they 
could be prosecuted. The measure provides the 
police with clarity on enforcement should an order 
be in place, despite the fact that the person may 
not have been fit for trial previously. 

The Deputy Convener: Thank you for that and 
for your attendance at what has been another long 
session. 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Letter from the Scottish Government to the Convener 
 
During evidence to the Justice Committee on the Abusive Behaviour and Sexual 
Harm (Scotland) Bill (“the Bill”) on Tuesday 5 January 2016, Christian Allard MSP 
asked if the Scottish Government was aware of any jurisdiction which has introduced 
jury directions in sexual offence cases and then gone on to introduce other types of 
jury directions more generally.  We agreed to reply in writing. 
 
Three examples of statutory jury directions cited in the policy memorandum for the 
Bill concerning how juries should consider the question of delay in reporting a sexual 
offence are those in place in the Australian States of New South Wales and the 
Northern Territory, and New Zealand. 
 
New South Wales/Northern Territory 
 
In respect of non-sexual offence trials, we are aware that section 116 of the 
Evidence Act 1995 (New South Wales) provides that where identification evidence 
has been admitted, the judge is to inform the jury that there is a special need for 
caution before accepting identification evidence, and of the reasons for that need for 
caution, both generally and in the circumstances of the case. This jury direction 
applies to offences generally and is not restricted to sexual offence cases.   
 
While we are not aware of other legislation which makes provision for jury directions 
in New South Wales (or indeed any other statutory directions at all in the Northern 
Territory other than those relating specifically to sexual offence trials), we would 
caution that given the complexities of researching criminal laws in different 
jurisdictions, there may be other statutory jury directions in New South Wales and 
the Northern Territory that we have not identified. 
 
The Committee may wish to note that in 2012, the New South Wales Law Reform 
Commission published a report on “Jury Directions in Criminal Trials” (see 
www.lawreform.justice.nsw.gov.au/Documents/r136.pdf) which considered, amongst 
other things, whether the content of jury directions should be codified.  It concluded 
that “the best course is to retain the existing approach that encourages the use of 
suggested directions contained in the Bench Book, as developed by the Bench Book 
Committee. This approach will preserve for judges the discretion to tailor their 
directions to the real issues in the individual case without the shackles of a codified 
or mandatory set of statutory directions.” (see paragraph 2.39). 
 
New Zealand 
 
We note that statutory jury directions concerning “delayed complaint or failure to 
complain in sexual cases” in New Zealand law are contained at section 127 of the 
Evidence Act 2006 (see  
http://www.legislation.govt.nz/act/public/2006/0069/latest/whole.html#DLM393959). 
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Sub-part 6 of that Act makes provision for statutory jury directions on a number of 
matters, including evidence which may be unreliable, certain ways of offering 
evidence, children’s evidence and identification evidence.  These statutory jury 
directions cover both sexual offences and non-sexual offences. 
 
Victoria 
 
Although not cited in the policy memorandum, we note that the Australian state of 
Victoria legislated in 2015 to introduce a range of statutory jury directions covering 
both sexual offence cases and non-sexual offence cases.  We understand they are 
intended to enable judges to provide clearer and simpler directions to juries and 
reduce the possibility of judicial errors.   
 
These directions are contained in the Judicial Directions Act 2015 (see  
http://www5.austlii.edu.au/au/legis/vic/num_act/jda201514o2015243/). 
 
I hope this information is helpful to the Committee in its consideration of the Bill. 
 
Michael Matheson 
Cabinet Secretary for Justice 
12 January 2016 
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Annexe B: Other written submissions to the Justice Committee 
 
Abigael Candelas de la Ossa, Queen Mary University of London 
Action on Elder Abuse Scotland 
Barnardo's Scotland 
CARE for Scotland 
Children 1st 
Child's Eye Line UK 
Dr Liz Campbell, Dr Andrew Cornford, Professor Sharon Cowan and Dr Chloe 

Kennedy, University of Edinburgh 
East Lothian and Midlothian Public Protection Committee 
George Eckton 
Highland Violence Against Women Partnership 
LGBT Youth Scotland 
Lilian Edwards, Professor of E-Governance, University of Strathclyde 
Mental Welfare Commission for Scotland 
National Organisation for the Treatment of Abusers Scotland 
Scottish Women's Convention 
Stirling Council/Stirling Gender Based Violence Partnership 
Stonewall Scotland 
Stop It Now! 
White Ribbon Campaign UK 
Women's Support Project 
Zero Tolerance 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Abigaël Candelas de la Ossa 
 
This evidence submitted focuses on Sections 1, 2, and 6 of the Abusive Behaviour 
and Sexual Harm (Scotland) Bill, and draws on my AHRC-funded research on 
information about sexual consent and sexual violence produced for the public in 
Scotland and England and Wales. 

1 Abuse of a partner/ex-partner as aggravation of offence  

1.1  The idea that a context of domestic abuse makes a criminal offence “worse” is 
intuitive, and allows that context to be taken into account in sentencing.  
However, I have two concerns about this provision, set out in 1.1.1-1.1.2 below: 
 

1.1.1 Intent to cause physical or psychological harm or recklessness as to 
causing physical or psychological harm.  As it stands, the definition in 
Section 1(2) is too broad, and could be misused by an abuser to manipulate 
and further abuse a victim who tries to resist abuse or defend themselves or a 
child from abuse (cf Respect 2013). I note that although the Policy 
Memorandum refers to coercive control, coercive control is not mentioned in 
Section 1(2), and I recommend that the definition in Section 1 be rephrased in 
terms of a pattern of coercive control. 

 
1.1.2 Restriction of the statutory aggravation to partners or ex-partners.  

Section 1 is specific to partner abuse, though the Policy Memorandum notes 
that the statutory aggravation could be applied to an offence committed 
against someone other than a partner or ex-partner such as a child, if done 
with the intent of causing psychological harm to a partner or ex-partner.  
Making the statutory aggravator specific to partner abuse would exclude many 
forms of domestic abuse, where abuse occurs in the context of other forms of 
familial relationships.  Applying a statutory aggravation to partner abuse but 
not other forms of domestic abuse risks sending a message to victims or 
perpetrators of other forms of domestic abuse that these forms of abuse are 
“less serious”, which may itself be harmful. It would be clearer and more 
effective to broaden Section 1 to include all forms of domestic abuse, rather 
than limiting the statutory aggravation to partner abuse. 

 
1.2  Statutory aggravation applies to conduct such as criminal assault which is 

already covered in existing legislation.  These forms of conduct may appear in 
some abusive relationships, but many abusive behaviours are not covered by 
existing legislation. For this reason, a statutory aggravator cannot substitute for a 
specific offence of domestic abuse, and this gap should be addressed through 
the creation of a specific offence of domestic abuse, defined in terms of coercive 
control (cf Pain and Scottish Women’s Aid 2012). 

 

309



2 

2 Disclosing, or threatening to disclose, intimate media 
 
2.1  I support the introduction of a specific provision to address non-consensually 

disclosing, or threatening to disclose, intimate media.  Threats to non-
consensually distribute intimate media can be as coercive and harmful as the 
distribution itself (Scottish Women’s Aid 2015) and I support the recognition in the 
law that threats alone – whether or not they are actually carried out – are a form 
of abuse.  However, I have two concerns about this provision in the Bill, set out in 
2.2-2.3 below: 
 

2.2  The definition of “intimate situation”.  Media need not be sexually explicit to 
be intimate and private, and restricting the definition of “intimate situation” to 
material that depicts a sexual act or shows specific body parts is too limited.  A 
definition phrased in terms of sexual explicitness also reflects a set of values that 
are not universal.  I recommend a definition worded in terms of situations where a 
person has a reasonable expectation of privacy, such as when sleeping or 
unconscious, or when not wearing religious clothing that the person would 
habitually wear.  It is important that the law protect all members of Scotland’s 
diverse society equally. 

 
2.3  Types of media covered by the Bill. 
2.3.1 The restriction in Section 3(2) of the Bill to include only images and not other 

forms of intimate media such as audio recordings, text, or combinations of 
images and text, and does not take into account the reality of how people 
actually use modern digital technology. Instant messaging applications, social 
media sites, dating sites, and mobile apps such as Snapchat, etc, allow users 
to share many types of media such as audio files, or text paired with images 
or audio files. Restricting the types of media covered by the Bill would allow 
users would be able to get round the law by, for example, distributing sexually 
explicit audio files instead of videos, or sharing non-explicit images together 
with sexually explicit text.  This kind of non-consensual disclosure of intimate 
media may be just as invasive and harmful to victims as the non-consensual 
sharing of intimate images or videos.  For the law to be fit for purpose and 
provide effective protection, it must be brought up to date with the way 
modern digital media is actually used, and must cover all types of media 
including audio files and text.  
 

2.3.2 The Bill’s inclusion of altered or “photoshopped” images is appropriate, and 
should be extended to include altered or composite media of all types such as 
edited sound files. 

 
3 Jury directions relating to sexual offences 
 
3.1  I support the provision for jury directions relating to sexual offences in Section 6 

of the Bill relating to delayed communication or lack of communication about an 
offence. 

 
3.2  I support the provision for jury directions relating to absence of physical 

resistance, and recommend that these be broadened to include absence of direct 
verbal resistance as well, for the reasons set out below: 
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3.2.1 Sexual non-consent is normally communicated without direct verbal 

confrontation. Research by Kitzinger and Frith (1999) and by O’Byrne et al 
(2008) shows that people commonly communicate sexual non-consent in the 
same way as they decline other kinds of non-sexual propositions, for example 
by saying “I’m not ready” or “I’m flattered, but I’m actually not feeling well” 
(Kitzinger and Frith 1999; O’Byrne et al 2008), and generally not by engaging 
in direct forms of verbal confrontation such as shouting “No!” Men and women 
use and understand these politer ways of communicating non-consent.  It is 
also common for victims to submit or “freeze” in situations of sexual violence, 
out of fear or to try to prevent the escalation of violence. Using politer 
communication, submitting, or “freezing” does not indicate that a person has 
consented to a sexual act, nor should they be taken as indicating that a 
person is not telling the truth. 
 

3.2.2 Stereotypical attitudes about sexual consent and sexual violence 
influence every stage of the legal system. Sexual violence perpetrated by 
intimate partners without a physical struggle is less likely to be reported to 
authorities, investigated, or prosecuted, than violence that has greater 
resemblance to stereotypes (Estrich 1987). Unrealistic expectations of 
physical or verbal resistance such as shouting “No!” or physically struggling 
continue to influence mock jury deliberations (Ellison and Munro 2010, 
Rumney and Hanley 2010) as well as actual adjudications (Ehrlich 2001).  
Additionally, Ellison and Munro (2010) found that some of their mock jury 
participants seemed to misunderstand the notion of guilt “beyond reasonable 
doubt” as meaning that any uncertainty however slight necessitated acquittal, 
suggesting that some jury members may not have a clear understanding of 
legal concepts that are central to their deliberations and this may exacerbate 
the effect of biases on decision making. 

 
3.3 The provisions of the Bill for jury directions are for factual information that will 

help jury members in assessing the evidence. In order to be effective in this aim, I 
would recommend that jury directions include non-technical explanations of 
important legal concepts, and be provided in writing as well as verbally (or other 
accessible formats such as Braille or British Sign Language, as appropriate), to 
help jury members understand and remember the information. 

Abigaël Candelas de la Ossa 
Queen Mary University of London 
17 November 2015. 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Action on Elder Abuse Scotland 
 
Action on Elder Abuse (AEA) is a UK-wide charity which works to protect and 
prevent the abuse of vulnerable older people.  We provide the UK’s only specialist 
confidential helpline for victims of abuse (handling around 25,000 calls per year). We 
also provide a range of information materials for the public and practitioners, deliver 
training, seminars and conferences for practitioners, actively work to raise 
awareness of elder abuse, and influence and inform policy in this area.  We therefore 
have extensive experience that is not available from any other agency. 
 
Given the significant proportion of older people in the UK (17% of people in Britain 
are aged 65 and over – more than the number of people aged under 181), and the 
range of factors which make older people particularly dependent on others, domestic 
abuse is clearly a significant concern among our older population.  It is estimated 
that around 8.6% of the older population in the UK are abused each year, amounting 
to around 50 older people experiencing abuse every hour2. A significant proportion of 
victims of elder abuse are women, experiencing abuse from close family members 
that would be within the current definitions of domestic abuse and violence. 
 
Section 1: Domestic abuse aggravator 
 
1. AEA Scotland strongly supports this proposal as an effective means of 
strengthening the existing justice framework and recognising the true impact of 
domestic violence upon victims.   

 
2. There is often confusion between ‘domestic violence in old age’ and ‘elder 
abuse’, which can result in victims of abuse “falling between the cracks of the elder 
abuse and domestic violence systems”3. This can often lead to domestic violence 
among older people, particularly older women, being treated differently or ignored at 
a criminal justice level as the focus is primarily on health and social care. Research 
in Scotland on older women and domestic violence found that this confusion often 
led to perpetrators being excused of responsibility, and criminal justice responses 
being seen as inappropriate4. We therefore welcome a new statutory aggravation for 
domestic abuse offences as a means of firmly recognising the criminal nature of 
many forms of elder abuse, but would recommend that further direction is provided 
to juries on the specific nature of abuse among older people to ensure an 
appropriate criminal justice response (see our comments in paragraph 12). 

 

                                                           
1
 Mid-2013 Population Estimates, Office for National Statistics (2014) 

2
 ‘UK Study of Neglect and Abuse of Older People: Prevalence Survey Report’, Department of Health 

& Comic Relief, 2007; Secondary analysis 2013 
3
 The San Francisco Consortium for Elder Abuse Prevention Institute on Ageing (1996), Older 

Battered Women: Integrating Ageing and Domestic Violence Services. 
4
 M. Scott, L. McKie, S. Morton, E. Seddon & F. Wosoff (2004) Older Women and domestic violence 

in Scotland: ‘… and for 39 years I got on with it’. Produced for Health in Scotland by the Centre for 
Research on Families and Relationships (Edinburgh: Health Scotland) 
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3. Psychological harm and abuse is a particular problem for many older victims 
of abuse (accounting for 31% of calls to our UK-wide elder abuse helpline).  A new 
aggravator for domestic abuse offences will therefore better reflect victims’ 
experiences of long-term abusive behaviour. This is particularly significant for many 
older people who may have experienced years of psychological abuse and may not 
report isolated instances due to a fear it may not be taken seriously by the courts, or 
may not themselves believe that a criminal offence has taken place.   

 
4. In this context it is important to acknowledge the impact that psychological 
intimidation and abuse, coercion and undue influence, can have on someone’s ability 
to make free and independent choices, to recognise themselves as victims, and to 
be able to seek and work with agencies that have the potential to provide them with 
support and protection. This can often require an intervention approach that is long 
term and supportive. 
 
5. While we support the creation of a new aggravator, we would suggest that it 
should not be restricted to partners and ex-partners. This is vital for older people, as 
many are particularly reliant on support and care from other family members (e.g. 
children/in-laws, nieces, nephews, etc), friends, and neighbours. The UK elder abuse 
prevalence study found that while 35% of reported cases of elder abuse involve a 
spouse or partner, 33% of perpetrators were other family members, and 20% were 
neighbours and acquaintances5. 
 
6. We would therefore recommend that domestic abuse aggravations should 
apply to partners, ex-partners, other family members and others with whom the adult 
has a meaningful relationship and an expectation of trust (e.g. a friend or regularly 
interacting neighbour). Careful consideration would inevitably need to be given to 
definitions and guidance around this to ensure that different types of abuse or 
prosecuted in the correct way. It may useful to draw upon AEA’s definition of elder 
abuse to hep inform a definition of domestic abuse for all age groups: 

 

“A single or repeated act or lack of appropriate action occurring within any 

relationship where there is an expectation of trust, which causes harm or 

distress to an older person”. 

Section 5: Non-harassment orders (NHOs) 
 
7. We welcome proposals to grant NHOs against individuals who have not been 
convicted of a criminal offence, and to inform the court about previous instances in 
relation to the same victim. This will make it much easier for support and protection 
to be put in place at an earlier stage, as well as making it easier for victims to speak 
up about harassment. 

 
8. However, we would recommend that this proposal should take into account 
the processes covered by the Adult Support and Protection Act in relation to banning 
orders to ensure that both orders work to the most effective benefit for the victim. 
Adult support and protection will also need to be taken into account when 

                                                           
5
 UK study of abuse and neglect of older people, 2007 (these are the latest national stats available)  
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considering to how to support the needs of the perpetrator if they breach the non-
harassment order. 
 
Section 6: Jury directions relating to sexual offences 
 
9. We welcome proposals for jury direction as a means of helping jurors 
understand the complex nature of sexual harm and abuse, and victim’s varying 
responses to it.  Although judicial independence and impartiality are vital principles of 
the Scottish legal system, it is a fact of our modern world that members of juries are 
likely to be influenced by recent high profile cases involving victims who have 
reported abuse many years after the alleged event.   

 
10. AEA Scotland would recommend that any such statutory jury directions 
should include information (where relevant) to help jurors understand that, just 
because a victim is an older person, their claim of sexual abuse can be likely.  This 
will be vital in helping to overcome widespread perceptions that older people cannot 
be victims of sexual abuse, primarily as a result of notions that older people are not 
sexually attractive or active, or that sexual violence is an act of passion.  “This age 
group is viewed as asexual and ignored as possible victims of sexual assault”6.  
Sexual abuse does indeed take place within our older population (around 11% of 
calls to our  helpline are about sexual abuse, with the 2007 Prevalence Study 
suggesting 42,000 older people are sexually abused each year), and should be 
taken seriously in all incidences, regardless of the time taken to report it. 
 
11. Lack of resistance to sexual abuse is also likely to be a particular problem 
among older people, especially those who are frail or infirm, or have a disability or 
medical condition and may lack the physical strength to resist), or those with 
Alzheimer’s or dementia (or a mental health problem) who may be unable to 
comprehend what is happening or what they are being asked to do.  It may also be 
the case that long-term psychological abuse has had an effect on their confidence or 
ability to confront their attacker.   

 

12. AEA Scotland would also recommend that there should be specific jury 
directions relating to domestic violence among older people more generally. As 
noted in paragraph 2, there is often confusion between ‘elder abuse’ and ‘domestic 
violence among older people’, which can affect the way it is responded to. There are 
also misconceptions around the nature, extent and disclosure of abuse among older 
people, especially older women. For example: 

 generational differences often result in older people being less likely to identify 
themselves as being abused (or have different understandings of what 
constitutes abuse), which impacts on the way in which they deal with it. Many 
research studies have found that older women may regard abusive 
behaviours as ‘normal’ and acceptable;7 

 older women may be particularly likely to feel ashamed or embarrassed at 
experiencing abuse from their partners, or may feel shame that they have put 

                                                           
6
 ‘Genital injuries in post-menopausal women after sexual assault’, Poulos & Sheridan, Journal of 

Elder Abuse and Neglect, 20 (4) 
7
 Phillips, L. (2000) “Domestic Violence & Ageing Women”, Geriatric Nursing, Vol. 21, No. 4, pp.188-

195 
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up with it for so long;8. Older women may also find it more difficult to disclose 
abuse than younger women, as they may have grown up in a time where 
people were expected to keep quiet about family problems. 

 older people from ethnic minority communities may be less likely to speak 
English than younger people from ethnic minority communities, and may have 
been denied access to learning English or seeking support; 

 even if it is reported, abuse among older people is often not treated as 
seriously by professionals compared to abuse among younger people. 
Research has found that professionals may accept ageist stereotypes and 
find it hard to believe that older people can experience domestic abuse9; and 
that even if abuse is known about by professional staff it is often not acted 
upon;10 

 older people are more likely to experience loneliness and social  isolation (see 
the Equal Opportunities Committee’s 2015 report), and may be less likely to 
report abuse due to the fear of the perpetrator leaving them, or the effect on 
wider family relationships (e.g. being denied access to grandchildren, family 
members and friends); 

 fear of the consequences: older people may choose not to disclose abuse  as 
they may be afraid of appearing in court, leaving their homes, losing financial 
independence or decision-making capacity, or being placed in care homes.  

 
13. AEA Scotland therefore recommends that guidance regarding these issues 
are provided to juries where appropriate, and we would be pleased to provide further 
guidance to support this proposal should it be adopted. 
 
Lesley Carcary 
Director 
Action on Elder Abuse Scotland 
17 November 2015 
 

                                                           
8
 Macdonald, L (2000) Out of the Shadows: Christianity and violence against women in Scotland  

(Edinburgh: Centre for Theology and Public Issues, University of Edinburgh) 
9
 Blood, I. (2004) ‘Older Women and Domestic Violence’ (London: Help the Aged) 

10
 Scott, M. et al (2004) 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Barnardo’s Scotland 
 
Summary  
 
Barnardo’s Scotland warmly welcomes the Bill and would like to draw the 
Committee’s attention to the following:  

 We support the introduction of an abusive behavior aggravator but also 
welcome the Scottish Government’s commitment to consult further on a 
coercive control/domestic abuse offence to complement a statutory 
aggravation.  

 We would suggest that the Committee should consider if intimate audio and 
written communications need also to come under the proposed intimate 
images offence.  

 We welcome and strongly support the introduction of jury directions in sexual 
offence cases. 

 Barnardo’s Scotland has called for measures which would allow the Scottish 
courts to prosecute sexual offences that take place elsewhere in the UK, and 
welcome the provision in the Bill. 

 We have also highlighted the need for re-examination of the current Civil 
Preventative Orders which have currently received used to tackle child sexual 
abuse, in Scotland, and therefore strongly support the new Orders introduced 
within the Bill. 

 
Introduction  
 
Barnardo’s Scotland supports more than 26,500 children, young people and their 
families every year through over 122 community-based services across Scotland.  
The vast majority of our staff and services in Scotland have, at some point, 
encountered domestic abuse as an issue affecting the children and families that we 
work with.  
 
In 2011, Barnardo’s Scotland petitioned Scottish Parliament on the issue of child 
sexual exploitation (CSE) and as a result the Petition’s Committee held an Inquiry 
into CSE.  Issues were raised in the course of that Inquiry with regard to the little use 
of civil preventative orders as a tool to tackle CSE and the need to re-examine the 
Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005, and 
around the extra-territorial nature of sexual offences, which the Lord Advocate 
highlighted as a problem for COPFS, in prosecuting some sexual offences. 
 
Barnardo’s Scotland therefore warmly welcomes this Bill and its intention to tackle 
domestic abuse and sexual offences more effectively.  We are supportive of all of the 
provisions in the Bill, but would like to draw some issues to the attention of the 
Committee for consideration.  
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Section 1 Aggravation of offence where abuse is of a partner or ex-partner 
 
We welcome the introduction of an abusive behaviour aggravator. We believe that 
the test of only requiring a single source of evidence to establish domestic abuse as 
a factor in any offence should make a statutory aggravation a useful tool in ensuring 
that courts are able to take into account the full range of harmful behaviours that 
constitute domestic abuse. Whilst providing a useful tool, however, the aggravation 
is not a substantive offence in itself, and so we would urge the Scottish Government 
to proceed with its planned consultation on the exact wording of a ‘coercive control’ 
offence as soon as would be possible.  
 
In addition, we are pleased to see that involvement of children within domestic abuse 
context is recognised within the policy intention, in so far as, the aggravation could 
apply where the offence is committed against a third party (e.g. partner/ex-partner’s 
child). In looking at the wording of the aggravation in Section 1 (3) of the Bill, 
however, seems to suggest that it is immaterial that the partner or ex-partner is not 
harmed, only, and does not indicate the aggravation could extend to the involvement 
of a third party.  We would like to see the policy intent more clearly reflected in the 
Bill. 
 
Section 2 Disclosing, or threatening to disclose, and intimate photograph or 
film 
  
Barnardo’s Scotland is supportive of the creation of this offence but would like the 
Committee to consider two issues. Firstly, it is our view that the offence should also 
include intimate written and audio communications also, in addition to intimate 
images. Although the Communications Act 2003 and Section 38 ‘threatening and 
abusive behaviour’ Criminal Justice and Licensing (Scotland) Act 2010 offences 
could be utilised, we understand that the former carries a lesser penalty and can only 
be prosecuted under summary procedure.  We would welcome further discussion on 
this issue as we are concerned that there may be a disparity between what would 
appear to be two mediums relating to the same offence, which may lead to one 
being viewed as more, or less, serious than the other.  
 
Secondly, we would be concerned about any disproportionate effect that this new 
offence could potentially have on children (those under 18, as defined by the 
Children & Young People (Scotland) Act 2014). Young people are growing up in a 
culture where exchanging nude or semi-nude photographs is not uncommon. Young 
people at this age and stage of development can make poor decisions and engage 
in risk taking behaviour. We would wish to ensure guidance is available for both 
police and COPFS about the prosecution and handling of this offence with regard to 
children, young people.  Moreover, it is critical that young people are made aware of 
this offence and have access to high quality, age appropriate Relationships, Sexual 
Health and Parenting Education (RSHPE) in schools. Children and young people 
need to be equipped with knowledge, skills and values to help them make informed 
and positive choices about forming relationships, and about what is harmful and 
illegal.  
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Section 6 Jury directions relating to sexual offences 
 
Barnardo’s Scotland is fully supportive of the provisions in the Bill to introduce jury 
directions relating to sexual offences.  We also think it appropriate to consider the 
role of jury directions within sexual offence cases specifically relating to children. We 
are aware of the Evidence and Procedural Review undertaken by the Scottish Court 
Service which relates to criminal trial procedures, and the need for modernisation of 
the handling of cases involving children and vulnerable witnesses in Scotland. We 
hope that jury directions in sexual offence cases involving child witnesses will inform 
understanding of the particular vulnerability of children and young people who are 
victims of sexual abuse, and the additional trauma that children can be exposed to 
as witnesses in sexual offence cases.  
 
Chapter 2 Sexual Acts Elsewhere in the United Kingdom 
 
In the course of giving evidence to the Public Petition’s Committee Inquiry into CSE 
in 2013, the Lord Advocate requested that legislation on grooming be attended to: 
“I would be grateful is the committee would consider one thing: if someone grooms in 
Scotland and abuses in France, we can prosecute, in Scotland, the abuse in France 
and the grooming in Scotland.  However, if they groom in Scotland and abuse in 
England and Wales, we can prosecute only the grooming in Scotland; we cannot 
prosecute the abuse in England and Wales.  This is an issue with which we have 
had difficulties in the past.” 1 
 
Barnardo’s Scotland has for some time been concerned that there may have been 
obstacles in the way of effective prosecution of child sexual abuse and exploitation 
offences.  We therefore warmly welcome both sections 7 & 8.  
 
Chapter 3 Sexual Harm Prevention Orders  
 
The Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 
introduced civil preventative orders such as Risk of Sexual Harm Orders (sections 2-
8) and Sexual Offence Prevention Orders (section 17). Since their introduction these 
orders have been little used in Scotland.  Barnardo’s Scotland is supportive of the 
new provisions of sexual harm prevention orders, repealing the 2005 orders.  In 
providing evidence on the use of Risk of Sexual Harm Orders to the Justice 
Committee last year, ACC Malcolm Graham suggested that the 2005 Orders should 
be amended by:  “reducing the stated two required courses of conduct to one single 
act of a sexual nature that would indicate the individual presents a suitable risk on 
the community that the order is necessary”, and, “increasing the scope for the 
individual to whom the conduct has been directed and thus requires the protection 
namely including young people up to the age of 18 years and also including adults 
deemed at risk of physical or psychological harm”2. 
 

                                    
1
 The Scottish Parliament (2014) Official Report Public Petitions Committee, Tuesday 25 June 2013, 

Session 4, p. 1512. 
2
 Police Scotland submission to Justice Committee meeting, Tuesday 07 October 2014, available at: 

http://www.scottish.parliament.uk/S4_JusticeCommittee/Meeting%20Papers/Papers20141007.pdf.
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The Bill would appear to be addressing both of Police Scotland’s requests and we 
support these provisions which we hope will make the orders truly preventative.  
 
We would like to see, however, robust guidance around the use and application of 
the Orders so that: 
 
a) These Orders are used in Scotland to prevent and tackle child sexual exploitation 
and abuse; and, 
 
b) Orders, particularly Sexual Risk Orders, are not used inappropriately in cases 
where children and young people (under 18s) are perpetrators.  We believe that 
there are other measures that could be put in place through, for example, the 
Children’s Hearing System, which are more suitable for children and young people 
who present a risk to other children. In these cases, assessment of risk is complex 
and should be carried out by a number of professionals from across agencies. 
Although we raise this as a potential issue, we realise that the Sexual Harm Orders 
are unlikely to be applied to children; guidance in this area would suffice.  
 
Conclusion  
 
Barnardo’s Scotland warmly welcomes the Bill.  We raise some issues which we feel 
can adequately be addressed through guidance. We would be happy to discuss any 
of the issues raised above with the Committee.  
 
Lisa Gamble 
Policy and Research Officer 
Barnardo’s Scotland 
17 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from CARE for Scotland 
 

Summary 
i. CARE for Scotland welcomed Equally Safe Scotland’s Strategy for Preventing 

and Eradicating Violence against Women and Girls and now welcomes the 
intention to reform the criminal law through the Abusive Behaviour and Sexual 
Harm (Scotland) Bill to achieve the Strategy’s aims. 

ii. CARE for Scotland particularly welcomes sections 7 and 8 of the Bill to enable 
prosecution in Scotland for sexual offences against children that have been 
committed elsewhere in the UK.   

iii. However, CARE for Scotland is disappointed that the Bill makes no proposals 
for reforming the laws on prostitution, one of the forms of violence against 
women identified by the Equally Safe Strategy. CARE for Scotland recommends 
that the Bill should recognise the sexual harm of prostitution and include a 
clause to criminalise the purchase of sexual services. Alongside this there 
should be greater provision of support services for those who wish to leave 
prostitution. 

iv. CARE (Christian Action Research and Education) is a well-established 
mainstream Christian charity providing resources and helping to bring Christian 
insight and experience to matters of public policy and practical caring initiatives 
across the UK.  CARE for Scotland is supported by around 2,000 Christian 
households in Scotland. 

 
Sections 7 & 8 – extra territorial offences against children 
 
1. Although it may only apply in a small number of cases, CARE for Scotland 
supports the proposed extension of extra-territoriality in child sexual offences and 
believes that there would be considerable benefit from allowing Scottish Courts to 
prosecute sexual offences committed against children in England, Wales or Northern 
Ireland by residents of Scotland. 
 
2. In particular CARE for Scotland believes that this would benefit children who 
have been victims of offences committed by a perpetrator as part of a pattern of 
behaviour across more than one jurisdiction.1  Enabling a single prosecution in 
Scotland of all the offences would remove the need for a child to give evidence in 
more than one trial.  It is well known that giving evidence can be extremely 
traumatising for children2 and anything which can reduce this is to be welcomed.  
 
Reducing demand for commercial sexual exploitation 
 
3. CARE for Scotland is extremely disappointed that the Scottish Government 
has not acted on the recommendations of many respondents to the pre-legislative 
                                                           
1
  As noted by the Lord Advocate’s evidence to the Public Petitions Committee Scottish Parliament 

Official Report, Public Petitions Committee 25 June 2013 col 1512 
2 
 As noted in the Scottish Courts Service Evidence and Procedure Review March 2015  available: 

https://www.scotcourts.gov.uk/about-the-scottish-court-service/ scs-news/2015/03/13/evidence-
and-procedure-review-report  
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consultation regarding commercial sexual exploitation.3 CARE for Scotland believes 
that this is a missed opportunity to address a key form of sexual harm in our society.    
 
Prostitution as a form of violence against women 
 
4. We welcome the recognition in the Scottish Government’s Equally Safe 
Scotland’s Strategy for Preventing and Eradicating Violence against Women and 
Girls published in 2014 that “commercial sexual exploitation such as prostitution, 
pornography and human trafficking” is a form of violence against women and girls 
which needs to be addressed.4  
 
5. This principle is founded on strong evidence of the exploitative and harmful 
nature of selling sex as experienced by the majority of women engaged in it.  For 
example: 

 Evidence suggests that a significant number of individuals enter the sex 
industry at a young age. For example: a survey of 22 women involved in 
“off-street” prostitution in Glasgow (2010) found that eight of them had 
become involved before the age of 21 with the youngest beginning at 15 
years old.5  

 Research studies reveal that abuse or violence in the home, 
homelessness, living in care, debt and substance abuse, are all 
common experiences prior to entering prostitution.6 A comparative 
study of over 200 female drug users in Glasgow found that the women 
who were also involved in prostitution had higher rates of childhood abuse 
than the other female drug users (emotional abuse 47% compared with 
36%, physical abuse 38% compared to 30%, sexual abuse 36% 
compared with 24%).7 

 Drugs are used by many in prostitution.  A survey with 33 women in 
street prostitution in Glasgow recorded an overwhelming majority (31/33) 
had increased their drug use since becoming involved in prostitution. 8 
Others enter prostitution in order to service an existing drug habit and, 
pimps often use drug dependency as a form of control.9   

 Prostitution is one of the most dangerous occupations in the world. 
The Prostitution in Glasgow strategic review said women in “off-street” 

                                                           
3 
 Scottish Government Equally Safe – Reforming The Law To Address Domestic Abuse and Sexual 

Offences - Analysis of Consultation Responses, paragraphs 7.20 and 7.21.  No reference to these 
responses is made in the Policy Memorandum to the Abusive Behaviour and Sexual Harm 
(Scotland) Bill. 

4
   Scottish Government, Equally Safe Scotland’s Strategy for Preventing and Eradicating Violence 

against Women and Girls, 2014, page 8 
5
  Matthews, R. and Easton, H. (2010) Prostitution in Glasgow: A strategic review pp 27-37.  Other 

similar findings include Bindel, J.  et al, Breaking down the barriers: A study of how women exit 
prostitution, Eaves/LSBU http://i1.cmsfiles.com/eaves/2012/11/Breaking-down-the-barriers-
a37d80.pdf 2012 page 4 

6
  For example: Paying the Price: A Consultation paper on prostitution, Home Office, July 2004; 

Jane Dodsworth Pathways into Sexual Exploitation and Sex Work: The experience of victimhood 
and agency  Palgrave Macmillan 2015;; Kesia Reeve & Elaine Batty The hidden truth about 
homelessness – Experiences of single homelessness in England , CRESR/Crisis, 2011 

7
   Gilchrist, G. and Gruer, L. and Atkinson, J. (2005) Comparison of drug use and psychiatric 

morbidity between prostitute and non-prostitute female drug users in Glasgow, Scotland. 
Addictive Behaviors 30(5):pp. 1019-1023. 

8
  Matthews, R. and Easton, H.  Prostitution in Glasgow – a strategic review 2010 ,  page 29 

9
  Roger Matthews, Prostitution, politics and policy, Routledge-Cavendish, 2008, page 48 
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prostitution faced actions “directly dangerous to their physical health”10 
and 21 of 33 women interviewed for the review reported that they had 
experienced violence from men purchasing sex.11 

 Prostitution often has seriously detrimental impact on a person’s 
mental health.  A comparative study of female drug users in Glasgow 
found that the women who were engaged in prostitution (in addition to 
being drug users) were more likely to show current neurotic symptoms 
than those drug users not in prostitution.  In particular that group was 
more likely to report depression and depressive ideas.12  

 
Reducing demand 
 
6. CARE for Scotland believes that reducing the harm of prostitution can be 
achieved most effectively by reducing demand.   
 
7. Research with those who buy sex in Scotland has demonstrated that 
imposition of a “greater criminal penalty” would be the most effective way to change 
behaviour and reduce demand for prostitution – far more effective than education or 
awareness campaigns.13  
 
8. Criminalising the purchase of sexual services has been used successfully in 
other countries to reduce demand and improve gender equality.  Evidence from 
Sweden suggests:  

 Overall prostitution levels are significantly lower than they would be 
otherwise: An evaluation conducted in 2010 concluded that the number 
of persons, mainly women, exploited in street prostitution in Sweden had 
been halved since 1999; and found no evidence of an increase in off-
street prostitution whilst general prostitution levels in neighbouring 
countries had risen. 14  An independent evaluation of the law in Norway in 
2014 found “The ban on purchasing sexual services has reduced demand 
for sex and thus contribute[d] to reduce the extent of prostitution in 
Norway.15 

 Deterrent effect on men purchasing sex: From 1996 to 2008 the 
number of men reporting the experience of purchasing sex fell from 13.6 
per cent to 8 per cent.16   

 Deterrent effect on trafficking: The Swedish National Rapporteur stated 
in 2009 that “It has been discovered through wiretapping and surveillance 
that traffickers consider Sweden a bad market.”17  The Norwegian 

                                                           
10

  Matthews and Easton, 2010 Op Cit, p46 
11

  Ibid, page 30 
12

  Gilchrist, G. and Gruer, L. and Atkinson, J. 2005 Op Cit  
13

  Macleod, J.  et al,  Challenging men’s demand for prostitution in Scotland,  Women’s Support 
Project 2008, page 27 

14
  Swedish Government Report SOU 2010:49 The Ban against the Purchase of Sexual Services. An 

evaluation 1999-2008, English Summary.  Available here:  
http://www.government.se/content/1/c6/11/98/61/73d97eb9.pdf 

15  
   Norwegian Evaluation, Evaluering av forbudet mot kjøp av seksuelle tjenester  -  English 

Summary August 2014, pages 11-14 
16

  Holmström & Skilbrei eds. (2009), Prostitution in the Nordic Countries Conference report,  p 29 
17

  Report from the European Conference on Human Trafficking, December 2009.  Statement by 
Kajsa Wåhlberg, the Swedish national Rapporteur on Trafficking in Human Beings, Conference 
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evaluation concluded the law had “reduced the extent of human trafficking 
in Norway in comparison to a situation without a law.”18 Authors reviewing 
the data on prostitution and trafficking across the world have concluded 
that “countries that implement harsher laws regarding prostitution seem to 
get a lower prevalence of trafficking.”19    

 Change in public attitudes on paying for sex: In 1996, before the law 
was passed, a survey showed that only 45%of women and 20% of men 
were in favour of such a change.20 In 1999, the year the law was passed, 
support increased dramatically with 81% of women and 70% of men being 
in favour and public support continues to be strong.21 Notably 80% of all 
respondents to a consultation by Rhoda Grant MSP in 2013 expressed 
support for the proposal to criminalise the purchase of sexual services in 
Scotland.22 

 
9. This so-called “Nordic” approach has received substantial international support 

as one of the most effective approaches to addressing demand for prostitution, 
exploitation, human trafficking and gender equality. 

 Resolution 2013/2103 passed by the European Parliament in 2014 
“Recognises that prostitution and forced prostitution can have an impact 
on violence against women in general, [...] as research on sex buyers 
shows that men who buy sex have a degrading image of women;” affirms 
criminalisation of the purchase of sexual services as a way of “combating 
the trafficking of women and under-age females for sexual exploitation 
and improving gender equality” and “suggests to the competent national 
authorities, therefore, that the ban on the purchase of sexual services 
should be accompanied by a campaign to raise awareness among men.” 

23  

 Resolution 1983 of the Council of Europe passed in 2014 states that 
“Forced prostitution and sexual exploitation should be considered as 
violations of human dignity and, as women are disproportionately 
represented among victims, as an obstacle to gender equality.”  The 
Resolution also states that “trafficking in human beings and prostitution 
are closely linked,” that “legislation and policies on prostitution are 
indispensable anti-trafficking tools” and recommends “criminalising the 
purchase of sexual services, based on the Swedish model, as the most 
effective tool for preventing and combating trafficking in human beings”.24 

                                                                                                                                                                                     
on the “Preventing and Combating Trafficking in Human Beings and Reducing Prostitution and 
Sexual Exploitation”, Czech Republic, 3 June 2009, page 20 

18
    Norwegian Evaluation Op. Cit. page 13 

19
  Niklas Jakobsson and Andreas Kotsadam, The Law and Economics of International Sex Slavery: 

Prostitution laws and trafficking for sexual exploitation, Working Papers in Economics No 458, 
University of Gothenburg, June 2010, Revised May 2013, page 15, page 17 

20
  Sven-Axel Månsson (2000). Commercial Sexuality. In Bo Lewin (Ed.), Sex in Sweden: On the 

Swedish sexual life 1996 (pp. 235–263) cited in Waltman (2011) 
21

  Ibid 
22

  Rhoda Grant Summary of consultation responses Proposed Criminalisation of the Purchase of 
Sex (Scotland) Bill (2) 2013 

23 
    European Parliament resolution of 26 February 2014 on sexual exploitation and prostitution and 

its impact on gender equality (2013/2103(INI)) 
24

  Prostitution, trafficking and modern slavery in Europe, Resolution 1983 (2014), Committee Report 
8 April 2014, paragraphs 6, 12.1.1 and 12.1.5  http://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewPDF.asp?FileID=20716  
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 A similar law came into effect in Northern Ireland earlier in 2015 and the 
Government of the Republic of Ireland has now introduced a Bill to do the 
same.25  

 
Supporting people to exit 
 
10. Academic evidence has shown that a large percentage of women in 
prostitution would like to exit if they could but that there are significant barriers faced 
by these individuals and few specialist programmes to help them.26   
 
11. The European Parliament and Council of Europe resolutions referred to above 
also called for  practical support for those who wish to leave prostitution27 and that 
the exit programmes should be “aimed at rehabilitation and based on a holistic 
approach including mental health and health-care services, housing support, 
education and training and employment services”.28   
 
12. The individual case-management approach supported by multi-agency 
working as implemented by the Routes Out programme of Community Safety 
Glasgow provides a good model for such services.29  
 
Conclusion 
 
13. CARE for Scotland welcomes the Abusive Behaviour and Sexual Harm 
(Scotland) Bill and the determination of the Scottish Government to take action on 
sexual exploitation.  We are disappointed that the Government has not included 
measures to address demand for commercial sexual exploitation in this Bill.  Such 
measures would greatly enhance progress towards achieving a reduction in this form 
of violence identified in the Government’s Equally Safe Strategy.   In its Stage 1 
Report on the Human Trafficking and Exploitation Bill, the Justice Committee stated 
“While we note that this issue may be worthy of further review and detailed 
consultation, we are of the view that this Bill is not the correct vehicle for taking the 
matter forward. The criminalisation of the purchase sex would have implications 
beyond the matters dealt with in this Bill.” It is CARE for Scotland’s opinion that the 
Abusive Behaviour and Sexual Harm (Scotland) Bill is an appropriate context for 
such a provision. Indeed in light of the Bill’s focus on addressing sexual harm and 
exploitation it is difficult to imagine a Bill that would offer a more fitting context for 
such a measure. 
 
Gordon Macdonald 
Parliamentary Officer 
16 November 2015 
 

                                                           
25

  http://www.justice.ie/en/JELR/Pages/PR15000487 
26

  Roger Matthews, Helen Easton, Lisa Young, & Julie Bindel.  Exiting Prostitution,  Palgrave 
Macmillan, September 2014, 

27
  See para 27 of (2013/2103(INI)) and para 12.1.5 of Resolution 1983 (2014), Op Cit 

28
  Resolution 1983 (2014), Op Cit, paragraphs 12.1.1 and 12.1.5  

29
  Matthews and Easton (2010) Op Cit; see also  Matthews et al (2014) Op.Cit. 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Children 1st 
 

Introduction 
 
Children 1st is Scotland’s National Children’s Charity. We help Scotland’s families to 
put children first, with practical advice and support in difficult times. And when the 
worst happens, we support survivors of abuse, neglect, and other traumatic events in 
childhood, to recover. We help Scotland’s communities to play their part in looking 
out for and protecting children. We listen to Scotland’s children and families and 
when government or society fails to hear them or fails to respect their rights, we 
speak out. 
 
We provide twelve services working with those who have experienced domestic 
abuse. Last year 559 children, young people and parents and carers were supported 
by our abuse and trauma recovery services. More than one in four (27%) of the 
people with whom our services are working directly are affected, in some way, by 
domestic abuse1. 
 
Children 1st warmly welcomes the general principles of the Abusive Behaviour and 
Sexual Harm (Scotland) Bill. This Bill will help to positively improve how the justice 
system responds to abusive behaviour including domestic abuse and sexual harm. 
We consider that it is essential the Bill’s provisions are tested through Child’s Rights 
and Wellbeing Impact Assessment to ensure the rights of children and young people 
are not adversely impacted by this new legislation. 
 
Our response highlights the following key areas: 
 We welcome the provision of aggravation of offence where there is abuse of 

partner or ex-partner and welcome additional domestic abuse offence next year. 
 We welcome the Bill’s introduction of an offence for the non-consensual sharing 

of private, intimate images however question if the definition of “image” could be 
extended to include non visual media 

 We support the extension of extra-territorial effect of the law concerning sexual 
offences committed against children to include offences committed elsewhere in 
the UK. 

 The implementation of this legislation leaves children as the only people in 
Scotland that do not have equal protection from violence in the home and this 
must be urgently addressed. 

 
Section 1 – Aggravation of offence where abuse of partner or ex-partner  
 
Children 1st support the provision for the introduction of a statutory aggravation for 
offences involving the abuse of a partner or ex-partner which will require the courts 
to take account of this fact in sentencing the offender. We agree with Victims 
Support Scotland and others that the law is currently framed too narrowly with a 

                                                
1
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 local summary report 2014-15, research flags overview 
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focus on individual offences, without taking into account the wider context in which 
offences take place. This includes coercive controlling behaviour of domestic abuse 
against a partner or ex partner, which can also impact on children and young people 
in the family. We are pleased that this statutory aggravation will enable domestic 
abuse to be explicitly named and acknowledged and for victims’ experience to be 
formally recognised in Court. 
 
We are also pleased the aggravation will apply where a person is convicted of an 
offence against a third party, such as their partners’ child, and it is proven that their 
intent in committing the offence was to cause their partner psychological harm. It 
must be recognised that children and young people themselves are greatly impacted 
by domestic abuse.  
 
It is, however, essential that children are not subject to arduous and stressful 
measures in assessing how they were affected by the abuse taking place in their 
household. It is important to recognise that in sharing details of domestic abuse that 
they have been exposed to, children are often in an emotionally conflicted position, 
speaking about two parents who they love, wanting the behaviours and abuse to 
stop but also fearing the consequences for the family of any court action. We would 
therefore welcome further consideration about whether children who have 
experienced domestic abuse may be called on to give evidence to assist this new 
aggravation, and what measures should be in place to protect them during this 
process. 
 
Children 1st also support the introduction of a specific domestic abuse offence as 
outlined in the original Equally Safe Consultation, which we understand will be 
introduced next year in different legislation. We know that not all domestic abuse is 
physical and believe that the introduction of this offence would help people to 
understand the complex dynamics and relationships involved in domestic abuse.  
The point at which a victim of abuse leaves an abusive partner is often one of the 
most dangerous times. An offence of domestic abuse could help to raise awareness 
of the increased danger at this time and ultimately lead to increased support for 
those leaving their partners or preparing to do so, and their children.   
 
Section 2 – Offence for the non-consensual sharing of private, intimate images  
 
Children 1st Domestic Abuse Services’ have supported women who have 
experienced the threat of and use of revenge pornography – where perpetrators 
disclose or threaten to disclose intimate images. Experiencing this can cause victims 
extreme fear, distress and is a violation of their privacy and a threat to their feelings 
of safety. We therefore support provisions to make it a criminal offence for a person 
to share, publish or distribute private, intimate images relating to another person 
without that person’s consent, or to threaten to do so. Creating a specific offence for 
this act will make it clear that sharing intimate images without consent is criminal and 
will help to ensure that victims’ experiences will be acknowledged by the Court. It is 
vital that a strong and clear message is communicated that this practice is abusive 
and harmful and will be taken seriously. 
 
We would like clarification to how we can ensure children and young people under 
18 will not be unintentionally criminalised through this offence for actions they may 
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not understand, and how this provision will work with the Children’s Hearings 
System. We understand that COPFS have published “Guidance on cases involving 
Communications sent via Social Media” which outlines that only in serious cases 
prosecution will be appropriate for those under the age of 16, and that the age and 
maturity of accused persons should be given significant weight, particularly if they 
are under the age of 18. It is therefore important that this will be reflected in any 
guidance for the Abusive Behaviour and Sexual Harm (Scotland) Bill. 
 
We would welcome consideration from the Committee if the Bill currently captures all 
relevant materials to which perpetrators could distribute private intimate material; 
information sent through non-visual media such as sound files or text messages 
could be considered as private or intimate as an image and cause the victim fear 
alarm and distress if disclosed. 
 
Section 6 – Jury directions relating to sexual offences 
 
Children 1st welcomes the introduction of jury directions relating to sexual offences. 
The provisions will require judges in sexual offences trials to provide juries with 
directions that there may be good reasons why an alleged sexual offence may not 
have been reported until some time after it was alleged to have been committed, or 
the fact that it is not alleged that the accused used physical force to overcome the 
victims, or that the alleged victim did not physically resist their assailant and that 
these situation may not necessarily indicate that an allegation is false.  
 
Sexual assault is not always violent and victims may not respond by physically 
resisting their attacker for a number of reasons and the impact of trauma can 
sometimes mean victims do not disclose what has happened to them until years 
later. It is important that members of the Jury are equipped with this knowledge and 
understanding. 
 
Section 7 and 8 – Child sexual offences committed elsewhere in the United 
Kingdom 
 
Children 1st support the extension of extra-territorial effect of the law concerning 
sexual offences committed against children to include offences committed elsewhere 
in the UK. Sections 7 and 8 of the Bill would enable prosecution on a single 
indictment, which would avoid forcing the child to go through the trauma of two trials.  
 
Equal protection from assault for all 
 
As stated in our initial response to the consultation on these proposals, we are 
extremely supportive of any measures to protect people from violence and take this 
opportunity to highlight that this legislation would leave one group of vulnerable 
people – children – less protected from violence than everyone else in Scotland.  
 
Children have a right to protection from violence. Article 19 of the UNCRC sets out 
the state’s obligation to ‘take all appropriate legislative, administrative, social and 
educational measures to protect the child from all forms of physical or mental 
violence, injury or abuse… while in the care of parent(s), legal guardian(s) or any 
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other person who has the care of the child.’2 This makes it clear that all children 
should be protected from all forms of violence, which they are currently not under 
Scots Law. The Scottish Government must address this issue as a matter of 
urgency—including by considering the most appropriate legislative vehicle for the 
removal of the justifiable assault defence which currently leaves children with less 
protection from assault than adults3. 
 
Sarah Vernon 
Policy and Information Officer 
17 November 2015 
 

                                                
2
 http://www.ohchr.org/en/professionalinterest/pages/crc.aspx  

3
 http://www.children1st.org.uk/campaigns/public-policy-and-influencing/physical-punishment-of-

children/  

329

http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
http://www.children1st.org.uk/campaigns/public-policy-and-influencing/physical-punishment-of-children/
http://www.children1st.org.uk/campaigns/public-policy-and-influencing/physical-punishment-of-children/


1 

Justice Committee 
 

Abusive Behaviour and Sexual harm (Scotland) Bill 
 

Written submission from Child’s Eye Line UK 
 
I write on behalf of the Child’s Eye Line (CEL) campaign and am contacting you 
regarding the sexualisation of children through ‘sex sells’ media across Scotland in 
the context of your consultation on the Abusive Behaviour and Sexual Harm 
(Scotland) Bill consultation.  
 
Child’s Eye Line UK is a campaign to protect children from sexualisation and 
commercialisation. There is a core team of volunteers who perform a variety of 
different roles from raising awareness on social media to committee meetings at 
government level. The Child’s Eye Line UK campaign has garnered support from an 
increasing number of people across the UK who are frustrated at the presence of 
sexual and violent content in everyday life. 
 
Further to CEL cross-party lobbying last year including the Minister for Children and 
Young People, we submitted evidence and suggested amendments to the Air 
Weapons and Licensing (Scotland) Bill. We were told this wasn’t the right time or act 
and the amendments were ruled out before they could even be debated. Despite the 
clear support for debate of organisations such as Girl Guiding Scotland. I have 
attached these amendments in the annex to this letter.  
 
However, it would appear to us that the current draft Bill might offer you the 
opportunity to consider whether further preventative legislation is necessary in this 
area for child protection and decency reasons as well as rightly strengthening the 
law on domestic abuse and enforcement.  

The Key Aim of our campaign is the prevention of harm to children caused by 
exposure to sexualised material, with specific reference to 5 key actions:  

1. Encourage government to legislate to make it illegal to display pornography 
and sexualised images in public places where children are permitted. 

2. Encourage government to provide help and support for parents to protect their 
children from hard core internet porn and violent games. 

3. Work with retailers and other key bodies to protect children. 
4. Protect young girls and boys from damaging images that can affect their self-

worth. 
5. Help parents find ways to protect their children from pornography and 

sexualised imagery. 

In 2010 the independent review called ‘Letting Children Be Children’ looked at the 
sexualisation and commercialisation of children in society. It was conducted by Reg 
Bailey, Chief Executive of Mothers’ Union, and is also known as ‘The Bailey Review’. 
The review addressed the concerns that children are exposed to a tide of sexual 
imagery in public places. As a result of the report recommendations were made, 
including: 
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 Clampdown on sexualised ‘wallpaper’ surrounding children. 
 Sexual images on magazine and newspaper front pages should be covered 

up. 
 Retailers should sign up to a family friendly code of practice 

Reg Bailey’s recommendations are based on parents’ concerns and are intended to 
support both parents, by making sure their views are taken more seriously by 
businesses and broadcasters, and children, by helping them understand the 
potential dangers they face. 

However, CEL can prove that these guidelines have not been followed consistently 
across the retail sector. CEL and their supporters have collected photographs where 
the retailer guidelines are clearly being ignored. We have also documented 
complaints from parents and the responses from retailers. Disappointingly, 
responses and subsequent actions taken vary hugely when retailers receive a 
complaint about an inappropriate image in view of children. Some retailers take on 
board the concerns and change their displays; many others treat customers/parents 
with hostility, offer excuses as to why they need not change the display, or show 
ignorance of any government or regulatory body’s guidelines. Some make a change 
on the day but do not follow it up with any long term action.  

This widely varying response is why CEL believes that legislation is the only effective 
way to control how sexualised and pornographic images are displayed in shops and 
public spaces, where children are likely to be and which can have a profound 
influence on their future behaviour.  

CEL is calling for children to be protected from graphic material until they are old 
enough to make that informed decision for themselves. Hence we are asking for 
recommendations about the display of graphic, sexualised content to be enforced by 
retailers and other bodies and if not for Parliament to legislate to protect public safety 
and the achievement of a number of policy outcomes which we feel are vital for the 
prevention of sexualisation of children in Scotland.  

Also, CEL feels these further preventative amendments would provide a legal 
framework for the control of shop window displays, which as an advertisement 
mechanism are currently a clear loophole out with the control of the ASA, local 
Trading Standards services or Police. Taste and decency or offence caused by a 
shop window display have to be taken up with the shop owner.  

The basic premise being that if something is offensive or indecent it would not be 
legal and also it would provide a clear framework for consumers to challenge use of 
gender, sexuality and violence in any context from a t-shirt in a shop window to a 
billboard when it is clearly irrelevant to the product for sale/promotion.  

Currently retailers receive payments from publishers for certain spaces in stores. 
This applies to all printed media and means that the retailer has no control over what 
is on open display in their stores. A number of publications consistently print sexual, 
sexist, violent and pornographic imagery and/or sensational rape and child abuse 
headlines on front covers. This is frequently alongside offers for children’s items 
such as comics and sweets and at child height in the majority of stores in the UK on 
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a daily basis. When customers raise the issue, the retailer is unable to act due to the 
underlying contract between retailer and publisher which leads to exposure of 
children to adult material. 

CEL is aware of recent national reviews such as the Community Planning Review 
and prior to that the Christie Commission on Public Sector Reform have provided a 
focus and the building blocks for a stronger, more joined up and extensive approach 
to prevention, early intervention and a focus on local place. CEL would argue these 
amendments are within the spirit of that preventative agenda and also the Prevention 
pillar of the Scottish Government’s Equally Safe strategy.  

Kathy McGuinness 
Child’s Eye Line Founder 
15 November 2015 
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After section 68, insert— 

<Regulation of indecent displays in public places 

Regulation of indecent displays in public places  

(1) The 1982 Act is amended as follows. 

(2) After section 51 insert— 

“51A Indecent displays in public places 

(1)  A person who displays, or knowingly causes or permits to be displayed, an 

indecent image in a public place commits an offence. 

(2)  For the purposes of this section, an image is “indecent” if— 

(a) the image involves the display of sexual activity, nudity or partial 

nudity and— 

(i) it is designed or intended to promote the sale, distribution or 

consumption of any thing, and 

(ii) the display of sexual activity, nudity or partial nudity is 

unrelated to that thing, or 

(b)  a reasonable person would consider that it degrades, dishonours, 

disgraces or lowers the dignity of any person or persons in general. 

(3) But an image is not “indecent” if— 

(a)  it relates to— 

(i) the promotion of breastfeeding, 

(ii)  awareness of breast cancer, prostate cancer or testicular cancer, 

or such other health-related purposes as the Scottish Ministers 

may prescribe by regulations, 

(b)  it is displayed for the purpose of sex education in schools or by health 

or related bodies,  

(c) it is an image of such type or displayed for such artistic or other 

purpose as the Scottish Ministers may prescribe by regulations. 

 (4) For the purposes of this section— 

(a) any image which is displayed in or so as to be visible from any public 

place is deemed to be displayed in a public place, 

(b) “public place” means any place where an image is likely to be viewed 

by the public at large, or any section of the public or individually 

selected members of the public, whether that place is open to the 

public on payment of a fee or not. 

(5)  A person accused of an offence under this section (“the accused”) who has 

the management or control of any premises is to be regarded as having 

knowingly caused or permitted a person to display an indecent image in a 

public place if the accused ought to have known that the person was making 

such a display. 

(6)  It is a defence for the accused to prove that— 
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(a)  the accused (or any employee or agent of the accused) took all 

reasonable precautions and exercised all due diligence not to commit 

the offence, or 

(b) there were no lawful and reasonably practicable means by which the 

accused could prevent the other person from displaying the image. 

(7)  It is a defence for the accused to prove that the accused did not know, and 

could not reasonably be expected to have known, that the place in which an 

indecent image was displayed was a public place. 

(8) A person guilty of an offence under this section is liable, on summary 

conviction, to a fine not exceeding level 4 on the standard scale. 

(9)  Schedule 2B (which provides for fixed penalties for offences under this 

section) has effect. 

(10) For the purposes of this section, the Scottish Ministers may by regulations 

modify— 

(a) the definition of “indecent” for the time being provided in subsections 

(2) and (3), 

(b) the definition of “public place” for the time being provided in 

subsection (4)(b).  

(11) Before making regulations under this section, the Scottish Ministers must 

consult such persons as they consider appropriate. 

(12)  Regulations under this section which contain provisions that add to, replace 

or omit any part of the text of this section or any other Act are subject to the 

affirmative procedure. 

(13) All other regulations under this section are subject to the negative 

procedure. 

(14) The Scottish Ministers may publish guidance about the implementation and 

enforcement of this section. 

(15)  The Scottish Ministers must lay a copy of any guidance published under 

subsection (14) before the Scottish Parliament. 

(16) A body for the time being listed in section 16(1) of the Local Government 

in Scotland Act 2003 or schedule 8 of the Public Services Reform 

(Scotland) Act 2010 must have regard to any guidance published under 

subsection (14). 

 (3) After Schedule 2A insert— 

“SCHEDULE 2B 

(introduced by section 51A(9)) 

Power to give fixed penalty notice 

1 (1)  An authorised officer of a local authority may, if having reason to believe 

that a person is committing or has committed an offence under section 51A 

within the area of the local authority, give that person a fixed penalty notice 

in relation to that offence. 
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(2) A constable may, if having reason to believe that a person is committing or 

has committed an offence under section 51A, give that person a fixed 

penalty notice in relation to that offence. 

(3) In this schedule, “fixed penalty notice” means a notice offering a person the 

opportunity of discharging any liability to conviction for an offence under 

section 51A by payment of a fixed penalty. 

 

Timing of fixed penalty notice 

2 A fixed penalty notice for an offence under section 51A may not be given 

after such time relating to the offence as may be prescribed. 

 

Contents of fixed penalty notice 

3 (1) A fixed penalty notice must identify the offence to which it relates and give 

reasonable particulars of the circumstances alleged to constitute that 

offence. 

(2) A fixed penalty notice must also state— 

(a) the amount of the penalty and the period within which it may be paid, 

(b) the discounted amount and the period within which it may be paid, 

(c) the person to whom and the address at which payment may be made, 

(d) the method or methods by which payment may be made, 

(e) the person to whom and the address at which any representations 

relating to the notice may be made, 

(f) the consequences of not making a payment within the period for 

payment. 

(3) The person specified under subparagraph (2)(c) must be the local authority 

in the area of which the offence was alleged to have been committed or a 

person acting on their behalf. 

 

The amount of the penalty and the period for payment 

4 (1) The fixed penalty for an offence under section 51A is (subject to paragraph 

5) such amount as may be prescribed. 

(2) The period for payment of the fixed penalty is the period of 29 days 

beginning with the day on which the notice is given. 

(3) The local authority may extend the period for paying the fixed penalty in 

any particular case if they consider it appropriate to do so. 

 

The discounted amount 

5  (1) A discounted amount is payable instead of the amount prescribed under 

paragraph 4(1) if payment is made before the end of the period of 15 days 

beginning with the day on which the notice is given. 
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(2) The discounted amount for a fixed penalty offence is such amount as may 

be prescribed. 

(3) If the last day of the period specified in sub-paragraph (1) does not fall on a 

working day, the period for payment of the discounted amount is extended 

until the end of the next working day. 

 

Effect of notice and payment of penalty 

6   (1) This paragraph applies where a person is served with a fixed penalty notice 

in respect of a fixed penalty offence. 

(2) No proceedings for the offence may be commenced before the end of the 

period for payment of the penalty. 

(3) No such proceedings may be commenced or continued if payment of the 

penalty is made before the end of that period or is accepted by the local 

authority after that time. 

(4) Payment of the discounted amount counts for the purposes of sub-paragraph 

(3) only if it is made before the end of the period for payment of the 

discounted amount. 

(5) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having responsibility 

for the financial affairs of the local authority, and 

(b) states that payment of an amount specified in the certificate was or 

was not received by a date so specified, 

is sufficient evidence of the facts stated.  

 

Request for hearing 

7  (1) A person to whom a fixed penalty notice has been given may, before the 

expiry of the period for payment of the penalty, give notice requesting a 

hearing in respect of the offence to which the fixed penalty notice relates. 

(2) A notice requesting a hearing under sub-paragraph (1) must be in writing 

and must be sent by post or delivered to the person specified under 

paragraph 3(2)(c) in the fixed penalty notice at the address so specified. 

(3) For the purposes of this paragraph and unless the contrary is proved, the 

sending of a notice by post is deemed to have been effected at the time at 

which the notice would be delivered in the ordinary course of post. 

(4) Where a person has requested a hearing in accordance with this 

paragraph— 

(a) the local authority must hold the hearing, 

(b) a person authorised for the purpose by the local authority of the area 

in which the offence was committed must notify the procurator fiscal 

of the request, and 
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(c) the period for payment of the fixed penalty must be calculated so that 

the period beginning with the giving of the notice under this 

paragraph and ending with the receipt by the person who gave that 

notice of the decision reached at the hearing is left out of account. 

 

Power to withdraw notices 

8 (1) If the local authority consider (whether after holding a hearing under 

paragraph 7 or not) that a fixed penalty notice which has been given ought 

not to have been given, they may give to the person to whom it was given a 

notice withdrawing the fixed penalty notice. 

(2) Where a notice under sub-paragraph (1) is given— 

(a) the local authority must repay any amount which has been paid by 

way of penalty in pursuance of the fixed penalty notice, and 

(b) no proceedings are to be commenced or continued against that person 

for the offence in question. 

(3) The local authority must consider any representations made by or on behalf 

of the recipient of a fixed penalty notice and decide in all the circumstances 

whether to withdraw the notice. 

 

Effect of prosecution on notice 

9 Where proceedings for an offence in respect of which a fixed penalty notice 

has been given are commenced, the notice is to be treated as withdrawn. 

 

Recovery of unpaid fixed penalties 

10 Subject to paragraphs 8 and 9, where a fixed penalty remains unpaid after 

the expiry of the period for payment of the penalty it is enforceable in like 

manner as an extract registered decree arbitral bearing a warrant for 

execution issued by the sheriff for any sheriffdom. 

 

Judicial determination of enforcement of fixed penalty 

11 (1) A person against whom a fixed penalty bears to be enforceable under 

paragraph 10 may apply to the sheriff by summary application for a 

declaration that the fixed penalty is not enforceable on the ground that— 

(a) the fixed penalty was paid before the expiry of the period for paying, 

or 

(b) the person has made a request for a hearing in accordance with 

paragraph 7 and no hearing has been held within a reasonable time 

after the request. 

(2)  On an application under sub-paragraph (1), the sheriff may declare— 

(a) that the person has or, as the case may be, has not paid the fixed 

penalty within the period for payment of the penalty, 

(b) that the person has or, as the case may be, has not requested a hearing 

in accordance with paragraph 7, 
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(c) that, where such a request has been made, a hearing has or, as the case 

may be, has not been held within a reasonable time after the request, 

and 

accordingly, that the fixed penalty is or, as the case may be, is not 

enforceable.  

 

General and supplementary 

12 The Scottish Ministers may by regulations make provision about— 

(a) the application by councils of fixed penalties paid under this schedule, 

(b) the keeping of accounts, and  

(c)  the preparation and publication of statements of account, relating to 

fixed penalties under this schedule. 

13 (1) Fixed penalty notices may not be given in such circumstances as may be 

prescribed. 

(2) The method or methods by which fixed penalties may be paid may be 

prescribed.  

(3) The Scottish Ministers may by regulations modify paragraph 4(2) or 5(1) so 

as to substitute a different period for the period for the time being specified 

there. 

14 (1) In this schedule, “prescribed” means prescribed by the Scottish Ministers by 

regulations. 

(2) Regulations under paragraph 4(1) or 5(2) are subject to the negative 

procedure. 

(3) All other regulations under this schedule are subject to the negative procedure.”.> 

 

 

338



1 

Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 
Written submission from Dr Liz Campbell, Dr Andrew Cornford, Professor Sharon 

Cowan and Dr Chloë Kennedy, School of Law, University of Edinburgh 
 
Summary:  
 
We note with disappointment the omission of a specific offence of domestic abuse from 
the Bill, and support the aggravation provision. We are somewhat sceptical as to the 
necessity of the offence of disclosing an intimate image, and identify a number of 
definitional issues. We welcome the proposed provisions on jury directions and make 
some recommendations to strengthen these. Finally we flag up some key procedural 
and rights-based concerns regarding the preventive orders in the Bill.   
 
Section 1: Domestic abuse 
 
a. Specific Offence 
1.  We are disappointed to see that the specific offence of domestic abuse has been 
dropped from the Bill, particularly given that, according to the SPICe Briefing, there was 
strong support for the creation of such an offence. The Briefing points in particular to 
objections raised by the Faculty of Advocates and Families Need Fathers Scotland 
(FNFS) as support for the decision to resist introducing a specific offence at this time. It 
must be noted that neither are considered expert in the field of domestic abuse.  
 
2.  The Faculty states that if we are to depa

original response, some criminal offences do go beyond this traditional 
compartmentalised approach. For example, legislati
criminalise repeated conduct. With respect to domestic abuse, the legislature in 
England and Wales has managed to formulate such an offence in the form of s 76 of the 
Serious Crime Act 2015. The provision requires that a. the behaviour is repeated or 
continuous, b. the parties are personally connected, c. the behaviour has a serious 
effect on the complainer, and d. the defendant knows, or ought to have known that this 
effect would occur. The serious effect results where the complainer fears on at least two 

-to-
recognise that as a gender neutral offence, this could apply equally to male and female 
perpetrators and victims, while acknowledging the overwhelmingly gendered nature of 
domestic abuse in practice.] 
 
3.  We see no reason why a similar provision could not be enacted in Scotland. 
Since COPFS, which would have t
which arguably understands the nature and impact of domestic abuse better than any 
other organisation in the UK, were both in favour of the offence, as well as many others, 
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it is not clear to us why the Faculty and FNFS arguments were given such prominence 
in the SPICe Research Briefing. It is worth remembering that the Sexual Offences Act 
2003 in England and Wales formed much of the template followed by the Scottish 
Government in drafting the Sexual Offences (Scotland) Act 2009. Reforms to the law of 
provocation in homicide law in England and Wales have also been introduced, which 
allow for the cumulative impact of domestic violence to be taken into account, but there 
is as yet has no Scottish counterpart. In other words, it is with regret that we note 
Scotland often finds itself behind the curve with respect to reforms of the criminal law 
that properly take into account the impact of gender-based violence. We would also like 
to remind the Government that when the Justice Committee heard evidence on the 
Sexual Offences Bill in 2008, they were told by Faculty representatives that, 
notwithstanding the evidence of academic and other researchers in the field, the 
existing law on sexual offences was sufficient, expl

We are not convinced that the Faculty, or indeed FNFS, are in the best position to 
assess whether and how the law on gender-based violence needs reform.  
 
4.  It is clearly both practically possible to draft and implement the offence, and 
politically and morally justifiable to do so, given the wealth of existing research 
evidence. 
a specific offence would explicitly recognise the repeated and cumulative nature of 
domestic abuse, and the trauma caused by the on-going nature of the offence. It would 
also acknowledge the relationship between psychological and emotional harm caused 
by coercive and controlling behaviour, and a range of other intimidating conduct, 
including violence and threats of violence. The Bill is the right place to house a specific 
offence of domestic abuse and such an offence should be included. If it is not included, 
priority should be given to considering specific offence at the earliest opportunity. 
 
b. Aggravation 
5.  ur 
towards a partner or ex-partner and agree that such an approach is appropriate. We 
assume that the intention here is that any criminal offence can be aggravated by the 
fact that there was abuse of a partner or ex-partner involved (for example, an offence of 
trespass or malicious mischief would be aggravated if there was concurrent intention to 
cause - or recklessness as to causing - physical/psychological harm to a partner or ex-
partner). We recognise that as drafted, it is possible for an offence to be aggravated 
even where the harm is recklessly as well as intentionally caused and this seems 
appropriate. 
 
Section 2: Disclosing, or threatening to disclose, an intimate photograph or film  
 
6.  We are not convinced that there is a gap in the law in this respect, given the 
existing range of offences like breach of the peace, threatening or abusive behaviour, 
and improper use of a public electronic communications network. As noted in our earlier 
submission, the unclear scope of existing law could be remedied by an articulation of 
prosecution policy in this area. Nonetheless, we understand the labelling imperatives 
that underpin the creation of the new offence and find these quite persuasive. The 
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labelling of an act as a particular crime is of symbolic and practical effect;1 labelling 
matters in its communication to the public of the nature and severity of the offence. 
Critically, precise labelling also may be fairer to the complainer, more fully reflecting 
his/her experience. 
 
7.  We are unsure of the meaning and scope section 
2(1)(c). What does the numerical focus entail here? If a person shares an intimate 
image with a number of previous partners, and re-shares it with a later partner who then 
discloses it, does the previous consensual sharing preclude her from complaining about 
the latter behaviour? 
 
8.  While we understand the logic behind s 2(5), in its current form it fails to make 
appropriate distinctions and so could undo much of the effect of s 2(1). The explanatory 
notes claim that this defence ensures the exclusion from the scope of the offence 
photographs or films taken of the 
subsection is framed serves to exclude the sharing of intimate images taken in a public 
place, like a park or beach. This excludes far too broad a range of situations. This 

 expectations: e.g. did B believe that 
members of the p ? 
 
9.  We have some concerns about the interpretation provisions in s 3. Firstly, we 
question the necessity of the definition of an intimate situation of 
a kind ordinarily done in public (conjunctive) 

While one could 
argue that this latter criterion is necessary to exclude romantic kissing, 
say, from falling within the scope of this offence, such cases could be excluded by a 
properly-drafted version of s 2(5). Secondly, we regard the other definition in paragraph 
(b) of an intimate situation, where the 
exposed or covered only with underwear
could be covered with another body part (such as an arm), an object, or other type of 
clothing, and still be intimate, and thus warrant inclusion in this offence.  
 
Section 6: Jury directions 
 
10.  Section 6 inserts two new sections in to the 1995 Act, which provide that jury 
directions must be given by the judge in sexual offence trials on indictment in certain 
circumstances, including: where evidence is given which suggests that the complainer 
did not tell anyone about the offence or report it to an investigating agency, or delayed 
in doing so; and where evidence is given which suggests that the sexual activity took 
place without physical resistance on the part of the complainer (or where a question is 
asked or a statement is made with a view to eliciting or drawing attention to either of 
these sets of circumstances). The judge must advise the jury that there can be good 
reasons why a person against whom a sexual offence is committed may not tell others 
about it or report it to an investigating agency, or may delay in doing so; or might not                                                         
1 See J. Chalmers and F. Leverick, "Fair Labelling in Criminal Law" (2008) 72 Modern L Rev 217. 
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physically resist the sexual activity; and that delay, or an absence of physical 
resistance, does not necessarily indicate that an allegation is false. 
 
11.  On the whole, we welcome these proposed provisions. However, as the 
explanatory notes make clear, the precise wording of the jury directions would remain a 
matter for the particular judge. We disagree with this proposal. We instead suggest that 
the directions should take a set format, in order to promote consistency and clarity. 
 
12.  Additionally, the Bill provides that the judge will not be required to issue the 
above advice to the jury if he or she considers that, in the circumstances of the case, no 
reasonable jury could consider the evidence, question or statement to be material to the 
question of whether the alleged offence is proved. The examples given in the 
explanatory notes to illustrate when this might be the case are (i) where the complainer 
was a baby or very young child and could not understand that an offence had been 
committed against them or (ii) where the complainer was asleep or unconscious at the 
time of the alleged offence.  
 
13.  It may be that there are reasonable juries who, in cases where the complainer 
was a young child, or asleep or unconscious, would consider the question of delay or 
lack of resistance as irrelevant to whether the alleged offence is proved. However, there 
is a rich body of empirical evidence demonstrating that (mock) jurors often hold a 
number of unreasonable or otherwise problematic views, based on gender stereotypes, 
which influence their perception of responsibility in sexual assault trials. This has been 
shown to be the case particularly where there has been a delay in reporting, a lack of 
physical resistance, or a lack of obvious distress on the part of the complainer (see for 
example the work of Louise Ellison and Vanessa Munro). Whether a reasonable jury 
could consider the evidence to be material to the question of whether the alleged 
offence is proved is therefore somewhat beside the point.  
 
14.  We therefore suggest that the judge must advise the jury as above in all cases 
where evidence is given, a question is asked or a statement is made with respect to 
either a delay in reporting sexual assault, or a lack of physical resistance on the part of 
the complainer. 
 
Chapters 3 and 4 of Part 2: Civil Preventive Orders 
 
15.  For both Sexual Harm Prevention Orders (SHPOs) and Sexual Risk Orders 
(SROs), breach would be a criminal offence, carrying a severe maximum sentence. It is 
therefore crucial that the conditions for obtaining and enforcing these orders should 
legitimise such a serious response. We doubt that this is currently the case, on several 
counts. We believe that the Scottish Parliament should take this opportunity to address 
this concern  and that it can do so without compromising the aims of this part of the 
Bill.  
 
16.  First, since these orders make criminal conviction possible, their imposition 
should be subject to relatively strict procedural protections. This is necessary to ensure 
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compatibility with the spirit, and arguably the letter, of Articles 6 and 7 of the European 
Convention on Human Rights. In particular, we note that for both SROs and SHPOs on 

26(2)). We suggest that this standard should be 
reasonable doubt . Similar concerns lead us to doubt the legitimacy of using cautions as 
a basis for some SHPOs on application (ss 13 and 14). We suggest that SHPOs ought 
always to be predicated upon the findings of a criminal court  particularly given that, in 
light of the even more relaxed criteria for obtaining SROs, this suggestion should not 
hinder the effectiveness of this regime as a whole. 
 
17. Second, SHPOs and SROs are governed by criteria of necessity: both the orders 
in general and their specific conditions must be necessary in order to prevent the 
relevant harm (ss 10, 11, 15, 26 and 27). However, similar standards in the context of 
other civil orders tend to be policed poorly by courts. This is worrying, as these orders 

liberties: they criminalise conduct that is otherwise 
lawful. Therefore, additional guidance would be welcome on the interpretation of these 
standards. In particular, it should be made clear (a) that orders may be made only if the 
existing criminal law is not sufficient to protect the public from the relevant harm; and (b) 
that particular prohibitions and/or requirements may be imposed only if no less 
extensive set of prohibitions and/or requirements would suffice for this purpose.  
 
18.  Finally, we believe  for the purposes of SROs should 
be the same as that used for the purposes of SHPOs: that is, the definition in s 9 of the 
Bill. Interpreted literally, the definition of harm in s 25 is absurdly broad: the relevant 
harms need not have any connection whatsoever to sexual offending. Therefore, SROs 
could in theory be used to threaten criminal sanctions against people who are not 
deemed to pose any risk of criminal behaviour. Such a broad definition gives 
unacceptable levels of discretion to applicants and courts, and correspondingly risks 
difficulties in interpretation. Not only that, it is unnecessary to ensure the flexibility of 
SROs: the lack of a requirement for a previous conviction suffices to ensure flexibility. In 
light of this, we see no reason why SROs should not be limited explicitly to those who 
are deemed to pose a threat of harm from sexual offending, as is the case for SHPOs. 
 
Dr Liz Campbell, Dr Andrew Cornford, Professor Sharon Cowan and Dr Chloë Kennedy 
School of Law, University of Edinburgh 
17 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from East and Midlothian Public Protection Committee 
 
General Comments 
 
Overall we are supportive of the measures noted in the Bill and welcome the 
opportunity to submit views at this early stage.  
 
Specific Comments 
 
Section 1 – Abusive behaviour towards a partner or ex-partner 

 
In our experience the Criminal Justice System often presents a number of 
challenges for victims to get a successful outcome. An aggravated offence illustrates 
the seriousness with which abusive behaviour is regarded, and makes a clear 
statement of the intention to impose tougher sentencing. 
 
Section 2 of the Bill - Disclosure of an intimate photograph or film  

 
We support the introduction of a new criminal offence to address the sharing of 
private intimate images or film without permission from the subject of those images. 
Anecdotally, we are aware that this is a growing phenomenon which has a significant 
impact on the wellbeing of the victim.    
 
It is vital that the offence be open to any media which an abuser can use to humiliate 
and control: Not only photographs and film but also sound files, emails, texts and 
photo-shopped or composite images. The scale and possibilities of new technology 
can allow abusers a mechanism for harassment, blackmail and control so it is vital 
that the Bill address the crime committed and not specifically the medium used.  
 
In clause 2 (1) (B) the requirement for this offence notes; “by doing so, A intends to 
cause B fear, alarm or distress or A is reckless as to whether B will be caused fear, 
alarm or distress,” 
 
We would suggest some potential revision to this as it is likely to prove difficult to 
evidence the ‘intent’ to cause fear, alarm or distress or that an action was reckless. 
We would also highlight that use of ‘fear, alarm or distress’ is a narrow description of 
the potential impact of such an offence. We are also concerned that this clause puts 
the onus of the victim to prove that they have not consented to the sharing of an 
image or film.  
 
We wish to highlight that we are supportive of any measures which would support 
victims with the removal of non-consensual shared images. 
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Section 6 - Jury directions relating to sexual offences  
 
As outlined paragraph 99 of the UN Special Rapporteur’s report on violence against 
women, its causes and consequences in the UK1.  
 
“The victims of sexual violence interviewed expressed reservations about using the 
criminal justice system, owing to the lack of a responsive and supportive 
environment, which adds to their trauma and re-victimization, and the low levels of 
prosecution and convictions. Interviewees reported how victim-blaming, assumptions 
made based on the clothing worn by victims, the number of previous sexual partners 
or whether there had been prior consensual sexual contact with the perpetrator, all 
negatively influence the way women are treated when reporting sexual violence.” 
 
Any steps taken to dispel myths held around sexual offending is welcomed. Allowing 
judges to be able to provide juries with guidance around issues such as delayed 
disclosures and lack of physical resistance against an attacker should assist in 
tackling common misconceptions. We would defer to the expertise of legally qualified 
professionals to comment on how this could be best implemented.  
 
East Lothian and Midlothian Public Protection Committee 
16 November 2015 
 

                                                           
1
 http://www.ohchr.org/EN/Issues/Women/SRWomen/Pages/CountryVisits.aspx 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from George Eckton 
 
I write regarding your call for evidence on the Abusive Behaviour and Sexual Harm 
[ABSH] (Scotland) Bill. I welcome wholeheartedly the legislation and responded to 
the Scottish Government consultation in support. I welcome the further definition of 
domestic abuse in Scotland and further amendments to the law concerning violence 
against women. 
 
I just wanted to write to see whether MSPs would consider debating extending the 
premise to include prevention actions in the forthcoming legislation namely: sexual 
education, indecent displays in public places and public sector gender violence 
prevention duties. In addition to suggesting an amendment to the homelessness 
target in the Homelessness etc (Scotland) Act 2003 given the updated definition of 
Domestic Abuse proposed.  
 
I've attached a new Part 4 to the proposed Bill. My suggested amendments really 
seek to prioritise prevention in future and current cohorts of the population. I've 
submitted them to previous legislation but they have never been debated despite a 
significant chunk having the support of the GirlGuiding Scotland1. I've previously 
spoken with Aileen Campbell as part of my volunteering with the Child Eye Line 
campaign on the public display of images issue. 
 
I now write again to see whether the Scottish Parliament Justice Committee would 
support some or all of these being tabled as evidence at Committee Stage and then 
hopefully some MSPs may be minded to support and ensure they are mentioned in 
the Stage 1 report. I hope current draft ABSH Bill might offer you the opportunity to 
consider whether legislation is necessary in this area for child protection and 
decency reasons and other long-term preventative actions. I’ve noted previously the 
view expressed by Police Scotland that nearly a quarter of police time is spent on 
reacting domestic violence related cases.  
 
The European Commission has previously estimated the cost of violence against 
women within the European Union of gender-based violence to be €228 billion in 
2011, 1.8% of EU Gross Domestic Product, of which €45 billion a year equates to 
costs to public and state services and €24 billion of loss economic product. 
Estimates in the UK suggest that we have costs of up to £40 billion a year through 
the impact on gender inequality and all forms of violence against women. 
 
Whilst, I know the main focus and rightly so is “Revenge Porn”, however, I wondered 
whether the bill could also debate the longer term behavioural antecedents of such 
transmission of indecent and private images.   
 

                                              
1
 https://www.girlguidingscotland.org.uk/licensing-bill-listen-to-girls-voices-on-display-of-harmful-

sexualised-content-girlguiding-scotland/  
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In regard to your request for further comments, I would hope that in taking forward 
the Equally Safe Strategy you could give due consideration to amending the Civic 
Government Licensing regime in Scotland to reduce the display and normalisation of 
sexualised images in Scotland. I feel this would be relevant to your proposals on 
sharing private intimate images given the display of images in public could be linked 
to a mindset amongst some that it is normal to view and receive such images. 
 
Also, could I suggest that as well as seeking to strengthen criminal law to deal with 
offenders, you also consider the introduction of a Gender-based Violence & Abuse 
Prevention amendments to prioritise further various methods of prevention across 
Scotland and place greater elements of the Equally Safe Strategy upon a statutory 
footing?  

In 2010 the independent review called ‘Let Children Be Children’ looked at the 
sexualisation and commercialisation of children in society. It was conducted by Reg 
Bailey, Chief Executive of Mothers’ Union, also known as ‘The Bailey Review’. The 
review addressed the concerns that children are exposed to a tide of sexual imagery 
in public places. As a result of the report, recommendations were made, including: 

 Clampdown on sexualised ‘wallpaper’ surrounding children. 
 Sexual images on magazine and newspaper front pages should be covered 

up. 
 Retailers should sign up to a family friendly code of practice. 

Reg Bailey’s recommendations are based on parents’ concerns and are intended to 
support both parents, by making sure their views are taken more seriously by 
businesses and broadcasters, and children, by helping them understand the 
potential dangers they face. 

Therefore, whilst we recognize that parents have a responsibility to protect children. 
The problem we have is that parents are unable to protect children as sexual 
imagery and pornography is in every arena. See the Children’s Commissioner report 
entitled ‘Basically porn is everywhere’ 
http://www.childrenscommissioner.gov.uk/content/press_release/content_505. 

Parents are asking for help from the government, retailers, the media, internet 
service providers and the porn industry. Protecting children from imagery in public 
(newsagents, supermarkets, post offices etc) and online is a mammoth task that 
many parents are struggling to navigate.  

In the Scottish Parliament recasting of certain provisions of the Civic Government 
(Scotland) Act 1982 through the Draft Air Weapons and Licensing Bill I considered 
their to be an opportunity for consideration of the addition of further provisions 
regarding the display of Indecent material previously covered by the Indecent 
Displays (Control) Act 1981 and further amended by the 1982 Act is possible. Sadly, 
Scottish Ministers didn’t see that as the right opportunity.  
 
I believe these proposals are in line with some of the positions expressed by a cross-
party selection of MSPs when the related issue of media portrayal of women in 
newspapers was debated by the Parliament in November 2013 and led by Jackie 
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Baillie MSP on the specific subject matter of Page 3 in the Sun newspaper. Annabel 
Goldie MSP highlighted the known and proven link between the portrayal of 
sexualised images of women in media and attitudes that reinforce sexism, sexual 
harassment, abuse and violence towards women. Sarah Boyack MSP highlighted 
the research of Zero Tolerance which highlighted the concerns about the impact of 
gender stereotyping and suggested that children especially girls are overly 
concerned with their body image and also highlighted the need to take a wider look 
at sexualisation in our society, whether in retailing or in other media. Alison 
Johnstone MSP highlighted that in previous years the images of scantily dressed 
women in gossip pages were not at eye level when she was a child but highlighted 
the continued blurring of lines and relentless objectification of women. Alison went on 
to highlight that the average supermarket shelf where we shop with our children 
could have a profound impact on our impressionable young sons and daughters.  
 
Elaine Smith MSP highlighted research from the 1990s by the UK Home Office that 
highlighted that sexually violent pornography is the most dangerous but that 
newspaper nudity is still to a small degree harmful and because newspapers are 
more everyday than extreme pornography their aggregate effects might be greater. 
Patrick Harvie MSP highlighted the findings of Lord Leveson inquiry in terms of the 
evidence from the organisation Object which showed sexualisation or demeaning 
articles about women from The Sun, The Daily Star and the Daily Sport. Lord 
Leveson concluded that all 3 titles included articles which appeared to eroticise 
violence against women.  
 
Shona Robison MSP concluded the debate for the Scottish Government highlighting 
their commitment to tackling gender discrimination and all forms of violence against 
women alongside a recognition of a wider commitment across the Scottish 
Parliament to address these issues. One of the key strands highlighted by the 
Cabinet Secretary of the Government’s approach is to address negative portrayals of 
women in the media. Also Shona stated that society didn’t want to have our young 
people exposed to a culture that repeatedly tells young women that they are sexual 
objects and that tells young men that it is completely acceptable to perceive young 
women in that way. Before concluding with a comment, on the then emerging work 
on the Equally Safe Strategy for preventing and eradicating violence against women 
and girls, highlighting the increased emphasis on prevention and early intervention 
and the knowledge that women experience a spectrum of violence of many forms 
over their lifetime and that the Scottish Government take the protection of children 
and young people extremely seriously.  
 
I was heartened by the First Minister’s words in the Programme for Government, 
which outlined the Scottish Government’s proposals to show a determined and zero 
tolerance attitude to domestic abuse in Scotland. Therefore, in the context of this 
consultation and the publication of the Equally Safe Strategy, I would hope that the 
Justice Committee can help prioritise prevention of violence against women and girls 
by adopting a zero tolerance approach to prevention through this legislation.  
 
George Eckton 

18 October 2015 
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Abusive Behaviour and Sexual Harm (Scotland) Bill Amendments 
 
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%2
0Harm%20(Scotland)%20Bill/SPBill81S042015.pdf 
 
After Section 38 
 
Insert 
 
Part 3 Prevention Duties 
 
39 Sex and relationship education guidance 
(1) The Scottish Ministers will, within six months of this Act coming into force, establish a 
working group to review and update the Sex and Relationship Education Guidance for 
Schools. 
(2) The working group established under subsection (1) will include young people, 
teachers, professionals and online experts. 
(3) In performing its functions under subsection (1), the working group will have 
particular regard to the need for the guidance to make reference to— 
(a) the role of the internet, social media and mobile technology in sex and relationship 
education; 
(b) online bullying and harassment.” 
 
40 Prioritising Gender Violence Prevention through Community Planning  
(1) Organisations listed under Section 16 of the Local Government (Scotland) Act 2003 
must make: 
(a) arrangements for the prevention of gender-based violence and abuse and sexual 
violence; 
(b) arrangements for the protection of victims of gender-based violence, domestic 
abuse and sexual violence; 
(c) support for people affected by gender-based violence, domestic abuse and sexual 
violence. 
(2) See section 52 for the definitions of “gender-based violence”, “domestic abuse” and 
“sexual violence”. 
 
41 Duty to prepare, publish and review a national strategy 
(1) The Scottish Ministers must prepare and publish a strategy (a “national strategy”) 
which — 
(a) specifies objectives that the Scottish Ministers consider will, if achieved, contribute 
to the pursuit of the reduction of the risk of gender-based violence, domestic abuse and 
sexual violence within Scotland; 
(b) specifies the periods of time within which the Scottish Ministers expect to achieve 
the specified objectives; 
(c) identifies the actions the Scottish Ministers propose to take to achieve the specified 
objectives. 
(2) The Scottish Ministers may specify objectives relating to Scotland or any part of 
Scotland. 
(3) The first national strategy must be published no later than 6 months after the Royal 
Assent of the Act.  
(4) No later than 3 years after the date of each subsequent publication of the last 
strategy, the Scottish Ministers must review the national strategy. 
(5) The Scottish Ministers may review the national strategy at any other time. 
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(6) If the Scottish Ministers decide to revise the national strategy following a review, they 
must publish the revised strategy as soon as is reasonably practicable. 
 
42 Duty to implement the national strategy 
The Scottish Ministers must, in exercising their functions, take all reasonable steps to 
achieve the objectives specified in the most recently published national strategy. 
 
43 Duty to prepare local strategies 
(1) Any organisation specified under Section 16 of the Local Government (Scotland) Act 
2003 any part of whose area lies within the area of the local authority must jointly 
prepare a strategy (“a local strategy”) for the local authority’s area. 
(2) A local strategy must— 
(a) specify objectives which the Community Planning Partners consider will, if achieved, 
contribute to the pursuit of the purpose of this Act; 
(b) specify the periods of time within which the Community Planning Partners propose to 
achieve the specified objectives; 
(c) identify the actions the Community Planning Partners propose to take to achieve the 
specified objectives. 
(3) A Community Planning Partnership may specify objectives relating to the whole of 
the authority’s area or any part of it. 
(4) A local strategy may also include provision relating to specific action which the 
Community Planning Partnership expect to be taken in relation to the local authority’s 
area by— 
(a) any public authority (other than a Minister of the Crown) with functions which 
are capable of contributing to the pursuit of the purpose of this Act, or 
(b) any voluntary organisation or other person whose activities are capable of 
contributing to the pursuit of that purpose. 
(5) But the inclusion in a local strategy of any provision relating to action mentioned in 
subsection (4) requires the approval of the body or person concerned. 
 
44 Publication and review of local strategies 
(1) A Community Planning Partnerships first local strategy must be published no 
later than one year after the date on which the first national strategy is published which 
section 4(1) is commenced. 
(2) No later than one year after the date of each subsequent national strategy, a 
Community Planning Partnership must review their local strategy. 
(3) A Community Planning Partnership— 
(a) may review their local strategy at any other time, and 
(b) must review their local strategy if directed to do so in writing by the Scottish 
Ministers. 
(4) A direction under subsection (3)(b) must state the reasons for giving the direction. 
(5) If a Community Planning Partnership decide to revise their local strategy following a 
review, they must publish the revised strategy as soon as is reasonably practicable. 
 
45 Matters to which regard must be had in preparing or reviewing a local strategy 
(1) In preparing and reviewing a local strategy, a Community Planning Partnership  
must have regard to— 
(a) the most recently published national strategy; 
(b) the most recent assessment for the local authority’s area (assessment of needs for 
care and support, support for carers and preventative services); 
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(c) the most recent strategic assessment prepared in accordance with the Police and 
Fire Reform (Scotland) Act 2012 relating to reducing crime and disorder in the local 
authority area; 
(d) the most recent strategic assessment prepared in accordance with regulations 
relating to combating substance misuse in the local authority area; 
(e) the most recent strategic assessment prepared in accordance with regulations 
relating to the reduction of re-offending in the local authority area. 
(2) The Scottish Ministers may by regulations make provision for and in connection with 
requiring— 
(a) a Community Planning Partnership to have regard to anything specified in 
the regulations when preparing or reviewing a local strategy; 
(b) a Community Planning Partnership to conduct further assessments for the 
purpose of this Act in relation to any matter specified in the regulations. 
(3) The power to make regulations in subsection (2) is to be exercised by statutory 
instrument. 
 
46 Duty to implement local strategies 
(1) A local authority must, in exercising its functions, take all reasonable steps to achieve 
the 
objectives specified in the most recently published local strategy for its area. 
(2) The Local Health Board with which the authority prepared that strategy must, in 
exercising its functions, take all reasonable steps to achieve the objectives specified in 
the 
strategy. 
(3) All organisations outlined in Section 16 of the Local Government (Scotland) Act 2003 
must in exercising their functions, take all reasonable steps to achieve the objectives 
specified in the 
strategy. 
 
47 Annual progress reports by the Scottish Ministers 
(1) The Scottish Ministers must, in respect of each financial year, publish a report— 
(a) of the progress they have made towards achieving the objectives in the national 
strategy; 
 
48 Annual progress reports by local authorities and Local Health Boards 
(1) A Community Planning Partnership must publish, in respect of each financial year, 
a report of the progress they have made in achieving the objectives specified in their 
local 
strategy. 
(2) Where a Community Planning Partnership have revised their strategy during the 
period to which the report relates, the report must include an explanation of the reasons 
for the revision or revisions. 
(3) A report under this section must be published as soon as reasonably practicable 
following the end of the financial year to which the report relates. 
 
49 Power to issue statutory guidance 
(1) The Scottish Ministers may issue guidance to a relevant authority on how the 
authority 
should exercise its functions with a view to contributing to the pursuit of the purpose of 
this Act (“statutory guidance”). 
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The statutory guidance may, amongst other things, address— 
(a) steps an authority may take to increase awareness of gender-based violence, 
domestic abuse and sexual violence (for example, by undertaking or assisting with 
a programme of public education); 
(b) the circumstances in which it is appropriate for persons acting on behalf of a 
relevant authority to ask a person if he or she is suffering or at risk of gender based 
violence, domestic abuse and sexual violence; 
(c) the action that is appropriate where a person acting on behalf of a relevant 
authority has reason to suspect that a person is suffering or at risk of gender-based 
violence, domestic abuse and sexual violence; 
(d) training for the members and staff of a relevant authority; 
(e) the sharing of information between relevant authorities or by a relevant authority 
with another person; 
(f) co-operation between relevant authorities or between a relevant authority and 
other persons. 
(3) The Scottish Ministers— 
(a) may issue statutory guidance to relevant authorities generally or to one or more 
particular authorities; 
(b) may issue different statutory guidance to different relevant authorities; 
(c) may revise or revoke statutory guidance by further guidance; 
(d) may revoke statutory guidance by issuing a notice to the relevant authority to 
which it is directed. 
(4) The Scottish Ministers must ensure that statutory guidance, or a notice revoking such 
guidance, states— 
(a) that it is issued under this section, and 
(b) the date on which it is to take effect. 
(5) The Scottish Ministers must arrange for statutory guidance, or a notice revoking such 
guidance, to be published. 
 
50 Consultation and Scottish Parliament procedures 
(1) Before issuing or revising statutory guidance, the Scottish Ministers must consult 
such 
persons as they consider appropriate on a draft of the guidance. 
(2) If the Scottish Ministers wish to proceed with the draft (with or without modifications) 
they must lay a copy of the draft before the Scottish Parliament. 
(3) If, before the end of the 40 day period, the Scottish Parliament resolves not to 
approve the 
draft of the guidance, the Scottish Ministers must not issue it in the form of that draft. 
(4) If no such resolution is made before the end of that period, the Scottish Ministers 
must 
issue the guidance (or revised guidance) in the form of the draft. 
(5) The 40 day period— 
begins on the day on which the draft is laid before the Scottish Parliament, and 
(b) does not include any time during which the Scottish Parliament is dissolved or is 
in recess for more than four days. 
(6) Subsection (3) does not prevent a new draft of proposed guidance or proposed 
revised 
guidance from being laid before the Scottish Parliament. 
 
51 Duty to follow statutory guidance 
(1) A relevant authority must follow the course set out in guidance issued to it in 
accordance 
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with this Act when exercising a power or duty (including a power or duty that is 
contingent upon the opinion of the authority concerned); but this is subject to the 
following provisions of this section. 
(2) A relevant authority is not subject to the duty under subsection (1) so far as— 
(a) the authority concerned thinks there is good reason for it not to follow the 
guidance in particular categories of case or at all, 
(b) it decides on an alternative policy for the exercise of its functions in respect of the 
subject matter of the guidance, and 
(c) a policy statement issued by the authority in accordance with section 15 is in 
effect. 
(3) Where subsection (2) applies in the case of an authority to which this section applies, 
the 
authority— 
(a) must follow the course set out in the policy statement, and 
(b) is subject to the duty under subsection (1) only so far as the subject matter of the 
guidance is not displaced by the policy statement. 
(4) The duties in subsections (1) and (3) do not apply to a relevant authority so far as it 
would be unreasonable for the authority to follow the statutory guidance or policy 
statement in a particular case or category of case. 
 
52 Interpretation 
(1) In this Act— 
“abuse” means physical, sexual, psychological, emotional or financial 
abuse; 
“domestic abuse” means abuse where the victim of it is or 
has been associated with the abuser; 
“financial year” means a period of 12 months ending on 31 
March; 
“gender-based violence” means— 
(a) violence, threats of violence or harassment arising directly or indirectly 
from values, beliefs or customs relating to gender or sexual orientation; 
(b) female genital mutilation; 
(c) forcing a person (whether by physical force or coercion by threats or other 
psychological means) to enter into a religious or civil ceremony of marriage 
(whether or not legally binding); 
 
53 Regulation of indecent displays in public places  

(1) The 1982 Act is amended as follows. 

(2) After section 51 insert— 

“51A Indecent displays in public places 

(1)  A person who displays, or knowingly causes or permits to be displayed, 
an indecent image in a public place commits an offence. 

(2)  For the purposes of this section, an image is “indecent” if— 

(a) the image involves the display of sexual activity, nudity or partial 
nudity and— 

(i) it is designed or intended to promote the sale, distribution or 
consumption of any thing, and 

(ii) the display of sexual activity, nudity or partial nudity is 
unrelated to that thing, or 
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(b)  a reasonable person would consider that it degrades, dishonours, 
disgraces or lowers the dignity of any person or persons in 
general. 

(3) But an image is not “indecent” if— 

(a)  it relates to— 

(i) the promotion of breastfeeding, 

(ii)  awareness of breast cancer, prostate cancer or testicular 
cancer, or such other health-related purposes as the 
Scottish Ministers may prescribe by regulations, 

(b)  it is displayed for the purpose of sex education in schools or by 
health or related bodies,  

(c) it is an image of such type or displayed for such artistic or other 
purpose as the Scottish Ministers may prescribe by regulations. 

 (4) For the purposes of this section— 

(a) any image which is displayed in or so as to be visible from any 
public place is deemed to be displayed in a public place, 

(b) “public place” means any place where an image is likely to be 
viewed by the public at large, or any section of the public or 
individually selected members of the public, whether that place is 
open to the public on payment of a fee or not. 

(5)  A person accused of an offence under this section (“the accused”) who 
has the management or control of any premises is to be regarded as 
having knowingly caused or permitted a person to display an indecent 
image in a public place if the accused ought to have known that the 
person was making such a display. 

(6)  It is a defence for the accused to prove that— 

(a)  the accused (or any employee or agent of the accused) took all 
reasonable precautions and exercised all due diligence not to 
commit the offence, or 

(b) there were no lawful and reasonably practicable means by which 
the accused could prevent the other person from displaying the 
image. 

(7)  It is a defence for the accused to prove that the accused did not know, 
and could not reasonably be expected to have known, that the place in 
which an indecent image was displayed was a public place. 

(8) A person guilty of an offence under this section is liable, on summary 
conviction, to a fine not exceeding level 4 on the standard scale. 

(9)  Schedule 2B (which provides for fixed penalties for offences under this 
section) has effect. 

(10) For the purposes of this section, the Scottish Ministers may by 
regulations modify— 

(a) the definition of “indecent” for the time being provided in 
subsections (2) and (3), 
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(b) the definition of “public place” for the time being provided in 
subsection (4)(b).  

(11) Before making regulations under this section, the Scottish Ministers 
must consult such persons as they consider appropriate. 

(12)  Regulations under this section which contain provisions that add to, 
replace or omit any part of the text of this section or any other Act are 
subject to the affirmative procedure. 

(13) All other regulations under this section are subject to the negative 
procedure. 

(14) The Scottish Ministers may publish guidance about the implementation 
and enforcement of this section. 

(15)  The Scottish Ministers must lay a copy of any guidance published under 
subsection (14) before the Scottish Parliament. 

(16) A body for the time being listed in section 16(1) of the Local 
Government in Scotland Act 2003 or schedule 8 of the Public Services 
Reform (Scotland) Act 2010 must have regard to any guidance 
published under subsection (14). 

 (3) After Schedule 2A insert— 

“SCHEDULE 2B 
(introduced by section 51A(9)) 

Power to give fixed penalty notice 

1 (1)  An authorised officer of a local authority may, if having reason to 
believe that a person is committing or has committed an offence under 
section 51A within the area of the local authority, give that person a 
fixed penalty notice in relation to that offence. 

(2) A constable may, if having reason to believe that a person is committing 
or has committed an offence under section 51A, give that person a 
fixed penalty notice in relation to that offence. 

(3) In this schedule, “fixed penalty notice” means a notice offering a person 
the opportunity of discharging any liability to conviction for an offence 
under section 51A by payment of a fixed penalty. 

 
Timing of fixed penalty notice 

2 A fixed penalty notice for an offence under section 51A may not be 
given after such time relating to the offence as may be prescribed. 

 
Contents of fixed penalty notice 

3 (1) A fixed penalty notice must identify the offence to which it relates and 
give reasonable particulars of the circumstances alleged to constitute 
that offence. 

(2) A fixed penalty notice must also state— 

(a) the amount of the penalty and the period within which it may be 
paid, 

(b) the discounted amount and the period within which it may be paid, 
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(c) the person to whom and the address at which payment may be 
made, 

(d) the method or methods by which payment may be made, 

(e) the person to whom and the address at which any representations 
relating to the notice may be made, 

(f) the consequences of not making a payment within the period for 
payment. 

(3) The person specified under subparagraph (2)(c) must be the local 
authority in the area of which the offence was alleged to have been 
committed or a person acting on their behalf. 

 
The amount of the penalty and the period for payment 

4 (1) The fixed penalty for an offence under section 51A is (subject to 
paragraph 5) such amount as may be prescribed. 

(2) The period for payment of the fixed penalty is the period of 29 days 
beginning with the day on which the notice is given. 

(3) The local authority may extend the period for paying the fixed penalty in 
any particular case if they consider it appropriate to do so. 

 
The discounted amount 

5  (1) A discounted amount is payable instead of the amount prescribed 
under paragraph 4(1) if payment is made before the end of the period of 
15 days beginning with the day on which the notice is given. 

(2) The discounted amount for a fixed penalty offence is such amount as 
may be prescribed. 

(3) If the last day of the period specified in sub-paragraph (1) does not fall 
on a working day, the period for payment of the discounted amount is 
extended until the end of the next working day. 

 
Effect of notice and payment of penalty 

6   (1) This paragraph applies where a person is served with a fixed penalty 
notice in respect of a fixed penalty offence. 

(2) No proceedings for the offence may be commenced before the end of 
the period for payment of the penalty. 

(3) No such proceedings may be commenced or continued if payment of 
the penalty is made before the end of that period or is accepted by the 
local authority after that time. 

(4) Payment of the discounted amount counts for the purposes of sub-
paragraph (3) only if it is made before the end of the period for payment 
of the discounted amount. 

(5) In proceedings for the offence, a certificate which— 

(a) purports to be signed by or on behalf of a person having 
responsibility for the financial affairs of the local authority, and 

356



12 

(b) states that payment of an amount specified in the certificate was 
or was not received by a date so specified, 

is sufficient evidence of the facts stated.  

 
Request for hearing 

7  (1) A person to whom a fixed penalty notice has been given may, before 
the expiry of the period for payment of the penalty, give notice 
requesting a hearing in respect of the offence to which the fixed penalty 
notice relates. 

(2) A notice requesting a hearing under sub-paragraph (1) must be in 
writing and must be sent by post or delivered to the person specified 
under paragraph 3(2)(c) in the fixed penalty notice at the address so 
specified. 

(3) For the purposes of this paragraph and unless the contrary is proved, 
the sending of a notice by post is deemed to have been effected at the 
time at which the notice would be delivered in the ordinary course of 
post. 

(4) Where a person has requested a hearing in accordance with this 
paragraph— 

(a) the local authority must hold the hearing, 

(b) a person authorised for the purpose by the local authority of the 
area in which the offence was committed must notify the 
procurator fiscal of the request, and 

(c) the period for payment of the fixed penalty must be calculated so 
that the period beginning with the giving of the notice under this 
paragraph and ending with the receipt by the person who gave 
that notice of the decision reached at the hearing is left out of 
account. 

 
Power to withdraw notices 

8 (1) If the local authority consider (whether after holding a hearing under 
paragraph 7 or not) that a fixed penalty notice which has been given 
ought not to have been given, they may give to the person to whom it 
was given a notice withdrawing the fixed penalty notice. 

(2) Where a notice under sub-paragraph (1) is given— 

(a) the local authority must repay any amount which has been paid by 
way of penalty in pursuance of the fixed penalty notice, and 

(b) no proceedings are to be commenced or continued against that 
person for the offence in question. 

(3) The local authority must consider any representations made by or on 
behalf of the recipient of a fixed penalty notice and decide in all the 
circumstances whether to withdraw the notice. 
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Effect of prosecution on notice 

9 Where proceedings for an offence in respect of which a fixed penalty 
notice has been given are commenced, the notice is to be treated as 
withdrawn. 

 
Recovery of unpaid fixed penalties 

10 Subject to paragraphs 8 and 9, where a fixed penalty remains unpaid 
after the expiry of the period for payment of the penalty it is enforceable 
in like manner as an extract registered decree arbitral bearing a warrant 
for execution issued by the sheriff for any sheriffdom. 

 
Judicial determination of enforcement of fixed penalty 

11 (1) A person against whom a fixed penalty bears to be enforceable under 
paragraph 10 may apply to the sheriff by summary application for a 
declaration that the fixed penalty is not enforceable on the ground 
that— 

(a) the fixed penalty was paid before the expiry of the period for 
paying, or 

(b) the person has made a request for a hearing in accordance with 
paragraph 7 and no hearing has been held within a reasonable 
time after the request. 

(2)  On an application under sub-paragraph (1), the sheriff may declare— 

(a) that the person has or, as the case may be, has not paid the fixed 
penalty within the period for payment of the penalty, 

(b) that the person has or, as the case may be, has not requested a 
hearing in accordance with paragraph 7, 

(c) that, where such a request has been made, a hearing has or, as 
the case may be, has not been held within a reasonable time after 
the request, and 

accordingly, that the fixed penalty is or, as the case may be, is not 
enforceable.  

 
General and supplementary 

12 The Scottish Ministers may by regulations make provision about— 

(a) the application by councils of fixed penalties paid under this 
schedule, 

(b) the keeping of accounts, and  

(c)  the preparation and publication of statements of account, relating 
to fixed penalties under this schedule. 

13 (1) Fixed penalty notices may not be given in such circumstances as may 
be prescribed. 

(2) The method or methods by which fixed penalties may be paid may be 
prescribed.  

358



14 

(3) The Scottish Ministers may by regulations modify paragraph 4(2) or 5(1) 
so as to substitute a different period for the period for the time being 
specified there. 

14 (1) In this schedule, “prescribed” means prescribed by the Scottish 
Ministers by regulations. 

(2) Regulations under paragraph 4(1) or 5(2) are subject to the negative 
procedure. 

(3) All other regulations under this schedule are subject to the negative 
procedure.”.> 

 
54 Homelessness: priority need for accommodation 

  

1 Amendment of section 25 of the 1987 Act Subsection 2(1)(b) outlined in 

Homelessness etc (Scotland) Act 2003.  

 

Amend subsection (i) and include the new definition of Domestic Abuse outlined in the 

Section 1 of the Abusive Behaviour and Sexual Harm Act 2016.  
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Highland Violence Against Women Partnership 
 
Please find the response by the Highland Violence Against Women Partnership 
(VAWP), outlined below.  Statutory members in the partnership addressing Violence 
Against Women in Highland are NHS Highland, The Highland Council, the Crown 
Office and Procurator Fiscal Service and the Police.  These members work in 
collaboration with a number of voluntary organisations on this issue, including 
Caithness & Sutherland Women’s Aid, Lochaber Women’s Aid, Inverness Women’s 
Aid, Ross-shire Women’s Aid, Victim Support Highland and Rape & Sexual Abuse 
Service Highland. 
 
1 Introduction 
The Highland VAWP welcomes the opportunity to provide evidence on the Abusive 
Behaviour and Sexual Harm (Scotland) Bill.  We also note and support the 
commitment of the Scottish Government to work to develop a specific offence to deal 
with those who commit psychological abuse and coercive and controlling behaviour 
within their relationships. 
 
2  Part one – Abusive Behaviour 
2.1  Aggravation of an offence where abuse of partner or ex-partner 
We support the introduction of an aggravation to an offence where it includes the 
abuse of a partner or ex-partner for a number of reasons: 

 Provides a clear message to society about the seriousness of domestic abuse 

 Recognises the impact that psychological abuse can have and places it on a par 
with the impact of physical violence 

 Enables more interventions with perpetrators to take place as offences are 
recognised as having a domestic abuse element and appropriate assessments 
can be done and recommendations made by Criminal Justice Social Work in 
advance of sentencing 

 
2.2  Disclosing, or threatening to disclose, an intimate photograph or film 
We welcome the creation of this new offence to tackle so called ‘revenge porn’.  With 
new technology has come new ways to further abuse and blackmail and we believe 
that this offence may serve to prevent potential perpetrators from sharing images.  
We also understand that the creation of this offence is welcomed by those who have 
had experience of having intimate images and films shared. 
 
2.3  Non-harassment Order 
We recognise that there may be cases where the court is sufficiently concerned 
about an offender’s behaviour, but the person is not able to stand trial, that a victim 
may be further protected by the court obtaining a non-harassment order on their 
behalf.  We believe that this measure serves to further protect those at risk of abuse 
and harassment. 
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3  Part two – Sexual Harm 
3.1  Jury directions relating to sexual offences 
We strongly support this development whereby Sheriffs will be able to explain to 
juries why those affected by sexual violence do not immediately report their 
experiences to the police or to others.  Those working with survivors already 
recognise the many reasons why people may not come forward straight away, but 
repeated surveys of the public show that these reasons are not always understood 
by the majority of society.  For the same reasons, we support that Sheriffs can also 
explain that for rape to take place, there does not require to be the presence of 
physical force by the perpetrator or physical resistance by the victim.  The concept of 
‘real rape’ is well documented by researchers and this amendment recognises that 
this stereotype is damaging to survivors and can compromise achieving the ends of 
justice. 
 
3.2  Sexual Acts Elsewhere in the UK 
We welcome this proposed legislative change whereby those who have carried out 
sexual offences elsewhere in the UK can be brought to trial in Scotland.  We believe 
that this closes the unintended loophole whereby individuals can currently be 
brought to trial for offences out with the UK but not where the offences take place 
within UK countries other than Scotland.  We also support the measure in this Bill 
that where an offender has a history of sexual violence in multiple countries that this 
evidence can be brought to one trial, rather than having multiple trials in multiple 
countries. 
 
3.3  Sexual Harm Prevention Orders 
We welcome the introduction of the Sexual Harm Prevention Order to replace the 
current Sexual Offences Prevention Order and the Foreign Travel Order.  We 
understand that this change means that with a SHPO there will be an automatic 
prohibition on foreign travel, essentially amalgamating the current two orders.  This 
will save time and energy as only a single order will need to be sought. 
 
4  Other Comments 
Whilst we support the measures proposed in the Bill to tackle Sexual Harm, we 
would also call for the implementation of the Scottish Law Commission 
recommendations to allow bad character and similar fact evidence to be admissible 
in court, e.g. evidence of other forms of Violence Against Women, such as domestic 
abuse related offences.  We believe that in sexual violence cases this is particularly 
relevant. 
 
Also, we call for automatic legal provision to be made for all survivors of rape and 
sexual assault where it is likely that their privacy is at stake.  This would include if 
their sexual history and/or medical records were to be used by the defence. 
 
5  Conclusion 
We believe that all measures included in the Abusive Behaviour and Sexual Harm 
(Scotland) Bill, if implemented, will serve to further protect the people of Scotland 
from domestic abuse and sexual violence.  We also appreciate that the Scottish 
Government has listened to the experiences of survivors when developing this Bill 
and it recognises the issues there are in prosecuting those who are perpetrators of 
domestic abuse or sexual violence.  We hope that the changes will make a positive 
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difference to survivors going through the criminal justice process and we ask that our 
additional comments be considered to ensure this. 
 
Gillian Gunn 
Violence Against Women Development & Training Manager 
13 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from LGBT Youth Scotland 
 
About LGBT Youth Scotland 
 
LGBT Youth Scotland’s mission is to empower lesbian, gay, bisexual and 
transgender young people and the wider LGBT community so that they are 
embraced as full members of the Scottish family at home, school and in every 
community.  
 
LGBT Youth Scotland is both a third sector youth work organisation and a LGBT 
equality organisation and runs a specific LGBT Domestic Abuse Project. The project 
works across Scotland to increase awareness of LGBT domestic abuse and build the 
capacity of professionals and organisations to respond to the needs of LGBT people 
experiencing domestic abuse and other forms of gender based violence.  
 
We welcome the introduced Bill for the impact it will have on extending protections in 
relation to domestic abuse. Our response will focus on Part 1.  
 
1. Aggravation of offence by partner or ex-partner 
 
The restriction of the application of the aggravated offence to a partner or ex-partner 
is positive and reflects the dynamics of intimate partner violence.  
 
The policy memorandum states in paragraph 4 that this Bill ‘should give confidence 
to victims that action under the criminal law can be taken when they are subject to 
coercive control by their partner.’ The introduced Bill does not mention coercive 
control or coercion. The crimes to which the proposed aggravation would apply are 
those offences which do appear within abusive relationships, such as physical 
assault or breach of the peace, but are already covered within legislation. A large 
range of behaviours central to domestic abuse are not currently criminalised and 
cannot be identified based on individual incidents. We note the intention to create a 
specific offence of coercive control and ask the Scottish Parliament to urge the 
Scottish Government to prioritise consultation on such an offence.  
 
The aggravated offence of abuse by a partner or ex-partner is helpful because it will 
cover the types of behaviour that will not be covered by a specific coercive control 
offence. 
 
2. Disclosing, or threatening to disclose, an intimate photograph or film 
 
The inclusion of threats to disclose is positive and welcome as it recognises the 
harm that can be done through threats alone.  
 
In our original consultation, we asked that disclosure and threats of disclosure of 
private and intimate images be expanded to cover all private and intimate materials. 
With a restriction to visual material, it is feasible that the threat or subsequent 
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disclosure of the audio track to a film may be shared without consent, which would 
have a similar impact on the individual. Since the motivation behind sharing or 
threatening to share materials is to cause distress, perpetrators will simply distribute 
the materials (i.e. anything private and intimate that is not a photograph or film) that 
are not covered within this legislation. The policy memorandum stated that the 
majority of respondents agreed that coverage should be widened and we ask for 
additional private and intimate materials to be reconsidered.  
 
In regards to wording within this section, it would be helpful to define both consent 
and ‘reasonably believed’.  
 
Brandi Lee Lough Dennell  
Assistant Policy Director 
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Lilian Edwards 
 
ss 2-3 (“disclosure of intimate photograph or film”) 
 
1. I am responding to the call for evidence on this Bill in my capacity as an 
expert on the Internet, and on crimes using the Internet and technology. I was 
Special Advisor to the HL Select Committee on Communication on social media 
offences in summer, and am regarded as an international expert on "revenge porn". I 
am also an expert on the liability of Internet intermediaries (such as Facebook, 
Google et al) and on privacy and data protection online. I have in the past advised 
WIPO, the Council of Europe and the OECD on intermediary liability issues; and was 
one of two international experts asked to help with the impact assessment for the EC 
General Data Protection Regulation (GDPR - still in progress). As such (with the 
greatest respect for the quality of the names on the consultation response list) I think 
I am possibly your only consultation respondent who has experience of the wider 
issues around Internet content and how to police it effectively. As such I have been 
encouraged to provide further evidence, as per below, which would supplement the 
expertise on Scottish and international criminal law aspects. I would add that I would 
be happy to give evidence orally to the Committee if this was of use. I am only 
commenting on ss 2-3 and Schedule 1 and on selected aspects I think are 
problematic. 
 
Public interest defence (s 2(3)(d)) 
 
2.  I am not sure this is required. The courts have shown an ability in areas 
such as copyright and defamation to read in a public interest defence where they feel 
it necessary. While I understand the desire for certainty in criminal matters, it is hard 
to imagine a case where disclosing an image, taken without consent, with intention 
to cause fear alarm or distress (or recklessness as to such) (s 2(1)(b)) could meet a 
public interest test; and if such a very rare example arose, the courts could surely 
deal with it (or the prosecutor). As it stands it encourages the imagination of spurious 
defences (eg “I needed to warn others about that slut”) and thus encourages the 
commission of the defence.  
 
Consent 
 
3. There is no definition of consent in the Bill which seems odd. By contrast 
SOSA2009 has a definition of consent in s 12 to mean “free agreement”. It is not 
clear to me if this is imported into the 2015 Bill (it is not referred to as far as I can see 
in Part III, General) though I imagine a court might draw on it. (It is also not clear 
judging from SLC No 209 Report on Rape and Other Sexual Offences 2007 if that 
2009 Act definition of consent codifies common law or reforms it. This may further 
muddy the waters.) 
 
4. Section 2, 2015 Bill, is an odd offense in that the main vice is not an original 
sexual act done without consent (as in rape and similar) but a disclosure done 
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without consent. As such it is nearer a data protection (DP) offence than a sexual 
offense (the actual content is likely to be perfectly legal by normal standards of 
obscenity law, hence I am pleased to not see the term “pornography” used, however 
handy).  As such, I think it would be useful to go beyond the 2009 definition and 
include the definition from the Data Protection Directive 1995 art 2 which is “any 
freely given specific and informed indication of his wishes”. [underline added] 
 
5. This definition solves a few other problems I see in the draft Bill. First, I do 
not think s 2(4)(b) is appropriate to include. A blanket consent to any future 
disclosure of intimate photos in any circumstances to do anything with cannot 
exculpate. (It can of course mitigate sentence, or question if a prosecution should be 
brought.) But the essence of laws protecting personal data (and we are talking here 
of “sensitive personal data” which has the highest protection, in DP law, of requiring 
explicit consent to process) is that a consent must be to specific disclosures, with 
some degree of understanding (the informed part) of how the personal data will be 
processed eg where the content might end up, who might see it and how to get it 
down. I suggest therefore that only specific consent (s 2(4)(a)) should be a defence. 
Professor Chalmers in discussion concurred in the view that both at common law 
and in the 2009 Act, consent must be to a specific act. 
 
6. Furthermore, there is an issue of whether consent must be explicit or can be 
implied. DP law (primarily, though not exclusively, civil) prescribes that personal data 
relating to sexuality is sensitive personal data and should be processed only with the 
explicit consent of the data subject. While criminal law may not think it is appropriate 
to impose the same standard, I do think this is another support for defining consent 
as free and specific, and ideally, informed.  
 
7. Assuming implied consent is acceptable, this interacts with s 2(3)(d) which 
allows for a reasonable belief as to consent to suffice.  In relation to “reasonable 
belief”, I note that SOSA 2009 in its definition of consent  has in s 16, “regard is to be 
had to whether the person took any steps to ascertain whether there was consent or, 
as the case may be, knowledge; and if so, to what those steps were.” This is very 
relevant to the s 2 offense here and should I think be explicitly imported, perhaps by 
reference. Taking a picture is an explicit act that takes thought; it is not hard to ask 
explicitly if it can be shared, at the time or later and it is very easy to claim one 
honestly thought there was implied consent to the point of seriously diluting any 
effectiveness of the provision.  It would also seem useful to import the refinements to 
consent in ss 13-15 of SOSA2009 into 2015 Bill. In particular, it is useful to clarify 
that even if consent to disclosure is given it can be withdrawn at any time (see SOSA 
2009, s 15(4). 
 
Defenses: “intimate situation” and public places 
 
8. There seems here to be an attempt to remove images taken in public 
places, and then disclosed without consent, from the remit of the offense. I am not 
convinced this is appropriate.  
 
9. Examples are given of taking pictures of naked protestors in public, with the 
implication sharing these without consent should not be criminal. However , as I 
noted in my response to the consultation, we all know that with phone cams, private 
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sexual images are captured everywhere these days and if they are then disclosed 
without consent as much harm will be caused as if they had been taken in a locked 
bedroom. I do think it is excessively formalistic to assume that anyone who has an 
intimate image photographed in public impliedly gave consent for it to be shared 
anywhere. I also think the current definition will lead to very odd results, eg, if a 
picture of a sexual act was taken in a car parked in a public carpark after hours 
(“dogging”), there will be a defense if there was another car there also with 
occupants similarly engaged, but not if it was the only car(s s2(5)(ii)). This seems 
silly and will be hard to explain to juries.  
 
10.  Would it not simply be easier to delete entirely s2(5) and instead add to the 
definition of an “intimate situation” in s 3(1) a subsection (1A) requiring also that a 
person has a reasonable expectation of privacy? This phrase has a long interpreted 
understanding in English and Scots law and can clearly refer to instances where 
private acts are performed in public. Naked protesters would however not have such 
a reasonable expectation.  
 
Intermediaries, hosts or service providers and their role/liability 
 
11.  As I noted in my response to the consultation, the key issue for victims of 
this crime is often not the infliction of criminal justice on perpetrators but a way to 
obtain speedy removal of the material from the site where it is hosted. This may be a 
reputable site like  Facebook or Twitter or it may be a  dedicated revenge porn site 
where pictures are displayed, often with full names, email addresses and other 
personal information alongside, till “ransom” is paid to have them taken down. The 
business model of these sites is extortion. Such sites are to date mainly based in the 
US.   The dominant legitimate sites are also primarily run from the US. 
 
12. It is not currently clear if such platforms are under a legal obligation to 
remove these images and what priority they give it. Dedicated US sites based 
around extortion will simply not take down because it is their business model. 
Legitimate sites such as Facebook, Twitter, Reddit and Google have only very 
recently started to take revenge porn seriously. All these sites are eventually likely to 
take down voluntarily on request but since it is not legally mandated, it has a low 
priority, especially when compared to requests for take down of, from the criminal 
side, child pornography or from the civil side, copyright infringing material. Given the 
vast volume of material such sites are asked to remove, and the small sizes of abuse 
teams, requests may take a very long time to process. Such sites also tend to run on 
their own internal rules without reference to the domestic laws of the countries where 
their users live. It is often reported as particularly difficult to get takedown from some 
US based sites because their home law ethos centres around freedom of 
expression, and websites in the US are also given a complete immunity from liability 
for content created by a third party (here, the person who discloses the image) (US 
Communications Decency Act s 230 ©). 
 
13. The best way to incentivise removal quickly and effectively is by placing 
legal liability on the platform if they do not remove. Criminalising the host site may 
sound draconian. However this liability can be entirely removed if takedown is done 
expeditiously. This is the basic framework for illegal and actionable content 
encouraged by the EC Electronic Commerce Directive 2000, arts 12-15, which is 
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implemented into UK law in Regulations 2002 No 2013. However for the immunity to 
act as a carrot, there must be a stick - a primary offence committed by the platform if 
they keep the material up, ie, host and/or publish it. 
 
14. In the current Scottish Bill, is there no such primary offence by the platform.  
(As such, Sched 1 is in fact redundant.) This is because the platform does not intend 
to cause fear, alarm or distress, nor is it reckless as to such a consequence. 
Platforms will claim correctly that they cannot monitor the vast volume of apparently 
legal pictures posted on their sites each day. However what they can easily do is 
take down when they are pointed at an image and told it is illegal and that they will 
commit a crime if they do not remove expediently. This is how child pornography was 
eradicated from UK and EU websites. 
 
15. I suggest the new Scottish legislation makes it an offence for a platform, 
network or communications provider  (“host” or “mere conduit” in the language of the 
ECD Regs) to distribute or publish a relevant image if the image is removed 
expeditiously after reasonable notice was given. The offence should be subject to an 
intent simply to publish the material (contra the English Act offence for service 
providers, only where there IS intent to cause  distress etc, also rather strangely 
restricted to foreign service providers only) except that any defences could apply for 
the platform as for any other accused. 
 
16. The one point of uncertainty here is how long “expediently” might mean. The 
ECD does not define this nor does the general transposition into UK law. However it 
would be quite possible to state a time for the purpose of the 2015 Bill. Two weeks 
might seem reasonable but service providers could give advice on this. There is a 
UK precedent for naming a precise time in the Electronic Commerce (Terrorism Act 
2006) Regulations 2007, which gives host two days to remove material encouraging 
terrorism unless they have “reasonable excuse” with a maximum sentence of seven 
years for not so doing. 
 
17. In my view this will actually contribute more to solving this problem for its 
victims than the mere creation of a criminal offence for primary perpetrators, and is 
my main reason for responding to this consultation. If Scotland took this approach it 
would be leading the world in providing remedies for victims, as to my knowledge no 
revenge porn law in the English speaking world has yet taken note of this part of the 
problem. 
 
Lilian Edwards 
Professor of E-Governance 
Law School  
University of Strathclyde 
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the Mental Welfare Commission for Scotland  
 
1. I am responding on behalf of the MWC to the Justice Committee’s call for 
evidence on the Bill.  The Mental Welfare Commission is a statutory body whose 
responsibility is to protect and promote the human rights of people with mental health 
problems, learning disabilities and dementia.  
 
2. We regularly provide advice on issues of consent involving these groups, 
particularly people with learning disabilities, and have published guidance on issues 
to be considered in managing risks associated with sexual relationships – see 
Consenting Adults1, as well as a major investigation into how services deal with 
people with learning disabilities who have been sexually abused – see Justice 
Denied2 
 
3. We also have an interest in how the criminal justice system treats offenders 
who are categorised as having a mental disorder.  
 
4. Our response focuses on Part 1 of the Bill. 
 
Section 2- Disclosing, or threatening to disclose an intimate photograph or film 
 
5. Our principal concern here is whether enough has been done in the Bill to 
clarify how lack of consent to disclosure of an image or film is established, where the 
subject may be vulnerable because of a mental disorder.  
 
6. There is a long history of the sexual abuse of adults with learning disabilities 
not being effectively prosecuted because it has been felt to be difficult to establish 
that the adult did not consent. While it is important to respect the rights of adults with 
learning disabilities to choose to enter into sexual relationships, it is also important to 
recognise that they can be targeted for abuse.  
 
7. Part 2 of the Sexual Offences Act 2009 makes clear that consent is not the 
same as acquiescence, and means ‘free agreement’.   Consideration should be 
given to similar provisions in this Bill. However, we suggest that such provisions 
should draw on the provisions of s311 of the Mental Health (Care and Treatment) 
(Scotland) Act 2003, which have been replaced by the 2009 Act. 
 
8. Both Acts make it clear that a person who cannot understand an act or form a 
decision about the Act cannot consent. Section 311 goes further, and sets out in 
s311(3) that: 

“a person shall be regarded as not consenting if the person purports to consent 
as a result of –  
a) Being placed in such a state of fear; or  

                                            
1
 http://www.mwcscot.org.uk/media/51782/updated_consenting_adults.pdf  

2
 http://www.mwcscot.org.uk/media/51943/Justice%20Denied%20Ms%20A.pdf  
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b) Being subjected to any such 
i) threat; 
ii) intimidation 
iii) deceit; or  
iv) persuasion 

as vitiates that person’s consent.”   
 
9. It appears to us highly plausible that a person with learning disabilities could 
be persuaded, intimidated or deceived into appearing to consent to disclosure of 
intimate images, and it should be beyond argument that this is still an offence.  
 
Section 5: making of non-harassment orders in criminal cases 
 
10. This section gives effect to the Government’s proposal that non-harassment 
orders should be available where an offender has been found to have committed 
acts constituting an offence of harassment, but is insane in bar of trial or unfit to 
plead. When the Government consulted on this proposal we agreed, on balance, that 
this should be possible, but expressed considerable scepticism about the value of 
this new disposal. If anything, our scepticism has increased, and we are sympathetic 
to the concerns expressed by the Law Society of Scotland in their response to the 
Committee3.  
 
11. In general, we believe it is reasonable to afford courts a wide discretion to 
make appropriate disposals, provided certain important principles are maintained. In 
relation to mental ill-health, these include that people should not be subject to 
punishment if they are not responsible for their behaviour, and that the courts should 
not impose requirements on people which they are not able to fulfil, and which 
cannot realistically be enforced. 
 
12. We accept that the first of these tests is met, in that this is not a punitive 
disposal. We have serious concerns about the second test – a person who is so 
unwell as to be unable to be tried is unlikely to be well enough to follow the 
requirements of a non-harassment order.  
 
13. In theory, there may be situations where someone is currently acutely unwell 
but a recovery is anticipated. But we find it hard to imagine a set of circumstances 
where this would in practice be the most appropriate option.  
 
14. The new offence appears to be a response to the case of HMA v GM, which 
attracted considerable publicity because of the profile of the victim. We fully accept 
that the behaviour of the accused was highly distressing and inappropriate, and any 
possible gap in the law in addressing such behaviour must be taken seriously. But it 
is doubtful that the provision is the right response to the issues that arose in that 
case.  
 
15. It appears from the statement by Sheriff Smart on 1 May 20154 that, at the 
time of the first trial, the extent of the accused’s illness was not fully appreciated, and 

                                            
3
 http://www.scottish.parliament.uk/S4_JusticeCommittee/Inquiries/ABSH5._LSS.pdf  

4
 http://www.scotland-judiciary.org.uk/9/1429/Statement-following-acquittal-of-the-accused-in-HMA-v-

Graeme-McNaught  
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so an appropriate mental health disposal was not imposed. It is not clear that the 
proposed order would have been imposed, even if it had been available, and it 
seems clear that what should have happened was for more intensive intervention to 
be put in place to ensure the accused received appropriate medical care. 
 
16. If there are cases where a formal mental health disposal is not indicated, a 
supervision and treatment order is already available to the court and would generally 
appear to be more appropriate, in that there will be someone who is supporting and 
supervising the person, making compliance much more likely. 
 
17. We would also point out that the numbers of such cases will be vanishingly 
small. Of over 100,000 penalties in Scotland in 2013-14, only 19 appear to have 
involved an insanity, hospital or guardianship order5, and most of these will have had 
nothing to do with harassment.  
 
18. We would be happy to provide the Committee with further information or 
comment is that would be helpful. 
 
Colin McKay 
Chief Executive 
Mental Welfare Commission for Scotland 
16 November 2015 
 

                                            
5
 Table 7, Criminal Proceedings in Scotland 2013-14 

http://www.gov.scot/Resource/0048/00481722.pdf  
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the National Organisation for the Treatment of 
Abusers (NOTA) 

 
NOTA is a charity and professional association that supports those working in the 
field of sexual abuse prevention. Operating throughout the UK and Republic of 
Ireland, NOTA comprises approximately 1200 professional members who are 
engaged in work to prevent and address sexual abuse and sexual offending. The 
Scottish Branch has around 150 members from social work, law, police, health and 
academia who are experienced in work with adult sexual offenders and children and 
young people who display harmful sexual behaviour. 
 
NOTA first and foremost believes in the paramount principle of public protection. We 
support all provisions in the Bill and are not asking for any specific changes: we 
believe that our concerns could adequately be dealt with through supplementary 
guidance and monitoring processes. However we would welcome a wider debate in 
relation to the points outlined below.  
 
Part 1 ss 2: Disclosing, or threatening to disclose, and intimate photograph or 
film.  
 
We recognise the importance of providing a legal recourse in situations where 
individuals feel harmed as a result of non-consensual sharing of private, intimate 
images. We would however reinforce comments made by individuals and agencies 
at consultation stage about the possible disproportionate impact this legislation may 
have on children and young people (as well as vulnerable adults).  
 
We know that those under the age of 18 are amongst the most digitally literate in 
society. We also know that ‘sexting’ is relatively commonplace with a recent literature 
review on the subject suggesting that between 7 and 27% of youths may have been 
involved with sexually suggestive images including nude or semi-nude photographs. 
(Cooper, Quayle, Jonsson & Svedin, 2015). We also know that impulsivity, growing 
independence and developing problem solving skills in adolescence can result in risk 
taking and poor decision making in relation to sharing of such images – 
‘recklessness’ that is referred to in 2(1)b of the Bill is common amongst young 
people. We would also note that vulnerable adults – e.g. adults with residual 
cognitive impairments and / or transient mental health conditions such as mental 
illness – will often exhibit similar issues around poor decision making about online 
behaviour and may be disproportionately affected by this legislation. 

 
Critically, young people have more adults in their lives who will often be required to 
share information about such situations with statutory services when they are 
brought to their attention.  A situation involving a 14 year girl old talking to a teacher 
about her ex-boyfriend sharing a sexual image with friends is a qualitatively different 
one from – say - a 25 year old woman going to the police when an ex boyfriend 
shares a sexual image of her with his friends. The sense of distress may be similar 
but the control the 14 year old has about the outcome of the situation will be very 
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different in the context of GIRFEC. We believe that there are many situations where 
young people are victimised and exploited by their peers in relation to online 
behaviour and appropriate sanctions are necessary. None the less, we have 
concerns about the potential for increased criminalisation of young people as an 
indirect consequence of this legislation and even the possibility that young people 
involved with exploitative adults may resist coming forward for fear they themselves 
may be prosecuted.  
 
We believe that to counterbalance the risk of the overuse of this legislation outlined 
above, the following measures would be appropriate:  

 

 specific guidance for teaching staff and schools in Scotland in relation 
to new technologies and ‘sexting’;  

 clear direction from Police Scotland about when it is appropriate and 
inappropriate to charge under 18 year olds and vulnerable adults with 
this measure; 

  the piloting of alternatives to criminalisation for adolescents, 
particularly in school and community settings e.g. psychoeducational 
and restorative approaches that can be accessed by professionals in 
such situations; and 

 guidance on the use of diversion from prosecution in such cases for 
vulnerable adults. 

 
Part 2, Chapters 3 and 4, ss9 – 35 (Sexual Harm Prevention Orders and Sexual 
Risk Orders) 
 
We welcome Chapter 3 and 4 of the bill and note that it provides solutions to some of 
the practical issues discussed in the ACPO commissioned 2013 review by Hugh 
Davies of Civil Prevention Orders in England and Wales. It also brings Scotland in 
line with changes made to equivalent orders in England and Wales last year. NOTA 
strongly supports the use of civil prevention orders as part of a multi-agency public 
protection approach alongside other strategies such as effective assessment and 
interventions as well as community engagement in relation to sexual abuse 
prevention. 

 
In general applications by the police for SOPOs and RSHOs have been appropriate 
and considered – our concern has been more about the underuse of RSHOs rather 
than their overuse. We note however that a risk assessment needs to be submitted 
as part of an application for a civil prevention order. Although police will often be able 
to comment on issues like likelihood and imminence of risk of sexual harm, in some 
situations this should be rooted in a more detailed assessment of risk than can be 
provided by the police and which will need to be completed by an experienced 
assessor with a relevant qualification / accreditation. In particular we note potential 
issues in relation to use of civil prevention orders with under 18 year olds where the 
assessment of risk is a relatively specialised area or in relation to Sexual Risk 
Orders (SROs) where there has been no conviction. We would be unwilling to 
recommend anything that limited the speed at which agencies can put into place a 
legal framework for public protection measures, but we would ask that guidance 
recommend that Interim orders be considered while more detailed assessments are 
carried out where the individual has complex needs or there is debate about level of 
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risk. We believe that this measure could provide relevant protections for the rights of 
individuals under 18, and those with learning disabilities and / or mental health 
issues when civil prevention orders are applied for.  
 
Finally, we note in particular the potential for human rights abuses through the use of 
Sexual Risk Orders. This potential already exists with RSHOs; although underused 
since their introduction, anecdotally NOTA members are aware of what seems to be 
a higher uptake of RSHOs by Police Scotland over the last 18 months including their 
use with under 18 year olds. In short these orders place significant restrictions on 
human liberties for extensive periods and do not require an individual to have been 
convicted of a relevant offence. We would argue that this is defendable: data from 
victimisation studies and from statistics on successful prosecutions further to 
complaints made to the police in relation to sexual offences would suggest that the 
majority of individuals who sexually abuse children and / or adults are never 
convicted in court. However checks and balances need to be in place to ensure that 
such orders are not misused.  
 
We would suggest that a reasonable measure would be the Scottish Government 
annually publishing data on Sexual Risk and Sexual Harm Prevention Orders – how 
many orders are issued (broken down by police area in Scotland), how many are 
breached and what the outcomes of breach are. This should be sufficient to allow a 
degree of external scrutiny of how these orders are being used in Scotland. We 
would welcome a wider debate about how we measure effectiveness in the use of 
civil prevention orders.  
 
We would be happy to be involved in further discussions, and provide further 
evidence, in relation to the Bill as is appropriate.  
 
Stuart Allardyce 
Chair of NOTA Scotland  
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

 
 
Introduction 
 
The Scottish Women's Convention (SWC) is funded to engage with women throughout 
Scotland in order that their views might influence public policy. The SWC uses the views 
of women to respond to Scottish and UK Government consultation papers. 
 
SWC Evidence Source 
 

communication channels including Roadshow events, Thematic Conferences and 
regional contact groups. This submission paper provides the views of women and 
reflects their opinions and experiences in a number of key areas relevant to violence 
against women and girls (VAWG) and how these relate to the proposed legislation.  
 
Purpose of the Consultation 
 
The overarching objective of the Bill is to improve how the justice system responds to 
abusive behaviour, including domestic abuse and sexual harm. It also aims to help 
improve public safety by ensuring that perpetrators are appropriately held to account for 
their conduct. 
 
Part 1 of the Bill relates to abusive behaviour. It includes provision for a new specific 

as well as a specific offence concerning the non-
consensual sharing of private, intimate images (revenge porn). It makes provision to 
allow the courts to make a Non Harassment Order (NHO) in cases where the court is 
satisfied that a person did harass another person but a conviction does not take place 
due to the mental or physical condition of the person.  
 
Part 2 relates to sexual harm. It makes provision to require juries in sexual offence 
cases to be given specific directions about how to consider the evidence. This part also 
ensures that sexual offences against children committed in England and Wales by 
Scottish residents are capable of being prosecuted in Scotland and reforms the system 
of civil orders available to protect communities from sexual offences. 
 
Section 1 
 
This section enables offences involving the abuse of a partner, or ex-partner, to be 
treated as aggravated offences. This means the convicted person may be liable to a 
tougher sentence. 
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The work undertaken by the justice system and various agencies in tackling domestic 
abuse, such as Police Scotland and the Crown Office and Procurator Fiscal Service 
(COPFS), is undoubtedly welcomed. Despite this, there are still too many loopholes 
within the law which mean those who perpetrate domestic abuse are not punished in 
the way they should be. Victims, the majority of whom are women, are denied access to 
justice as a result. Domestic abuse is a highly gendered issue and violence against 
women and girls (VAWG) overall is both a cause and a consequence of the significant 
gender inequalities which exist in society. 
 
Recent developments in the law, such as the introduction of the Domestic Abuse 
(Scotland) Act 2011, have improved access. The civil protections they offer are, 
however, still not incentive enough for more women to seek the assistance of the law. 
Women have told the SWC that there are , which discourages 
them from reporting, or encouraging their friends and family to report instances of 
domestic abuse to the police.  
 

ing to go to 

 
 
The SWC therefore welcomes the introduction of a statutory aggravator. This 
demonstrates the commitment of the Scottish Government to ensuring that instances of 
VAWG are tackled appropriately. Such a measure in relation to domestic abuse sends 
the message that those who perpetuate such crimes will be adequately punished.  
 

have access to justice, 
support and most importantly safety, is by putting laws in place which punish the men 

 
 
Section 2 
 
The increase of so- nt impact on women. The 
use of various forms of technology and social media, particularly amongst young 
people, means that images can be anonymously shared to many in a very short space 
of time. The introduction of a specific offence of disclosing, or threatening to disclose, 
an intimate photograph or film, under section 2 of the Abusive Behaviour and Sexual 
Harm Bill, further demonstrates a clear commitment on the part of the Scottish 
Government to eliminating VAWG. 
 
The SWC recently held  event, which looked at the influences, 
pressures and experiences of young women. One of the workshops focused on the 
issue of sexualisation and social media.  The rise in the use of social media and the 
damage this can do, particularly in terms of the sharing of images and videos amongst 
young people, was one of the key topics of discussion.  
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 that other 
 

 
The SWC has consulted with young women on the sharing of intimate and explicit 
images, as well as the impact this can have. Discussions have taken place around how 
quickly an image can spread and the backlash often faced by the women who find 
themselves in these situations. 
 
When this happens to girls we get called sluts  and whores  

though all we did was let someone we trusted take a picture in what we thought was a 

 
 
The SWC has also consulted directly with women who have spoken of the impact 
revenge porn has had on them. 
 

e a website, along with details of my Twitter and 
Facebook accounts, the town I live in (which is a small town) and where I work. I have 
never been so embarrassed in my whole life. I could have lost my job, but thankfully my 
employers were extremely unders
going round the office though. People would stop my parents in the street and talk to 

he was walking about completely scot free because there was nothing the police could 
 

 
While images of women under 18 are covered under laws relating to the distribution of 
child pornography, there is very little that can be done for women over the age of 18. 
The SWC therefore wholeheartedly supports the creation of a specific criminal offence 
to protect the women who, at present, have no recourse to justice if private images are 
shared without their consent. 
 
The introduction of this offence cannot, however, be the only measure taken. It is also 
extremely important that the services which provide advice and support to victims of 
revenge porn are provided with adequate funding, especially given the rise in this form 
of VAWG. It is also vital that the police and the courts are given thorough training in 
order to be able to properly deal with both victims and perpetrators.  
 
Section 5 
 
This would amend the current law to allow NHOs, in some circumstances, to be granted 
against individuals who have not been convicted of misconduct towards another person.  
 
The introduction of NHOs, and the criminal offence related to their breach, brought 
about by the Domestic Abuse (Scotland) Act 2011 has been extremely important in 
affording civil protection to victims of domestic abuse. If a person stands trial and is 
found to have committed the offence/s with which they are charged, then an NHO is 
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available. If a court is satisfied that a person carries out acts constituting an offence, 
however they are not convicted due to, for example, being unable to stand trial because 
of health issues, then their victim should still be afforded the protection provided by a 
NHO.  
 
This would ensure a victim-centred approach to tackling domestic abuse. It would also 
send a clear message to perpetrators that they will face consequences even where they 
are not convicted of the offence. The fact that they have been found to have carried out 
an offence by the courts should be enough to secure protection for the victim.  
 
Section 6 
 
This section would require a judge to give particular directions to the jury in sexual 
offences cases about whether to draw inferences from particular evidence being led or 
not.  
 
Despite the positive steps taken by the Scottish Government to ensure that the 
elimination of VAWG is a key priority for policy makers, the police and the courts, 
ingrained attitudes about sexual offences remain.  
 

The burden is always on women 
 

 
The SWC welcomes the use of statutory jury directions. Women, who make up the vast 
majority of victims, do not report sexual offences for a number of reasons. They are 
concerned that they will be forced to disclose personal information about their sexual 
history, clothing choices and even the type of TV programme they watch to a room full 
of strangers. It can take time for women to summon the courage to even leave the 
house, let alone report a sexual offence to the police. If the sexual offence has occurred 
against a backdrop of sustained abuse, it may be difficult for victims to recall exact 
timeframes and dates. It can also be extremely traumatic for those in the witness stand 
to relive their ordeal.  
 
One of the overarching reasons, which take into consideration all of these factors, is the 
fear of being disbelieved. It is, therefore, extremely important that juries are made aware 
of the reasons for a delay in reporting the crime, as well as the reasons why a sexual 
offence victim may not physically resist their attacker. 
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Sections 7 and 8 
 
These would enable the Scottish Courts to prosecute sexual offences against children 
or young people committed by a Scots-domiciled person elsewhere in the UK.  
 
The grooming and often consequential trafficking of women and girls is a very serious 
issue, and one which the SWC has undertaken a significant amount of work on over the 
last few years. Through roundtable discussions and thematic conferences, women have 
spoken about this form of VAWG, and the lasting damaging impact it has on its victims. 
Vulnerable young women in particular are being groomed by older men, and are often 
moved throughout the UK for the purposes of sexual exploitation.  
 

chaotic households, are being promised the world by men who offer them money, gifts 
and the promise of a better life. When people talk about grooming and trafficking and 
issues like that, you think of women being brought into the UK, not realising that young 

 
 
As the law stands, if an offence is committed against a child (i.e. a person under the age 
of 18) in England, Ireland or Wales, then the Scottish courts cannot prosecute the 
perpetrator. If the extra-territorial effect of Scots law on sexual offences against children 
were amended, it would ensure that those who exploit young people, young women in 
particular, for sexual purposes, will not escape justice if they do so in another part of the 
UK. This amendment would also be extremely useful in terms of prosecuting a Scottish 
national who perpetuates multiple sexual offences against children throughout the UK. It 
sends a clear message that such behaviour will not be tolerated, regardless of where it 
occurs, by the Scottish courts. 
 
Conclusion 
 
Each of the proposed offences and protections are instances of VAWG, which is a 
cause and a consequence of persistent gender inequality. The creation of a statutory 
aggravator has the potential to afford access to justice to many more victims than at 
present. The creation of an offence relating to the distribution or threat of disclosure of 
intimate images will do the same. The proposals set out in this Bill send a clear 
message that the Scottish Government is committed to the elimination of VAWG and it 
is hoped that, as a result of these legislative and policy measures, this will be achieved. 
 
Lorna Kettles 
SWC Research Advisor 
5 November 2015 
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Justice Committee 

Abusive Behaviour and Sexual Harm (Scotland) Bill 

Written submission from Stirling Council/Stirling Gender Based Violence 

Partnership 

 
1.0 Introduction  
 
Stirling Council/Stirling Gender Based Violence Partnership welcomes the 
opportunity to provide evidence on the Abusive Behaviour and Sexual Harm 
(Scotland) Bill.  Stirling Gender Based Partnership is made up of statutory members 
Community partners including Third Sector voluntary organisation working from a 
gender based approach in ending violence against women. We note and support the 
commitment from the Scottish government to work to develop a specific offence to 
address perpetrators of psychological abuse which aligns the Equally Safe definition 
of domestic abuse. 
 
1.1 Aggravation of offence where abuse of partner or ex-partner  
 
We support the introduction of an aggravation to an offence where it includes the 
abuse of a partner or ex-partner as it aligns with the Equally Safe strategy that 
encompasses the spectrum of gender based violence: 

 It equates psychological abuse with physical abuse  

 It safeguards the victim by making sure the perpetrator is held accountable for 
his actions 
 

1.2 Disclosing, or threatening to disclose, an intimate photograph or film 
 
“Revenge Porn” is the fastest growing violence against women violation which 
perpetrators of abusive sexual behaviour have used as a weapon to further victimise, 
control and manipulate their victims to silence. We welcome the creation of the new 
offence as it aligns all multi-faceted actions of the perpetrator by holding them 
accountable for their actions.it will send a clear message that abusive behaviour and 
sexual harm is not tolerate. Furthermore it gives victims confidence to report the 
matter and seek help.  
 
1.3 Making of non-harassment Order in criminal cases  
 
We welcome the Bill provision that enables the prosecutor to apply to the court to 
make an NHO against a person as it is an added preventative measure. 
 
2.0 Part two – Sexual Harm 
 
2.1 Jury directions relating to sexual offences 
 
We strongly support jury direction relating to lack of communication about offence, 
as judges are required to explain the reasons why the victim hadn’t reported which 
shouldn’t prejudice them.  
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 2.2 Child Sexual offences committed elsewhere in the UK 
 
We welcome and support the extra territorial application across UK in cases 
concerning sexual offenses committed against children for number of reasons 
namely: 

 It holds the perpetrator accountable and eliminates any loops holes in evading 
justice and reduces the impact on children on having to give evidence against 
the perpetrator.  

 We also support the measure in this Bill that enables an offender’s history of 
sexual violence in multiple countries to be brought to one trial, rather than 
having multiple trials in multiple countries.  This is time and cost effective and 
ensures that the perpetrator in held accountable to the fullest extent of the law  
 

2.3 Sexual harm prevention orders 
 
We welcome the introduction of the Sexual Harm Prevention Order to replace the 
current Sexual Offences Prevention Order and the Foreign Travel Order.  We 
understand that this change means that with a SHPO there will be an automatic 
prohibition on foreign travel which should not exceeding 5 years. 
 
2.4 Sexual risk order 
 
We welcome the SRO which replaces the RSHO which a civil preventative order 
which is designed to protect the public from sexual harm regardless of any previous 
convictions for sexual offences. It safe guards all vulnerable people.  
 
3.0 Comments  
 
We support the Sexual Offences Prevention Orders (SOPO) reformed by this Bill 
which imposes conditions prohibiting the accused from carrying out stipulated acts 
indicated in the order   on a person who was found guilty, or acquitted. Together with 
NHOs they are intended to support  
 
Conclusion  
 
We support the Abusive Behaviour and Sexual Harm Scotland Bill and its provisions 
which reflects and take into account the experience of survivor’s abusive behaviour 
and sexual harm. Implementing this Bill will be a positive step in protecting and safe 
guarding all vulnerable victims and survivors going through the criminal justice 
system.  
 
Stirling Council 
26 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Stonewall Scotland 
 
Section 1: Statutory Aggravation of Domestic Abuse 
 
We note the Scottish Government intends to introduce a statutory aggravator of 
domestic abuse which could be applied to existing offences. We feel that this is a 
positive step, which will increase confidence in the justice system for LGBT people 
experiencing on-going physical violence within an intimate relationship, and may 
lead to increased reporting for people experiencing this type of abuse.  
 
However, a statutory aggravator would currently only apply to existing offences, and 
not to controlling and coercive behaviour. Psychological control exists in LGBT 
people’s experiences of domestic abuse, sometimes manifesting in ways that are 
specific to the LGBT community (such as withholding access to hormone medication 
or undermining someone’s sexual orientation or gender identity). Until a specific 
offence of coercive and controlling behaviour is created, a statutory aggravator is 
unlikely to increase confidence in the criminal justice process for LGBT people 
experiencing domestic abuse in this way. We note the Scottish Government’s 
intention to introduce a specific offence of coercive and controlling behaviour and we 
would urge the Scottish Government to make this a priority.  
 
We remain concerned over the lack of clarity over the potential for multiple 
aggravating factors relating to the same offence – e.g. assault aggravated both by 
prejudice towards someone’s transgender identity, and also aggravated by a 
background of domestic abuse. Clear guidance on how multiple aggravating factors 
would be addressed and prosecuted will be necessary.  
 
Section 2: Non-Consensual Sharing of Private and Intimate Images 
 
As outlined in our original consultation response, we support the proposal for a 
specific offence to tackle the sharing of intimate images without a person’s consent.   
 
We support the extension of the terms of the offence to include distribution of images 
where someone had been reckless as to whether they would cause fear, alarm or 
distress, which we feel will strengthen the offence and also be easier to demonstrate. 
We also support the inclusion of threats to distribute intimate material in the offence. 
Such threats can be made against LGBT people and we feel extending the terms of 
the offence in this way sends a very clear message about the unacceptability of this 
behaviour.   
 
The images covered would make it illegal to distribute most, but not all, images that 
could be used to control or alarm LGBT people. Images of “sexual act[s] not normally 
done in public” or images “in which [someone’s] genitals, buttocks or breasts are 
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exposed or covered only with underwear”, will cover most images which could reveal 
someone’s sexual behaviour (and by implication their sexual orientation) or trans 
identity. Whilst images of someone’s presence on a dating site or social media site, 
which could be used to humiliate, blackmail and threaten, given that social media 
and online material are publically accessible, it seems unreasonable that these could 
be covered within  the bill. However, we would agree with LGBT Youth Scotland’s 
position in relation to audio communications and recordings, and ask that this be 
reconsidered.  
 
Section 6 – Jury Directions 
 
Stonewall Scotland is aware of potential issues that could lead to LGBT people not 
reporting a sexual offence immediately. For example, being open with the police 
about an offence may endanger someone’s privacy, forcing them to reveal and 
discuss their sexual orientation or gender identity, which many people would be 
reluctant to do. More than a third of LGBT people say they would feel uncomfortable 
being open about their sexual orientation or gender identity when dealing with the 
police as a victim of a crime. We believe these issues should be considered in the 
development of statutory guidance. 
 
Sophie Bridger 
Policy and Research Officer 
Stonewall Scotland 
18 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Stop It Now! Scotland 
 

We have considered the draft Abusive Behaviour and Sexual Harm (Scotland) Bill 
and offer the following comments: 
 

 Stop it Now! Scotland is the national programme for the prevention of child 
sexual abuse. We provide services for individuals concerned about their 
sexual thinking and behaviour towards children and young people in order to 
prevent child sexual abuse and sexual exploitation before it happens in the first 
place or to prevent it from re-occurring. Our clients range from age 16 upwards 
and are mainly men. We also undertake Primary prevention work through the 
provision of a Prevention Toolkit aimed at enabling individuals and 
communities in Scotland to identify risk of sexual offending and prevent child 
sexual abuse. 

 

 Stop it Now! Scotland broadly welcomes the Bill and we consider it to be an 
important step forward in the protection of adults and children in Scotland. Our 
comments below relate to concerns about the possible net widening impact of 
aspects of the legislation and the potential for certain aspects of the bill to 
compromise human rights. Although we have not inserted any suggestions for 
changes to the wording of the Bill we would recommend that serious 
consideration be given to the matters contributing to our concern so that 
necessary clarification is either included in the Bill itself or are dealt with 
through supplementary guidance and scrupulous monitoring of the 
enforcement and application of the legislation. However we would also 
welcome a wider debate in relation to the points outlined below.  

 
Part : Section 2: Disclosing, or threatening to disclose, and intimate 
photograph or film.  
 
1. We recognise the importance of providing a legal recourse in situations where 
individuals experience harm as a result of non-consensual sharing/disclosure of 
private, intimate images. We also recognise the need to tackle the intentions of those 
who make such disclosure as a way of perpetrating fear, intimidation, or 
psychological harm on someone (such as a partner or previous partner) as an act of 
“revenge”. 
 
2.    However we remain highly concerned about the possible disproportionate 
impact this legislation may have on children and young people (as well as vulnerable 
adults). People under the age of 18 are amongst the most digitally literate in our 
society. For some time we have been concerned about the constellation of 
behaviours (relatively commonplace among young people) known as  ‘sexting’ with a 
recent literature review on the subject suggesting that between 7 and 27% of young 
people may have been involved with the production, disclosure or receipt of sexually 
explicit images including nude or semi-nude photographs. (Cooper, Quayle, Jonsson 
& Svedin, 2015). It is not uncommon for young people to either self-generate and 
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share such images either through social media or the internet. From a 
developmental point of view we can expect many young people (teenagers) to act 
recklessly and impulsively (this is normative behaviour) especially online or through 
the use of social media and communication devices. This may inadvertently cause 
distress and harm to others by disclosing sexual images of them without their 
consent or knowledge. A small proportion of young people may also intentionally set 
out to cause distress to others by sharing sexual(ised) images of that person without 
their consent or knowledge (sexual bullying).  We are concerned that a whole 
tranche of behaviours (however problematic) in young people which are either 
transitory or affected by developmental capacity and issues (in adolescence) will 
now be caught up in criminal justice processes and criminalisation (including 
potentially Sex Offender Registration) with negative lifelong consequences for the 
young person concerned and for their family. We do not mitigate behaviours which 
cause distress or harm to others – quite the contrary – but legislation and its 
application/enforcement must be proportionate and we would ask Parliament to 
seriously re-consider the effects that this legislation will have on the lives of young 
people who may infringe it.  
 
3.  Similarly we are concerned about this section in relation to vulnerable adults 
whose residual cognitive impairments and transient mental conditions (e.g. mental 
illness) might compromise decision-making in similar ways to children and 
adolescents.  
 
4.  In our view the proposed legislation, in attempting to provide remedy for some 
situations, actually potentially creates further problems.  
 
5.  It is our view that existing legislation and law enforcement policies and 
practices are already cumbersome and disproportionate in dealing with the 
challenges of sexually problematic/offending behaviour through the internet and 
social media and this section of the Bill potentially contributes to further complicating 
and exacerbating this in relation to young people and vulnerable adults in particular.  
 
6.  Young people will increasingly (through the Named Person Scheme) have 
more adults in their lives who will be required to share information about such 
situations with statutory services when they are brought to their attention.  A situation 
involving a 14 year girl old talking to a teacher about her ex-boyfriend sharing a 
sexual image (unsolicited) with peers is a qualitatively different one from (for 
example) an adult woman reporting an ex-partner who has shared a sexual image of 
her with others without her consent. The resultant distress may be comparable but 
the control which a young person is able to exercise over the outcome of the 
situation will be very different in the context of GIRFEC. We believe that there are 
many situations where young people are victimised and exploited by their peers in 
relation to online behaviour and appropriate but proportionate sanctions are 
necessary. Nonetheless, we have concerns about the potential for increased 
criminalisation of young people as an (we assume unintentional) consequence of the 
proposed legislation and even the possibility that young people potentially involved in 
sexually exploitative situations may resist coming forward for fear they themselves 
may be prosecuted.  
 

385



3 

7.    We believe that closer scrutiny needs to be given to the wording of the 
legislation to remedy these concerns and to ensure that there is proportionality as 
well as maintaining a need to ensure that there is no deleterious effect on young 
people – particularly in a context where the boundaries between reckless behaviour, 
sexual expression and online activity are increasingly blurred for young people. We 
also think that there should be improved  
 

• specific guidance for schools in Scotland in relation to new technologies and 
‘sexting’ including with reference to advice for young people who get into 
trouble online (Lucy Faithfull Foundation: 2015) 

• clear direction for Police Scotland about dealing with people under age 18 
year olds in respect of such offending behaviours and; 

• the piloting of alternatives to criminalisation for adolescents, particularly in 
school and community settings e.g. psychoeducational and restorative 
approaches that can be accessed by professionals in such situations. 

 
Part 2, Chapters 3 and 4, ss9 – 35 (Sexual Harm Prevention Orders and Sexual 
Risk Orders) 
 
We note in particular the potential for human rights infringements through the use of 
Sexual Risk Orders. This potential already exists with RSHOs; although underused 
since their introduction, we are aware of an apparent higher uptake of RSHOs by 
Police Scotland over the last period including their use with under 18 year olds. 
These orders place significant restrictions on human liberties for extensive periods 
and do not require an individual to have been convicted of a relevant offence. 
Sufficient checks and balances need to be in place to ensure that such orders are 
not misused.  
 
We would suggest that a reasonable measure would be for the Scottish Government 
to annually publish data on Sexual Risk and Sexual Harm Prevention Orders – how 
many orders are issued (broken down by police area in Scotland), how many are 
breached and what the outcomes of breach proceedings are. This should be 
sufficient to allow a degree of external scrutiny of how these orders are being used in 
Scotland. 
 
Martin Henry  
National Manager  
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from the White Ribbon Campaign UK 
 
We write regarding your call for evidence on the Abusive Behaviour and Sexual 
Harm [ABSH] (Scotland) Bill. We welcome wholeheartedly the legislation. 
 
We would also ask if MSPs would consider debating extending the premise to 
include prevention actions in the forthcoming legislation namely: sexual education, 
indecent displays in public places and public sector gender violence prevention 
duties. In addition to suggesting an amendment to the homelessness target in the 
Homelessness etc (Scotland) Act 2003 given the updated definition of Domestic 
Abuse proposed.  
 
We would support the proposal submitted by George Eckton’s proposed new Part 4 
to the proposed Bill.  Mr Eckton’s amendments seek to prioritise prevention in future 
and current cohorts of the population. He has submitted them to previous legislation 
but they have never been debated despite a significant chunk having the support of 
the Girl Guiding Scotland and Aileen Campbell from the Child Eye Line campaign. 
 
We hope current draft ABSH Bill might offer you the opportunity to consider whether 
legislation is necessary in this area for child protection and decency reasons and 
other long-term preventative actions due to the fact that  Police Scotland have noted 
that nearly a quarter of police time is spent on reacting domestic violence related 
cases.  
 
The European Commission has previously estimated the cost of violence against 
women within the European Union of gender-based violence to be €228 billion in 
2011, 1.8% of EU Gross Domestic Product, of which €45 billion a year equates to 
costs to public and state services and €24 billion of loss economic product. 
Estimates in the UK suggest that we have costs of up to £40 billion a year through 
the impact on gender inequality and all forms of violence against women. 
 
Whilst, the main focus and rightly so is “Revenge Porn”, could the bill could also 
debate the longer term behavioural antecedents of such transmission of indecent 
and private images.   
 
In regard to your request for further comments, we would hope that in taking forward 
the Equally Safe Strategy you could give due consideration to amending the Civic 
Government Licensing regime in Scotland to reduce the display and normalisation of 
sexualised images in Scotland. We feel this would be relevant to your proposals on 
sharing private intimate images given the display of images in public could be linked 
to a mindset amongst some that it is normal to view and receive such images. 
 
Also, we suggest that as well as seeking to strengthen criminal law to deal with 
offenders, you also consider the introduction of a Gender-based Violence & Abuse 
Prevention amendments to prioritise further various methods of prevention across 
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Scotland and place greater elements of the Equally Safe Strategy upon a statutory 
footing?  

In 2010 the independent review called ‘Let Children Be Children’ looked at the 
sexualisation and commercialisation of children in society. It was conducted by Reg 
Bailey, Chief Executive of Mothers’ Union, also known as ‘The Bailey Review’. The 
review addressed the concerns that children are exposed to a tide of sexual imagery 
in public places. As a result of the report, recommendations were made, including: 

 Clampdown on sexualised ‘wallpaper’ surrounding children. 
 Sexual images on magazine and newspaper front pages should be covered 

up. 
 Retailers should sign up to a family friendly code of practice 

Reg Bailey’s recommendations are based on parents’ concerns and are intended to 
support both parents, by making sure their views are taken more seriously by 
businesses and broadcasters, and children, by helping them understand the 
potential dangers they face. 

Therefore, whilst we recognize that parents have a responsibility to protect children. 
The problem we have is that parents are unable to protect children as sexual 
imagery and pornography is in every arena. See the Children’s Commissioner report 
entitled ‘Basically porn is everywhere’ 
http://www.childrenscommissioner.gov.uk/content/press_release/content_505 

Parents are asking for help from the government, retailers, the media, internet 
service providers and the porn industry. Protecting children from imagery in public 
(newsagents, supermarkets, post offices etc) and online is a mammoth task that 
many parents are struggling to navigate.  

White Ribbon Campaign believe these proposals are in line with some of the 
positions expressed by a cross-party selection of MSPs when the related issue of 
media portrayal of women in newspapers was debated by the Parliament in 
November 2013 and led by Jackie Baillie MSP on the specific subject matter of Page 
3 in the Sun newspaper. Annabel Goldie MSP highlighted the known and proven link 
between the portrayal of sexualised images of women in media and attitudes that 
reinforce sexism, sexual harassment, abuse and violence towards women. Sarah 
Boyack MSP highlighted the research of Zero Tolerance which highlighted the 
concerns about the impact of gender stereotyping and suggested that children 
especially girls are overly concerned with their body image and also highlighted the 
need to take a wider look at sexualisation in our society, whether in retailing or in 
other media. Alison Johnstone MSP highlighted that in previous years the images of 
scantily dressed women in gossip pages were not at eye level when she was a child 
but highlighted the continued blurring of lines and relentless objectification of women. 
Alison went on to highlight that the average supermarket shelf where we shop with 
our children could have a profound impact on our impressionable young sons and 
daughters.  
 
Elaine Smith MSP highlighted research from the 1990s by the UK Home Office that 
highlighted that sexually violent pornography is the most dangerous but that 
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newspaper nudity is still to a small degree harmful and because newspapers are 
more everyday than extreme pornography their aggregate effects might be greater. 
Patrick Harvie MSP highlighted the findings of Lord Leveson inquiry in terms of the 
evidence from the organisation Object which showed sexualisation or demeaning 
articles about women from The Sun, The Daily Star and the Daily Sport. Lord 
Leveson concluded that all 3 titles included articles which appeared to eroticise 
violence against women.  
 
Shona Robison MSP concluded the debate for the Scottish Government highlighting 
their commitment to tackling gender discrimination and all forms of violence against 
women alongside a recognition of a wider commitment across the Scottish 
Parliament to address these issues. One of the key strands highlighted by the 
Cabinet Secretary of the Government’s approach is to address negative portrayals of 
women in the media. Also Shona stated that society didn’t want to have our young 
people exposed to a culture that repeatedly tells young women that they are sexual 
objects and that tells young men that it is completely acceptable to perceive young 
women in that way. Before concluding with a comment, on the then emerging work 
on the Equally Safe Strategy for preventing and eradicating violence against women 
and girls, highlighting the increased emphasis on prevention and early intervention 
and the knowledge that women experience a spectrum of violence of many forms 
over their lifetime and that the Scottish Government take the protection of children 
and young people extremely seriously.  
 
We are heartened by the First Minister’s words in the Programme for Government, 
which outlined the Scottish Government’s proposals to show a determined and zero 
tolerance attitude to domestic abuse in Scotland. Therefore, in the context of this 
consultation and the publication of the Equally Safe Strategy, we hope that the 
Justice Committee can help prioritise prevention of violence against women and girls 
by adopting a zero tolerance approach to prevention through this legislation.  
 
White Ribbon Campaign UK 
19 November 2015 
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Justice Committee 

Abusive Behaviour and Sexual Harm (Scotland) Bill 

Written submission from the Women’s Support Project 

The Women’s Support Project (WSP) welcomes the opportunity to contribute to this 
very important Scottish Government consultation on its proposed Abusive Behaviour 
and Sexual Harm (Scotland) Bill. 
 
The Women’s Support Project (WSP) is happy for our response to the above 
consultation to be made public. 
 
WSP is a feminist charity working to raise awareness around violence against 
women and to improve services for those affected, including people affected by 
commercial sexual exploitation. There are clear links between child abuse, childhood 
neglect and domestic abuse and women’s involvement in prostitution. These factors, 
along with poverty, addictions homelessness, trauma and mental health issues 
create vulnerability and inequality, which is exploited through men’s payment for 
sexual activity.  
 
WSP manages the national Challenging Demand project (CD), which has 3 broad 
aims: 

1. To increase understanding of the myths and realities surrounding 
commercial sexual exploitation including prostitution. 
2. To increase awareness of prostitution and other forms of commercial 
sexual exploitation as a form of violence against women 
3. To lobby for approaches which focus on and target the men who make up 
the demand for prostitution; decriminalise those selling sex, and resource 
prevention work and support to leave prostitution. 

 
We believe that the focus of work to reduce exploitation must be on the demand to 
buy sex, that is, the men who assume the right to purchase others in prostitution, 
commodifying and marketing their bodies. No one has the right to exploit, nor profit 
from the exploitation of, another person regardless of any form of exchange of 
money, goods or services. The WSP takes the view that in a Scotland striving 
towards equality and human rights, it is not acceptable to condone or ignore the 
exploitation of women (and men) in prostitution. Condoning or accepting prostitution 
undermines other work on gender equality and on violence against women. What 
sense could we make of work against sexual violence, rape, sexual harassment and 
stalking if men can simply buy these activities through prostitution?  
 
We believe this Bill should be placed within the wider context of Equally Safe, 
Scotland’s strategy to prevent and eradicate violence against women and girls 
(VAWG).  Equally Safe recognises gender inequality as the fundamental cause of 
VAWG and is underpinned by equality and human rights principles. 
 
Commercial sexual exploitation (CSE) is identified in Scotland as a form of VAWG 
and is inextricably linked with many other forms of violence such as domestic abuse, 
rape, childhood sexual abuse, stalking and sexual harassment.  
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Given the comprehensive approach to gendered violence in Equally Safe we believe 
it would be helpful to consolidate a range of offences under the auspices of one 
integrated ‘Gender-Based Violence’ (GBV) Law.  
 
This could have several potential benefits, e.g. 

 serve to limit the proliferation and fragmentation of separate new laws for 
different forms of GBV, which are rarely mutually exclusive  

 strengthen and reinforce existing/associated laws on GBV e.g.. in relation to 
domestic abuse,  rape and sexual assault, harassment, stalking, human 
trafficking, FGM, Forced Marriage  

 provide an opportunity to anchor a dedicated GBV law within the gendered 
analysis in Equally Safe    

 
Effective implementation of the Equally Safe strategy requires adequate legislation to 
be in place to address ALL areas of VAW and to help ensure that Justice responses 
are robust, swift and co-ordinated, and that people who carry out or profit from any 
form of violence against or exploitation of women and girls are held to account.  
 
We support the general principles of the Bill and, since it does not contain proposals 
for a specific “coercive control” offence as discussed in the pre-legislative 
consultation, would urge the Scottish Government to continue with their commitment 
to address violence against women by consulting on the introduction of a specific 
offence to address ‘coercive control’ within domestic abuse. 
 
Work is needed in the following areas: 

• Raising awareness of the important roles and responsibilities of civil society in 
identifying the demand from men to buy sex in prostitution as a root causes of 
human trafficking 

• Targeted information campaigns aimed at the general public on the harms 
and realities of prostitution and targeted campaigns aimed at men who 
purchase sex.  
(http://www.stopdemand.org/wawcs0154995/idDetails=222/.html)  

• Preventive measures, including educational programmes on discrimination, 
gender equality and the dignity and integrity of every human being. 
 

From: “Sexual exploitation and prostitution and its impacts on gender equality – 
2014” from the Directorate General for Internal Policies, Policy Dept C: Citizens 
Rights and Constitutional European Parliament. 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/493040/IPOL-
FEMM_ET(2014)493040_EN.pdf 
 

We are disappointed that commercial sexual exploitation (CSE) is not 
identified nor addressed under any current proposals within this Bill.  In line 
with Equally Safe we support the establishment of a legislative framework in 
Scotland that is founded on addressing gender inequality as the root cause of 
gender-based violence.  
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We consider that such a framework would be instrumental in preventing the sexual 
exploitation of vulnerable individuals within Scotland and also act as a deterrent to 
sex traffickers. 
 
To effectively tackle demand in Scotland we need comprehensive legislation that:  

 decriminalises people selling sex  

 provides long-term support and exiting services for those exploited through 
prostitution   

 criminalises the buying of sex in any setting 
 

Responses to the Current proposals 

Section 1, which enables offences involving the abuse of a partner, or ex-partner to 
be treated as aggravated offences, meaning that the convicted person may be liable 
to a tougher sentence; 
 
Aggravation of offence where abuse of partner or ex-partner  
(1) This subsection applies where it is—  

(a) libelled in an indictment or specified in a complaint that an offence is 
aggravated by involving abuse of the partner or ex-partner of the person 
committing it, and 10  
(b) proved that the offence is so aggravated.  

(2) An offence is aggravated as described in subsection (1)(a) if in committing the 
offence—  

(a) the person intends to cause the partner or ex-partner to suffer physical or 
psychological harm, or 15  
(b) in the case only of an offence committed against the partner or ex-partner, 
the person is reckless as to causing the partner or ex-partner to suffer 
physical or psychological harm. 

 
For the purposes of this section, a person is a partner of another person if they are—  

(a) spouses or civil partners of each other,  
(b) living together as if spouses or civil partners of each other, or  
(c) in an intimate personal relationship with each other.   

 
Could a “punter” or client of a person in prostitution be considered “a partner” as they 
could be considered to be in “an intimate personal relationship with each other”, 
even if this intimate relationship is only for a very short period of time and based on 
the exchange of sex for money, resources or services? 
 
There is a recognition that involvement in CSE is a form of VAW and likely to cause 
harm – so could a spouse, a civil partner or someone living with another as if a 
spouse or civil partner, who encourages a person to become involved in prostitution 
be accused of being reckless as to causing that person to suffer physical or 
psychological harm? 
 
Section 2, which creates a new offence of disclosing, or threatening to disclose, an 
intimate photograph or film. The Committee would be particularly interested in 
hearing views on whether there is a gap in the law that justifies the creation of a new 
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offence and, if so, whether the definition of the offence in section 2 is sufficiently 
robust;  
 
We welcome this new offense of disclosing or threatening to disclose an intimate 
photograph or film.  We are concerned that the current proposal does not cover 
written materials such as a text message or email, nor audio materials such as voice 
recordings or audio messages.   From our education work we have been made 
aware of women who have had private messages of a sexual nature shared without 
their consent.   
 
We are concerned that a woman who has provided intimate and sexual acts via a 
web cam through a webcam agency for a client or paying customer is not offered 
protection in this current proposal.  They could be said to have entered into an 
“intimate relationship” for a very short period of time, based on the exchange of sex 
for money, resources or services.  We are aware of instances when women have 
had these sessions recorded without permission and used in other contexts without 
their consent. 
 
Section 2(4) (b) – assumption of general consent 

We would seek clarification around consent and general consent.  Just because a 
person consents to an image being taken – it does not mean they consented to that 
image being shared.  They may have consented to one image being shared but not 
necessarily other materials.  They may have consented to an image being shared 
with one other person but that consent did not extend to wider distribution. There can 
be no blanket assumption of consent and this Bill should reinforce the idea that 
consent must be informed and given freely to every single image / file / message / 
recording being shared or distributed and specifically consent to every single means 
or method of distribution. 
 
Section 4, via Schedule 1- offence against “hosts”, etc 

We believe that sites or website providers who ‘host’ images shared without consent 
and who refuse to remove or take down such images should also be targeted and 
held accountable.  The Bill currently refers to ‘ a person’ committing an offense and 
we feel there is a loop hole if this legislation does not place a liability on service 
providers, ISSPs and so forth. 
 
We are also concerned that this legislation does not offer legal protection to women 
who have been involved in commercial sexual exploitation via escort agencies 
whose images are still used as advertising and promotion for sexual services after 
they have left and asked for them to be removed?  Their intimate photographs are 
being knowingly disclosed by the escort agency/manager against their consent 
despite the potential for ongoing psychological harm. 
 
Section 6, which would require a judge to give particular directions to the jury in 
sexual offence cases about whether to draw inferences from particular evidence 
being led or not led. The Committee would be particularly interested in hearing views 
on whether this provision amounts to a legitimate constraint on judicial discretion and 
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whether it would make it more likely that justice would be delivered in individual 
cases. 
 
It can be difficult for people in prostitution who have been abused or assaulted to 
report such crimes to the police for fear of stigma or judgement.  We would like to 
see requirements for judges to give particular direction to juries when the victim is or 
was involved in the sex industry at the time of the offence being committed against 
them. 
 
Women’s Support Project 
16 November 2015 
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Justice Committee 
 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
 

Written submission from Zero Tolerance 
 
We thank the Committee for the opportunity to comment on this Bill. We are a charity 
working to prevent violence against women in all its forms.  
 
S1. Aggravation of offences where abuse is of a partner or ex-partner 
 
1. We welcome the change in the law that will enable offences involving the 
abuse of a partner or ex-partner to be treated as aggravated offences. The 
aggravator model is well known and understood. This will allow more proportionate 
sentencing.  
 
2. This aspect will necessitate training and CPD for professionals; and 
population-level awareness-raising and education measures.   
 
S2. Disclosure of an intimate photograph or film 
 
3. We broadly welcome this section and the creation of a new offence. We know 
from our ‘Under Pressure’ youth worker training project, which seeks to prevent the 
sexual exploitation of teenagers, that the non-consensual sharing of intimate images 
is a significant problem facing young people in Scotland. In the pilot for this project, 
we found that well over half of youth workers (58.5%) had experience of young 
people exchanging images or texts with content which involved harmful gender 
stereotyping or could be seen as sexually demeaning or abusivei. We know that in a 
climate of sexual aggression and coercion, this sharing can often be non-
consensual. It is informed by the gender and power dynamics which pervade our 
society and so it is often girls and young women who share images with boys and 
young men that are then used to harass, bully, control and demean them.  
 
4. One youth worker said to us during that project, “How do you teach a 14-year-
old, who’s used his mobile phone to film a girl performing a sexual act, about the 
complex nature of ‘consent’? What if his frames of reference come from pornography 
on mobile phones at school?” In our research with young people we found that 
almost a quarter of boys aged 14-19 we surveyed agreed that ‘most boys share 
sexual pictures of people they know with others’. This underlines to us, that there will 
be a need for a great deal of public education about this offence, and to make links 
with other work around sexual health and wellbeing and public understanding of 
consent and healthy behaviours. 
 
5. We agree with the majority of the evidence submitted by Professor Clare 
McGlynn (Durham University) and Professor Erika Rackley (Birmingham University), 
re: the non-consensual sharing of intimate images. Specifically, we agree with them 
this Bill presents a landmark opportunity to enshrine in law that image-based abuse 
is a fundamental breach of privacy and dignity, a serious form of harassment and 
abuse and, therefore, a cause of significant harm. We also agree that the prevalence 
of image-based sexual abuse is a form of cultural harm which creates a climate in 
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which women’s sexual expression is not respected. We see image-based abuse as 
undermining wider societal messaging about the need for consent.  
 
6. We believe that the requirement to show intention to cause fear, alarm or 
distress should be removed from the proposed legislation, as this unnecessarily 
limits the law and focuses attention on the motives of the perpetrator rather than the 
harm to the victims.  
 
7. We agree that victims should be guaranteed anonymity.  
 
8. We would prefer the offence to be extended beyond images. The offence 
should capture any media which an abuser can use to humiliate and control a 
person, including images but also sound files, emails, texts, video clips, and photo-
shopped or composite images. Men who seek to control and humiliate women are 
often capable of being extremely creative and clever in their abusive behaviour; and 
if an offence is too narrowly constructed they will find other means of achieving the 
same ends, so it is important for the offence not to be limited to images.  
 
9. We think that the definition of intimate images is too narrow. In s.3, 
‘Interpretation of section 2’, it states that a person is in an intimate situation if the 
person is engaging or participating in, or present during, an act which a reasonable 
person would consider to be a sexual act, and is not of a kind ordinarily done in 
public, or the person’s genitals, buttocks or breasts are exposed or covered only with 
underwear. This could unwittingly exclude the sharing of images which are private 
and intimate but non-sexual, for example a Muslim woman not wearing a hijab which 
she would usually wear in public or someone unconscious or using drugs.  
 
10. We hope that the creation of this offence will trigger a debate about the nature 
of images that are shared in other spaces, including public spaces, such as the 
salacious images seen in tabloid newspapers, and those created and distributed by 
the pornography industry, which feeds this problem. There is a risk that if sexualised 
and objectifying images are seen everywhere in our society, that this creates a 
mindset that it is normal to view such images. In our research with young people, 
66% of boys and 48% of girls aged 14 – 19 said they see sexualised images ‘every 
day’.ii  
 
S5. Non harassment orders 
 
11. We welcome this reform. 
 
S6. Jury directions relating to sexual offences 
 
12. We strongly welcome this and absolutely agree that judicial directions in the 
matter of sexual offences trails are a legitimate constraint on judicial discretion. We 
strongly believe that this provision will enhance women’s access to justice. Despite 
sterling efforts by the COPFS to bring more rape cases to trial, juries remain 
reluctant to convict, and the use of the Not Proven verdict remains higher than we 
would expect (20%). Any measures which go some way to challenging jurors’ 
assumptions about the ‘normal’ way to react to sexual assaults are welcome and 
important. There is still a misperception that most women would resist physically and 
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report immediately, and this affects women’s access to justice for rape, one of the 
most heinous crimes.  Too many rape trials conclude that the alleged rape was in 
fact ‘rough sex’; too many women are re-traumatised by their experience of seeking 
justice. 
 
13. We agree with Rape Crisis Scotland that providing factual information on how 
women may respond to rape or serious sexual assault, behaviour which may differ 
from a juror’s perception, should enable jurors to assess the truth better. We agree 
with RCS that consideration should be given to extending jury directions, to tackle 
the full range of erroneous preconceptions that members of the public may hold 
around rape. (E.g. a complainant’s demeanour in court being perceived as ‘not upset 
enough’).  
 
14. It will be important for judicial training on this matter to persuade judges of its 
importance, so that they make these remarks in a way that conveys their gravity. It 
will be important that judges are not able to say some variation of “‘I have to tell you 
this…” in a tone that suggests they do not believe it to matter.  
 
S7 and s8 - Incitement to commit certain sexual acts elsewhere in the UK and 
Commission of certain sexual offences elsewhere in the UK 
 
15. We agree with these reforms.  
 
Other matters 
 
Tackling all forms of VAW 
 
16. Whilst law reform around domestic abuse and sexual offences is very 
welcome, there is also a need for reforms to tackle other forms of violence against 
women which are currently tolerated societally to some degree. Commercial sexual 
exploitation, including stripping and prostitution, have been subject to fairly limited 
discussions. Lap-dancing and strip clubs, which are venues which normalise and 
perpetuate gender inequality, are to be regulated through the new SEV scheme 
under the Air Weapons and Licensing Act, but there is no ambition apparent to close 
these venues. Prostitution is to be further researched. The Human Trafficking and 
Exploitation (Scotland) Act is welcome but will not extend to all forms of prostitution 
in Scotland. 
 
17. The visibility of prostitution, for example in Edinburgh which has unlicensed 
brothels on busy main roads street with highly visible signage, such as ‘The 
Ambassador Sauna’ on Lothian Road, and ‘Carol’s Sauna’ on Easter Road, sends 
confusing messages to the general public about consent. Sexual consent is being 
bought in such places. The Scottish Government must at some point in the future 
decide whether it believes that meaningful consent, as free agreement, to sexual 
activities, can be paid for; and how that might link to its work to prevent domestic 
abuse and sexual harm.  
 
18. Mr Matheson described this Bill as “bold and unapologetic”; it would be good 
to see a similarly bold and unapologetic response to tackling profit-driven harm, and 
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the range of VAW that occurs in the commercial sphere. Otherwise, anomalies arise 
and some forms of VAW continue to thrive.  
   
Coercive control offence 
 
19. We look forward to the Scottish Government bringing forward a specific 
offence on coercive control.  
 
Prevention of VAW 
 
20. While this legislation is very welcome, there needs to be much more focus on 
prevention of domestic abuse and sexual harm. This consultation is about how to 
address violence or abuse after the fact. What equivalent measures does the 
Scottish Government intend to introduce to prevent it from happening in the first 
place?  
 
21. We are concerned that successive governments have adopted rhetoric 
around prevention of VAW but have not prioritised it.  The Equally Safe strategy was 
first published in June 2014 and yet the joint strategic board which oversees its 
delivery only met for the first time in November 2015. There remains work to be done 
on embedding a gendered analysis of VAW across the Scottish Government’s work 
in all policy areas.  
 
22. We note that the Violence against Women, Domestic Abuse and Sexual 
Violence (Wales) Actiii, passed in March 2015, includes specific duties on Welsh 
Ministers to prepare, publish, review and implement a national strategy, and also 
includes duties on local authorities and health boards jointly to create local 
strategies.  It also creates a duty to create National Indicators on VAW, and to 
appoint a National Adviser on VAW. This may be an approach that the Scottish 
Government would wish to consider.  
 
 
Jenny Kemp 
Co-Director 
Zero Tolerance  
17 November 2015 

 
                                                           
i
 
http://www.zerotolerance.org.uk/sites/www.zerotolerance.org.uk/files/UnderPressure_Doc_Web_V1.p
df 
ii
 http://www.zerotolerance.org.uk/resources/young-peoples-attitudes-research-

2014?destination=node%2F333 
iii
 

http://www.senedd.assembly.wales/documents/s37622/Violence%20against%20Women,%20Domesti
c%20Abuse%20and%20Sexual%20Violence%20Wales%20Bill,%20as%20passed.pdf 
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Annexe C 
 
Note by the clerk of private meeting with three victims of domestic abuse, 
Committee Room 1, the Scottish Parliament, 24 November 2015 
 
Introduction 
 
At a private informal meeting at the Scottish Parliament on 24 November 2015, the 
Justice Committee heard from three individuals with personal experience of sexual, 
emotional or physical abuse at the hand of their former partners. Victim Support 
Scotland helped facilitate their appearance. Names have been changed. 
 
Sarah had experienced domestic abuse through two ex-partners. She said that one 
expartner used coercive and controlling behaviour during and after their relationship. 
Another ex-partner, father to her other children, was convicted of attempted rape 
against her, and of sexual abuse of children. This had required Sarah to testify 
against him in court. He had been given a custodial sentence of several years. 
 
David had been in a relationship which he described as becoming incrementally 
more coercive and controlling. It had culminated in his ex-partner physically attacking 
him shortly after their relationship ended. He said this was probably her only clearly 
criminal act against him. He had not involved the police. It was only after the 
relationship had ended that he fully realised that he had been in an abusive 
relationship and had sought help. 
 
Ruth’s ex-partner, the father of her two young children, had been controlling during 
their relationship; for instance, trying to break up Ruth’s close relationship with her 
mother and father. He had gone on to commit several offences against her including 
breach of the peace, housebreaking, threatening behaviour and stalking. He had 
breached his bail conditions repeatedly. A civil interdict with a power of arrest had 
failed to stop him approaching or threating her. Ruth had recently obtained a civil 
non-harassment order and her ex-partner had gone quiet but there had been similar 
episodes in the past that had not lasted. 
 
Jury directions relating to sexual offences 
A requirement under the Bill to provide directions to the jury concerning delay in 
reporting a serious sexual offence was welcomed. Sarah said that it was 
understandable for victims to delay reporting a sexual attack. Victims have to think 
about how reporting a sexual attack might affect other people, including children of 
the abuser. Victims also might not want to go to the police because they thought they 
were the only victim but might change their mind when they discover otherwise. 
People in general seem to have preconceived ideas about how women and children 
ought to react to sexual abuse which do not reflect reality. 
 
Cross-border issues 
Proposals to try to deal with offenders who commit offences against children in both 
Scotland and another UK jurisdiction were also welcomed. Sarah said abuse within 
her family had started in England. But this only came to light later, when the family 
was in Scotland. A conviction was ultimately secured, but only in relation to the 
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abuse in Scotland. Whilst Sarah was broadly content with the outcome, she did feel 
that the trial process had been devalued by the exclusion of the earlier offences. 
 
Children and domestic abuse 
It was agreed that abusers tend to use children as weapons to gain achieve or 
maintain control both during the lifetime of a relationship and afterwards. For 
instance, Sarah said her ex-partner had used disputes over custody of their child as 
a weapon to control where she lived and went. Ruth said she could see nothing in 
the Bill that would give her young children greater protection. 
 
Courts’ perceived failure to take domestic abuse seriously 
There was agreement that the courts often let down victims of domestic abuse. Ruth 
praised the help she had had from police. However, the courts were another story. 
They treated her ex-partner’s multiple breaches of bail orders and interdicts as trivial, 
failing to see them as part of a pattern of deliberate and intimidatory domestic abuse. 
She said her ex-partner had never received a custodial sentence and had not paid 
any of his fines. When new bail conditions were set, the courts did not appear to take 
into account her needs, or her children’s needs. Most cases involving her ex-partner 
had been dealt with by the same sheriff and prosecutor but this had not helped. A 
recent charge of stalking against her ex-partner had to be dropped because he 
decided to defend himself, and she did not feel able to face him in court. Ruth 
described herself as surviving rather than living: every trip out of the house was 
traumatic and she did not even feel safe at home, which he had broken into late at 
night. The court had not even recognised this as a serious incident. 
 
Tackling domestic abuse; how should the law respond? 
There were some doubts as to whether there should be a new criminal offence of 
domestic abuse to cover controlling or coercive behaviour. David said it was more 
important to make sure that when victims broke the current law there were firm 
consequences. This was where victims were currently being let down. He also said 
that there should be more of a focus on ensuring that victims are supported rather 
than on creating new laws to punish abusers. Ruth agreed. She said that the more 
abusers get off with things the stronger they become. She said that that information, 
education and support were what victims most needed, particularly when they were 
actually still in an abusive relationship. There was agreement that it was in the nature 
of controlling relationships that they are intense, with the victim tending to excuse 
their partner’s manipulative behaviour, until the spell of the relationship is finally 
broken. In this situation, victims have a false consciousness that might prevent them 
getting the help they need at the right time. 
 
Online harassment or abuse 
Ruth had been the victim of a prolonged campaign of online harassment by her 
expartner, forcing her eventually to take down her profile, depriving her of an 
important part of her life. It was agreed that social media provides a good opportunity 
for abuse, because abusers by definition tend to be manipulative, and the online 
world is an environment where they can play to this strength. The one conviction for 
stalking that had been secured against Ruth’s partner was in fact for online stalking. 
But this was unusual as in the past the court had thrown similar cases out. 
Generally, the court didn’t seem to know how to handle or prevent online abuse. 
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Confiscating an abuser’s phone had been seen as a remedy but this would only work 
for a few days. 
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Delegated Powers and Law Reform Committee 
Abusive Behaviour and Sexual Harm (Scotland) Bill at Stage 1, 68th Report, 2015 (Session 4) 

1 

 

Introduction 

1. At its meeting on 10 November 2015 the Delegated Powers and Law Reform 

Committee considered the delegated powers provisions in the Abusive Behaviour 

and Sexual Harm (Scotland) Bill at Stage 1 (―the Bill‖)1. The Committee submits 

this report to the lead committee for the Bill under Rule 9.6.2 of Standing Orders. 

2. The Scottish Government has provided the Parliament with a memorandum on the 

delegated powers provisions in the Bill (―the DPM‖)2. 
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Delegated Powers and Law Reform Committee 
Abusive Behaviour and Sexual Harm (Scotland) Bill at Stage 1, 68th Report, 2015 (Session 4) 

 

2 

 

Overview of the Bill 

3. The Bill was introduced by the Cabinet Secretary for Justice, Michael Matheson 

MSP, on 8 October 2015. The lead committee for the Bill is the Justice 

Committee.  

4. In broad outline, the Bill— 

 Provides for a new ―domestic abuse aggravator‖, that an offence may be 

aggravated by involving abuse of a person’s partner or ex-partner (section 1); 

 Provides a new offence for the non-consensual sharing of private, intimate 

images - often called ―revenge porn‖ (sections 2 to 4); 

 Contains provision to enable courts to make a non-harassment order, in  cases 

where the court is satisfied that a person harassed another, but there is no 

criminal conviction owing to the mental or physical condition of the accused 

person (section 5); 

 Requires juries in sexual offence cases to be given specific directions on 

certain matters, as to how to consider the evidence (section 6); 

 Contains provision for child sexual offences which are committed in England 

and Wales by Scottish residents to be capable of being prosecuted in Scotland 

(sections 7 and 8); 

 Reforms the system of civil orders that are available to protect persons from 

those who have committed, or may commit, sex offences (sections 9 to 38).     
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3 

 

Delegated Powers Provisions 

5. The Committee considered each of the delegated powers in the Bill. At its first 

consideration of the Bill on 10 November, the Committee determined that it did not 

need to draw the attention of the Parliament to the delegated powers in the 

following provisions:   

 Section 8 (inserting section 54A(4) of the Sexual Offences (Scotland) Act 2009) 

–  Commission of certain sexual offences elsewhere in the UK – time limit for 

notice to prosecutor   

 Section 14(4)(a) – Sexual harm prevention order – Qualifying offender: 

conviction etc. outside UK   

 Section 40 – Ancillary provision 

 Section 43 – Commencement  

6. The Committee therefore reports that it is content with the delegated powers 

provisions contained in the Bill. 
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1
 Abusive Behaviour and Sexual Harm (Scotland) Bill [as introduced] is available at the following website:   

http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotl
and)%20Bill/SPBill81S042015.pdf [accessed November 2015] 
2
 Abusive Behaviour and Sexual Harm (Scotland) Bill Delegated Powers Memorandum is available at the 

following website:  
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotl
and)%20Bill/SPBill81DPMS042015.pdf [accessed November 2015] 
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Finance committee 

Abusive Behaviour and Sexual Harm (Scotland) Bill’s Financial Memorandum 

Submission from Aberdeen City Council 

 

Response 

 

Aberdeen City Council already have financial and resource pressures on their 
existing Caledonian programme which is oversubscribed. Any additional  through put 
of clients in terms of community payback orders, or any other duties, would therefore 
need to be resourced both in terms of qualified officer time, for those who have 
committed the offence, and support worker time for those who have been abused.  

 

Offenders within our remit, are usually in employment because of the relatively 
strong local economy and therefore ACC encounters an additional financial burden 
for each new case as they have to be seen outside of normal working hours, in the 
evenings and at weekends. 

 

I am available should you require any further information. 

 

Regards 

 

Jimmie Dickie 

Finance Partner 
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Finance committee 

 

Abusive Behaviour and Sexual Harm (Scotland) Bill’s Financial Memorandum 

 

Submission from Dumfries and Galloway Council 

 

Response 

 

Consultation  

 

1. Did you take part in any consultation exercise preceding the Bill and, if so, 

did you comment on the financial assumptions made?  

 

 No  

 

2. If applicable, do you believe your comments on the financial assumptions 

have been accurately reflected in the FM?  

 

N/A 

 

3. Did you have sufficient time to contribute to the consultation exercise?  

 

N/A 

 

Costs  

 

4. If the Bill has any financial implications for your organisation, do you 

believe that they have been accurately reflected in the FM? If not, please 

provide details. 

 

The Financial Memorandum anticipates no new costs falling on local authorities, 

however recognises a potential cost to Scottish Courts and Tribunals Service in light 

of the very large volume of cases relating to domestic abuse.  

Local authority criminal justice social work services and partner agencies apply more 

stringent, complex and in depth assessment tools and process when assessing and 

reporting on domestic abuse cases and any increase in numbers of cases referred 

from the Courts to CJSW would have an increased cost. There is likely to be training 

needs arising from the proposed changes which also have a cost to the local 

authority that is not accounted for in the financial memorandum or assumed will be 

absorbed in existing resources. 

 

 5. Do you consider that the estimated costs and savings set out in the FM are 

reasonable and accurate?  
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Can’t comment on the detail of the figures presented but question the assumption 

that there will be no cost to local authorities Estimates are predicated on the 

assumption that numbers will be within the parameters already known to COPFS, 

however other national initiatives have seen higher than expected responses/ 

outcomes. 

 

6. If applicable, are you content that your organisation can meet any financial 

costs that it might incur as a result of the Bill? If not, how do you think these 

costs should be met?  

 

Given the reducing budgets and increasing costs faced by local authorities I would 

suggest that any increase in work, including training needs, however small will incur 

a cost for the local authority. I think consideration should be given to increased costs 

being covered by Scottish Government 

 

7. Does the FM accurately reflect the margins of uncertainty associated with 

the Bill’s estimated costs and with the timescales over which they would be 

expected to arise?  

 

I think that the FM perhaps underestimates the upper margin of uncertainty. In 

comparison with recent trends associated with reporting of sexual abuse as a result 

of changes in approach and increased publicity, there could be a similar or even 

greater response in relation to the behaviours covered in the Bill. 

 

Wider Issues  

 

8. Do you believe that the FM reasonably captures any costs associated with 

the Bill? If not, which other costs might be incurred and by whom?  

It would be reasonable to assume that there will be a training need for staff in a 

range of agencies in relation to the changes proposed which are not adequately 

reflected in the Financial Memorandum. 

 

9. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation? If so, is it possible to quantify these 

costs? 

N/K 

 

Alex McCallum 

Service Manager 

Criminal Justice Social Work 

Dumfries & Galloway Council 
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Finance Committee 

 

The Abusive Behaviour and Sexual Harm (Scotland) Bill’s Financial 

Memorandum 

 

Submission from North Ayrshire Health and Social Care Partnership 

 

Consultation 

 

1. Did you take part in any consultation exercise preceding the Bill and, if so, 

did you comment on the financial assumptions made? 

 

No. 

 

2. If applicable, do you believe your comments on the financial assumptions 

have been accurately reflected in the FM? 

 

Not applicable. 

 

3. Did you have sufficient time to contribute to the consultation exercise? 

 

Not applicable. 

 

Costs 

 

4. If the Bill has any financial implications for your organisation, do you 

believe that they have been accurately reflected in the FM? If not, please 

provide details. 

 

The only part of the Bill which appears to have cost implications for the Local 

Authority is in regard to the new specific offence for the non-consensual sharing 

of intimate images. The new offence is estimated to give rise to between 16 and 

26 convictions each year where a community sentence would be imposed. We 

would concur with the statement in the ‘Financial Memorandum’ that these costs 

will be met from existing resources provided to Local Authorities in this area and 

will not require any additional funding. 

 

5. Do you consider that the estimated costs and savings set out in the FM are 

reasonable and accurate? 

 

Yes. As far as the Local Authority is concerned but our comments under “Wider 

Issues” also need to be taken into account. 
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6. If applicable, are you content that your organisation can meet any financial 

costs that it might incur as a result of the Bill? If not, how do you think 

these costs should be met? 

 

Yes. 

 

7. Does the FM accurately reflect the margins of uncertainty associated with 

the Bill’s estimated costs and with the timescales over which they would be 

expected to arise? 

 

Not applicable. 

 

Wider Issues 

 

We support in principle any moves to address abuse and harm to women in all its 

forms. We would like any new legislation to ensure that victims have swift access 

to justice and that perpetrators’ behaviour is challenged and opportunities given 

for them to change. We believe that there are currently very limited programmes 

and initiatives in place to help perpetrators change their behaviour. The 

development of this type of resource would have cost implications.  

 

The justice system is currently unable to cope with the number of existing 

domestic abuse cases being processed. There would be a need for additional 

capacity within all justice agencies, and also relevant partner agencies, e.g. 

statutory and third sector agencies liaising with Police Concern Hubs and Getting 

it right for every child (GIRFEC) arrangements. As alluded to above, our 

experience is that we currently have very few non court mandated services and 

programmes across Scotland to help perpetrators of domestic abuse to address 

their offending. There are no prison programmes at all in Scotland and only one 

programme, Caledonian, for those on community sentences. The common 

practice of fining perpetrators simply continues to persecute the victim and the 

children where the family remains together and finance is already limited or 

controlled by the abusive partner. Whilst keeping victims safe is our primary 

concern, we must recognise that perpetrators will go on to develop new 

relationships and form new families, so they must also be supported to change. 

 

 

 

 

Iona Colvin 

Director - North Ayrshire Health and Social Care Partnership 
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Finance Committee 

 
Abusive Behaviour and Sexual Harm (Scotland) Bill Financial Memorandum 

 
Submission from Police Scotland 

 
 
1. Introduction 
 
1.1 Police Scotland has considered the content of the Abusive Behaviour 

and Sexual Harm (Scotland) Bill; hereafter referred to as the Bill; 
Financial Memorandum (FM) and offers the following comments in 
response.  

 
2. Consultation 
 
2.1 Did you take part in any consultation exercise preceding the Bill 

and, if so, did you comment on the financial assumptions made? 
 
 Yes, Police Scotland participated in the consultation exercise preceding 

the Bill and provided financial data.  While Police Scotland welcomes 
and supports many of the provisions within the Bill, we are of the view 
that it is not possible to precisely predict all the consequences of the 
Bill and, therefore, expect that the actual cost of the Bill will differ from 
the financial assumptions.   

 
Given Police Reform requires Police Scotland to operate within 
significant budgetary constraints Police Scotland questions the financial 
assumptions that the probable costs from introducing this new 
legislation can be met from existing budget. 

 
2.2 If applicable, do you believe your comments on the financial 

assumptions have been accurately reflected in the FM? 
 

 It is suggested that the financial assumptions are focused on estimated 
present base costs.     
 
In relation to the specific offence for the non-consensual sharing of 
intimate images it would appear that the estimates are based on 
reported and prosecuted domestic abuse cases.  Police Scotland would 
wish to highlight that between 20th and 22nd August 2015, 25 separate 
reports were made to Police Scotland from members of the public 
regarding the unauthorised posting of intimate images on a specific 
image hosting site.  It is of note that there does not appear to be any 
‘domestic’ element to any of the cases reported.    
 
 
In relation to child sexual offences committed elsewhere in the UK it is 
suggested that any financial assumption considers the rise in reports of 
non recent child sexual offences across the UK; the co-ordination and 
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linking of such investigations throughout the United Kingdom by 
Operation Hydrant and, finally, the anticipated impact the various Public 
Inquiries into non recent child abuse may have.   
 
In relation to reforms to civil orders available to protect communities 
from those who may commit sexual offences, Police Scotland would 
suggest that the financial assumptions have not taken into account the 
potential increase in numbers of applications for Sexual Risk Orders 
due to the lowering of thresholds and the increase in costs arising from 
this; an increase in resources required to ‘police’ granted orders; 
development of risk assessment tools; training and other ancillary 
costs.    
 
As outlined above, Police Scotland expects that the actual cost of the 
Bill will differ from the financial assumptions. 
  

 2.3 Did you have sufficient time to contribute to the consultation 
exercise? 

 
 The 3 week consultation in relation to the Financial Memorandum has 

provided limited time for full assessment.    
 
3. Costs 
 
3.1 If the Bill has any financial implications for your organisation, do 

you believe that they have been accurately reflected in the FM?  If 
not, please provide details. 

 
 During the initial consultation, Police Scotland provided general 

comment on potential additional costs associated with the downloading, 
examination and evidencing of the materials (images) relevant to the 
new offence of the non-consensual sharing of intimate images.  While 
the FM asserts that the number of additional reports is likely to be 
‘small’, Police Scotland holds the view that it is not possible at this 
stage to predict all the consequences of the Bill and therefore financial 
impact.    

 
The FM accurately reports that application for a RSHO currently cost 
circa £1,300 and predicts the number of SROs will be higher, given the 
baseline is low.  The FM, however, advises there will be no significant 
impact on the criminal justice system or any additional police costs as 
reports or indications of such behaviour are already investigated by the 
police. 
 
Police Scotland holds a contrary view given the significantly different 
criteria for Risk of Sexual Harm Orders (RSHOs) compared to the 
proposed Sexual Risk Orders (SROs).   It is anticipated that significant 
additional costs will be incurred as follows: -  

 All incidents of a sexual nature will require to be assessed and 
consideration given to whether there is reasonable cause to 
believe it would be necessary for an order to be applied for 
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 In recognition that the assessment of risk can be a very 
subjective exercise, there is a requirement to develop a risk 
assessment tool and officers trained on its use  

 An increase in SRO applications compared to RSHO 
applications 

 An increase in the number of granted protective civil orders 

 An increase in the number of appeals  

 Local Policing Offender Management Units requiring additional 
resources (additional police officers; transport and IT costs) to 
‘manage’/‘police’ the increased number of civil orders  

 Additional demand on specialist support divisions to assist the 
‘policing’ of those subject of civil orders  

 
It is of note that similar reforms to civil orders were introduced in 
England and Wales on 9 March 2015.  An increase in SROs has been 
experienced as follows: -  
 

 09/03/14 – 29/09/14 - 5 RSHO and 8 Interim RSHO 

 09/03/15 – 29/09/15 - 32 SRO and 13 Interim SRO 
 

These figures show a 3.5 fold increase in the number of SROs applied 
for and granted.  If Police Scotland’s experience was similar to that of 
our colleagues in England and Wales the additional costs for basic 
application alone would rise to between £87,000 and £221,000 over a 3 
year period.  In addition, with the potential increase in applications 
being granted, it is anticipated there will be a corresponding increase in 
appeals.  The cost of an appeal is in the region of £10,000 to £15,000 
per case.    

 
3.2 Do you consider that the estimated costs and savings set out in 

the FM are reasonable and accurate? 
 
 Please see above 
 
3.3 If applicable, are you content that your organisation can meet any 

financial costs that might incur as a result of the Bill?  If not, how 
do you think these costs should be met? 

 
 The introduction of the Bill will undoubtedly result in additional costs for 

a number of organisations, including Police Scotland.  While Police 
Scotland welcomes and supports many of the provisions within the Bill, 
we are of the view that it is not possible to precisely predict all the 
consequences of the Bill and, therefore, expect that the actual cost of 
the Bill will differ from the financial assumptions.   

 
It is assessed that the most significant additional costs will result from 
the reforms to civil orders.  The impact of the Bill will affect the number 
of applications; variations and appeals which would be over and above 
the current level and increased additional costs such as training; 
additional research; scrutiny and active management of those 
individuals subject of an SRO.  Given the potential increase in numbers 
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of SROs a defensible process for risk assessment and management 
requires to be developed. This, again, will incur costs. 

 
Given Police Reform requires Police Scotland to operate within 
significant budgetary constraints Police Scotland questions the financial 
assumptions that the probable costs from introducing this new 
legislation can be met from existing budget.  It is assessed that 
additional funding from the Scottish Government would be required to 
offset the potential increased costs of applications/court costs; the 
development of a risk assessment tool; management framework and 
active management. 

 
3.4 Does the FM accurately reflect the margins of uncertainty 

associated with the Bill’s estimated costs and with the timescales 
over which they would be expected to arise? 

 
 Please see above 
 
4. Wider Issues 
 
4.1 Do you believe that the FM reasonably captures any costs 

associated with the Bill?  If not, what other costs might be 
incurred and by whom? 

 
 Please see above.  In relation to paragraph 2.2 (reference to child 
sexual offences committed elsewhere in the UK) it is suggested that 
COPFS and Court Services might incur additional costs.    

  
 
4.2 Do you believe that there might be future costs associated with 

the Bill, for example through subordinate legislation?  If so, is it 
possible to quantify these costs? 

 
 It is not possible to precisely predict all the consequences of the Bill or 

any subordinate legislation.  As outlined above we expect that the 
actual cost of the Bill will differ from the financial assumptions.   
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Finance committee 

 

Abusive Behaviour and Sexual Harm (Scotland) Bill’s Financial Memorandum 

 

Submission from Shetland Island Council 

 

Consultation  

 

1. Did you take part in any consultation exercise preceding the Bill and, if 

so, did you comment on the financial assumptions made?  

 

Shetland Islands Council did not take part in any consultation preceding the 

Bill. 

 

2. If applicable, do you believe your comments on the financial 

assumptions have been accurately reflected in the FM?  

 

Not applicable. 

 

3. Did you have sufficient time to contribute to the consultation exercise?  

 

Not applicable. 

 

Costs  

 

4. If the Bill has any financial implications for your organisation, do you 

believe that they have been accurately reflected in the FM? If not, please 

provide details. 

  

We do not believe there are any financial implications to Criminal Justice 

Social Work in Shetland. 

 

5. Do you consider that the estimated costs and savings set out in the FM 

are reasonable and accurate?  

 

We do not feel we are in a position to comment as most costs are estimated 

for other organisations. 

 

6. If applicable, are you content that your organisation can meet any 

financial costs that it might incur as a result of the Bill? If not, how do 

you think these costs should be met?  

 

Yes. 
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7. Does the FM accurately reflect the margins of uncertainty associated 

with the Bill’s estimated costs and with the timescales over which they 

would be expected to arise? 

 

We do not feel we are in a position to comment as most costs are estimated 

for other organisations. 

 

Wider Issues  

 

8. Do you believe that the FM reasonably captures any costs associated 

with the Bill? If not, which other costs might be incurred and by whom?  

 

Victim and Witness support services are not specifically mentioned, given the 

nature of offences discussed it would be appropriate to include them. 

 

9. Do you believe that there may be future costs associated with the Bill, 

for example through subordinate legislation? If so, is it possible to 

quantify these costs? 

This really depends on what is included in any subordinate legislation! 
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Finance Committee 

 

Abusive Behaviour and Sexual Harm (Scotland) Bill’s Financial Memorandum 

 

Submission from South Lanarkshire Council 

 

Consultation  

 

1. Did you take part in any consultation exercise preceding the Bill and, if so, 

did you comment on the financial assumptions made?  

 

No 

 

2. If applicable, do you believe your comments on the financial assumptions 

have been accurately reflected in the FM?  

 

n/a 

 

3. Did you have sufficient time to contribute to the consultation exercise?  

 

n/a 

 

Costs  

 

4. If the Bill has any financial implications for your organisation, do you 

believe that they have been accurately reflected in the FM? If not, please 

provide details.  

 

The only area anticipated to have a financial impact on the Council is the 

consequences of the specific offence for non-consensual sharing of intimate images.  

This is estimated as £2,000 per community sentence (for example) a Community 

Payback Order) and seems roughly in line with expected costs incurred.   

 

In terms of the cost of this element of the Bill, it is anticipated that there will be an 

increase in referral levels and as such, an increased cost to the Council.  As the 

Community Justice Grant is based on previous year spend/activity, it is suggested 

that additional budget is allocated to councils and that this should be monitored 

moving forward.   

 

5. Do you consider that the estimated costs and savings set out in the FM are 

reasonable and accurate?  

 

Agree – apart from the need to monitor the impact as noted in section 4. above and 

to look at any extra one-off costs – as noted in section 8. 

424



 

 

 

 

6. If applicable, are you content that your organisation can meet any financial 

costs that it might incur as a result of the Bill? If not, how do you think these 

costs should be met?  

 

No – the Council should not be liable for any increased costs as a result of the Bill, 

again, as noted in section 4. above. 

 

7. Does the FM accurately reflect the margins of uncertainty associated with 

the Bill’s estimated costs and with the timescales over which they would be 

expected to arise?  

 

The range of figures quoted are relatively small nationally (£0.020m), however, the 

scope of variation in estimated numbers is great – between 16 and 26.  Any margin 

of error in estimates would have a financial impact, but can be captured if the figures 

are monitored as noted in section 4. above, in order to address the costs in the same 

timeframe as they arise. 

 

Wider Issues  

 

8. Do you believe that the FM reasonably captures any costs associated with 

the Bill? If not, which other costs might be incurred and by whom?  

 

There is no mention of any ‘hidden costs’ associated with the Bill in respect of 

training staff in an understanding of the new policies/definition and practical 

requirements. This is particularly in reference to risk assessment and case 

management. 

 

9. Do you believe that there may be future costs associated with the Bill, for 

example through subordinate legislation? If so, is it possible to quantify these 

costs? 

 

No information. 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 5, No. 75 Session 4 
 

Meeting of the Parliament 
 

Thursday 28 January 2016 

 
Note: (DT) signifies a decision taken at Decision Time. 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Cabinet Secretary for 
Justice (Michael Matheson) moved S4M-15441—That the Parliament agrees to the 
general principles of the Abusive Behaviour and Sexual Harm (Scotland) Bill.  
 
After debate, the motion was agreed to (DT).  
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: Financial Resolution: The 
Deputy First Minister and Cabinet Secretary for Finance, Constitution and Economy 
(John Swinney) moved S4M-14926—That the Parliament, for the purposes of any 
Act of the Scottish Parliament resulting from the Abusive Behaviour and Sexual 
Harm (Scotland) Bill, agrees to any expenditure of a kind referred to in Rule 
9.12.3(b) of the Parliament’s Standing Orders arising in consequence of the Act.  
 
The motion was agreed to (DT). 
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Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 1 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-15441, in the name of Michael Matheson, on 
the Abusive Behaviour and Sexual Harm 
(Scotland) Bill. I invite members who wish to 
speak in the debate to press their request-to-
speak buttons, but I notify the chamber that the 
debate is now very tight for time. 

15:35 

The Cabinet Secretary for Justice (Michael 
Matheson): I thank the Justice Committee, the 
clerks to the committee and the people who gave 
evidence during stage 1 scrutiny of the Abusive 
Behaviour and Sexual Harm (Scotland) Bill. I also 
welcome the support for the general principles of 
the bill that is given in the committee’s stage 1 
report. 

Abusive behaviour in our communities should 
not be tolerated. Such behaviour can rob people of 
their dignity and cause lasting scars on their lives 
and the lives of their families. Tackling it requires a 
bold response, so a strong and well-targeted 
police presence, effective prosecution and a court 
system that is equipped to deal with it are crucial. 
However, our laws must also recognise that 
aspects of abusive behaviour can evolve as 
technology advances and our understanding of the 
different elements of abusive behaviour improves. 

The bill will ensure that the many dedicated 
people who work in our criminal justice agencies 
are better able to deal with abusive behaviour and 
sexual harm so as to improve the opportunities for 
access to justice for victims, enhance a justice 
system that puts victims at the centre while 
maintaining the appropriate balance for the rights 
of the accused, and increase public confidence in 
the justice system. 

The Justice Committee focused much of its 
stage 1 scrutiny on two key aspects of the bill: 
statutory jury directions and the intimate images 
offence. We are pleased that the committee—
unanimously in relation to the new offence and by 
majority in relation to the jury directions—supports 
those two sets of provisions. 

The Scottish Government included in the bill the 
provisions on jury directions to deal with the 
unfortunate fact that some members of a jury will 
take with them into the jury room preconceived 
ideas and ill-founded attitudes about how sexual 
offences are likely to be committed and how 
someone subject to a sexual offence will likely 
react. 

Some members of the public continue to think 
that someone who carries out a sexual offence will 
almost always require to use physical force, that 
the person subject to the sexual offence will 
almost always offer physical resistance and that a 
report to the police by the victim about the sexual 
offence will almost always be made immediately. It 
is unfortunate that people who hold such 
unenlightened views can allow them to cloud how 
they assess the evidence in a case. There is 
comprehensive research that shows that people 
react in many different ways when a sexual 
offence is taking place and in the aftermath of an 
offence. That body of research shows that it is a 
perfectly normal reaction for a person not to offer 
physical resistance or report the offence for a 
period of time.  

It is critical that, when jurors make decisions 
about the guilt of an accused, they consider only 
the evidence that they have heard in the case. The 
intent behind jury directions is simple: we want to 
ensure as much as possible that the jury’s focus is 
only on the evidence that is laid before it and that 
any preconceived ideas and ill-founded attitudes 
do not play a part in the jury’s decision. 

Margaret Mitchell (Central Scotland) (Con): 
Will the cabinet secretary confirm whether the 
research to which he refers includes actual jurors? 

Michael Matheson: The member may have 
misheard the point that I made. It was about 
research into how people react during a sexual 
offence or after such an offence has been 
committed. It did not relate to the issue that the 
member raised. 

There is discretion for the judge as to whether a 
jury direction is needed. If, say, no issues are 
raised at trial relating to a delay in the reporting of 
a sexual offence, the jury direction is not required. 
Even where an issue relating to delay may have 
been heard in evidence, the judge does not have 
to give the direction if they consider that no 
reasonable jury would think that the issue of delay 
was material to whether the offence had been 
committed. The bill also provides for judicial 
discretion and flexibility to ensure that jury 
directions are required only where they are 
relevant to the case.  

The new intimate images offence is designed to 
respond to concerns that, with advances in 
technology, the sharing of private intimate images 
without consent has become far more widespread 
in recent years. Such behaviour is unacceptable. 
Although we know that a number of existing laws 
can—in certain circumstances—be used to hold 
perpetrators to account, we consider that reform of 
the criminal law is needed. A specific offence is 
justified, and this offence will ensure that victims 
and perpetrators alike understand that this 
behaviour is criminal; that it is easier for law 
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enforcement agencies to take action; and that, in 
future, it will be clearer that someone has 
committed such behaviour because a conviction 
for the specific intimate images offence will be 
recorded on their criminal record, rather than a 
more general offence. We agree with the views 
that have been expressed indicating that raised 
awareness and education about the dangers of 
inappropriate use of new technologies is 
important, especially among young people. 

The introduction of a specific domestic abuse 
aggravator will ensure that, when sentencing, 
courts always give consideration to the fact that an 
offence is associated with domestic abuse. It will 
also improve the recording of such offences. The 
changes allowing for Scottish courts to hear 
certain child sexual offence cases that took place 
elsewhere in the United Kingdom will ensure that 
there is no hiding place for perpetrators. 

We note that the stage 1 report indicates that 
the committee was not convinced of the benefits of 
the non-harassment order provisions. We consider 
that the small but important change in the bill to 
how criminal non-harassment orders operate will 
make it easier for protection to be put in place for 
victims of harassment. It will do so by allowing for 
a speedy response from the police to protect 
victims.  

The final area of the bill relates to the use of civil 
orders to protect communities from sexual harm. 
The bill introduces sexual harm prevention orders 
and sexual risk orders. The primary purpose of 
those orders is the prevention of sexual harm. The 
reforms to the existing civil order regime will 
provide increased protection for adults and 
children from those who may commit sexual 
offences. Police Scotland is supportive of the 
reforms. Its clear view is that it would rather 
prevent a sexual crime than investigate and 
convict someone for that crime. We absolutely 
agree that these reforms will help with that aim.  

It is appropriate that, as with the current system, 
there should be safeguards in place. Those 
safeguards include a measure stating that the 
independent court has to be satisfied that the civil 
orders are proportionate and necessary, and that 
an individual can appeal against the making or 
varying of an order. In addition, the Scottish 
Government’s policy intent is that the individual 
should be able to make oral representations to the 
court before an order is imposed. We are 
considering whether a small change at stage 2 is 
required to put that matter beyond doubt. 

Christine Grahame (Midlothian South, 
Tweeddale and Lauderdale) (SNP): The 
committee would very much welcome that change, 
as it was one of the committee’s 
recommendations. I think that there would have 
been issues with the European convention on 

human rights over the right to make 
representations and the right to have a say. 
Rather than just having the right to appeal, the 
right to be heard in advance is very significant. 

Michael Matheson: The intention was always 
that the individual would have the right to make 
representations. To put the matter beyond any 
doubt, we are considering whether there is a 
measure that we can take at stage 2 that would 
offer further reassurance and clarification in that 
area. 

Both males and females can be victims of 
domestic abuse and sexual violence. However, we 
know that women and girls are disproportionately 
victims of those crimes. Therefore, the bill should 
be seen as being firmly within the wider context of 
an extensive range of Scottish Government 
activity to address violence against women and 
girls. That activity includes new funding of £20 
million—committed from the 2015-16 and 2017-18 
justice budgets—for measures to tackle violence 
against women and girls. That funding is already 
making a difference, with the handling of domestic 
abuse court cases being speeded up and Rape 
Crisis Scotland expanding the support that it is 
able to offer to sexual violence victims. 

The Deputy Presiding Officer: Cabinet 
secretary, will you draw to a close? 

Michael Matheson: I welcome the committee’s 
support in its stage 1 report for the general 
principles of the bill. 

I move, 

That the Parliament agrees to the general principles of 
the Abusive Behaviour and Sexual Harm (Scotland) Bill. 

The Deputy Presiding Officer: Many thanks. I 
reiterate to members that there is no spare time in 
the debate. 

I call on Christine Grahame to speak on behalf 
of the Justice Committee. You have a maximum of 
seven minutes. 

15:45 

Christine Grahame (Midlothian South, 
Tweeddale and Lauderdale) (SNP): I am pleased 
to speak on behalf of the Justice Committee, 
which has scrutinised the Abusive Behaviour and 
Sexual Harm (Scotland) Bill. I thank our witnesses 
and those who replied to our call for evidence. In 
all, the committee received submissions from 34 
bodies or individuals, discussed the bill at four 
meetings and heard from 16 witnesses from the 
legal and law enforcement professions, academia, 
groups that work with the victims of crime, the 
Children and Young People’s Commissioner 
Scotland and the Scottish Human Rights 
Commission. While I am at it, I want to thank the 
very hard-working Justice Committee. 
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We also heard from representatives of the 
judiciary and, in passing, I would like to 
congratulate Lord Carloway on his recent 
appointment as Lord President and Lord Justice 
General, which was announced shortly after he 
gave evidence to the committee. I do not think that 
we sabotaged his appointment, but I do not think 
that we had anything to do with his elevation 
either. 

The bill is in three parts and part 2 has six 
chapters, so we cannot really talk about it in the 
round. I will try to deal with the some of the 
elements separately. I do not have a lot of time, so 
I will miss out quite a few of them, but I hope that 
committee members will pick those up. 

As the minister said, there are two main 
elements. The first is the new offence of the non-
consensual sharing of intimate images. The media 
sometimes calls that “revenge porn”, but the 
committee is aware that not everyone believes 
that we should use that terminology. 

With advances in technology and increasing use 
of social media, it has become all too easy to use 
the internet to humiliate other people. When that 
involves sharing intimate photographs or videos of 
another person that were never meant to be 
shared with a wider audience and are perhaps 
sent out on the internet following an acrimonious 
break-up, it can be particularly poisonous and 
harmful. In our report, we support a new offence in 
the area, and that received some coverage in the 
media. The press reporting was along the lines 
that the committee had given the “green light” to 
making “revenge porn” an offence. 

On the same day, the Scottish media carried the 
story of a young man from Paisley who had been 
convicted of putting intimate photographs of his 
ex-partner online. Under common law, he was 
sentenced to six months in what the press called a 
“revenge porn” conviction. However, evidence 
made it clear that it is not always easy to apply the 
current criminal law in this area. There are grey 
areas that may allow truly hurtful behaviour to 
escape criminal censure and, even when a 
conviction is successful, the courts may lack the 
sentencing options that the crime merits. Under 
the bill, the maximum sentence is five years. 

The drafting of a new law provides an 
opportunity to make it clear that sharing intimate 
images of another person without their consent 
and with intention or recklessness as to whether it 
causes hurt or humiliation is a crime. The 
committee believes that the bill is on the right 
track, but we have made some observations on 
the drafting of the offence and we would like the 
Scottish Government to reflect on them. I suspect 
that other committee members will pick up on the 
issues, but an example is the definition of a public 
place. That is always difficult to define. 

In changing the law, there is also an opportunity 
to make it clear that such behaviour is socially 
unacceptable. We can have preventive legislation. 
Most people will know that, but there are some—
particularly the young, perhaps—who may lack the 
insight or maturity to realise just how much harm it 
can cause. 

The committee heard concerns that the bill 
might lead to the criminalisation of behaviour that 
some young people might—rightly or wrongly—
consider to be okay, normal or everyday, but the 
majority of the evidence, including the evidence 
from the Children and Young People’s 
Commissioner Scotland, was that that is not a 
good reason to exclude young people from the 
ambit of the offence, not least because the victims 
of such behaviour are usually young people and 
they, too, deserve the protection of the law. 
Images on the internet can live for ever. The 
committee agrees with that, although we do so in 
the expectation that the vast majority of cases 
involving children and young people will not go 
before the courts or even the children’s panel and 
that there will be some discretion as to what 
happens with young people. 

The second main element of the bill is jury 
directions relating to sexual offences. The bill 
proposes that, for the first time, we set out in 
statute what directions judges must give to juries 
in certain cases. To put the matter broadly, if 
evidence is led about an apparent delay in 
reporting or telling anyone about an alleged sexual 
assault, the judge must direct the jury that there 
may be good reasons for the delay. In addition, if 
evidence is led about an apparent absence of 
physical resistance to an alleged sexual assault, 
the judge must direct the jury that there may be 
good reasons why a person may not have 
physically resisted such an assault. 

The Government’s view, as we have heard, is 
that it is necessary to make that intervention 
because misconceptions about how people 
respond to sexual trauma may lurk in the minds of 
some jurors. There was some agreement in 
evidence that the Scottish Government was 
probably right. Juries are, after all, composed of 
ordinary people, some of whom may well bring 
their misconceptions into the jury room. 

Beyond that point of general agreement, the 
provision very much split our witnesses; it also 
split the committee. There was evidence from the 
Law Society of Scotland, the Faculty of Advocates, 
legal academics and the judiciary to the effect that 
the proposals would at best achieve little and at 
worst risk doing harm. Those witnesses said that 
the provision would in effect force judges to give 
guidance about apparent matters of fact that, in 
the view of the judge, were not relevant to the trial 
that the jury had just sat through. 
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Evidence from victims groups, the police, the 
Crown Office and some other legal academics 
was equally strong in support of the proposals. 
The directions were seen as uncontroversial 
statements of fact that could only be of assistance 
to a jury in coming to a more informed view. That 
view prevailed in the Justice Committee’s report, 
with what the report described as “a clear majority” 
agreeing that the directions may, in relevant 
cases, help to ensure that justice is done. The 
majority also took the view that setting out the 
requirement to give the directions in statute will 
ensure a more consistent approach in courts. 
Those of us in the minority would have preferred 
to wait at least for the conclusion of a forthcoming 
Scottish Government-sponsored piece of research 
on decision making by juries before taking any 
decision in this area. 

I knew that I would not have time to address 
non-harassment orders, the domestic abuse 
aggravator, new civil orders and sexual acts 
elsewhere in the UK, which are all important and 
serious parts of the bill. Because I have not been 
able to cover all those areas, I hope that other 
members will take the opportunity to develop 
those points. 

The committee supports the bill’s general 
principles, subject to our recommendations, some 
of which I know the cabinet secretary is chewing 
over, if that is not too colloquial a phrase. 

15:52 

Elaine Murray (Dumfriesshire) (Lab): I thank 
the clerks, as well as the witnesses who gave 
written and oral evidence at stage 1.  

Two parts of the bill were more contentious than 
the rest: judicial directions and whether the 
provisions about the distribution of intimate 
photographs without consent ought to be extended 
to other forms of communication. 

Section 1, which introduces a statutory 
aggravation where an offence consists of the 
abuse of a partner or ex-partner, was generally 
welcomed by witnesses. The aggravation also 
applies where an offence is committed against a 
third party with the intent of causing distress to the 
partner or ex-partner, such as actions taken or 
threatened to be taken against a person’s child, 
and where the offender has been reckless about 
whether they caused the victim to suffer physical 
or psychological harm; the intent to cause harm 
does not need to be proved for the aggravation to 
apply. 

Some witnesses would have liked a specific 
offence of domestic abuse to be introduced. The 
bill does not do that, although I understand that 
the Government is consulting on that possibility. 
The aggravation in the bill also applies only to 

partners, ex-partners and people who are or have 
been in an intimate personal relationship. 
Therefore, it does not apply to the physical or 
psychological abuse of children or elderly 
relatives, for example. I hope that were a specific 
offence to be introduced in the next Parliament, 
coercive control of a wider range of victims would 
be included. 

Section 2 introduces an offence relating to so-
called and inappropriately termed “revenge porn”: 
disclosing or threatening to disclose intimate 
photographs or films without the person’s consent. 
Again, the offence covers both the intention to 
cause fear, alarm or distress and recklessness 
about whether fear, alarm or distress is caused. In 
the case of both the aggravation and the new 
offence, not meaning to cause harm to the victim 
will not be able to be used as a defence. 

Witnesses were strongly supportive of that 
proposal, believing that it will send out an 
unequivocal message about the unacceptability of 
such behaviour, which, as Professors McGlynn 
and Rackley stated in evidence, contributes to the  

“normalization of non-consensual sexual activity and 
creating a climate in which women’s sexual expression is 
not respected.” 

Some witnesses, such as those from Scottish 
Women’s Aid and Abused Men in Scotland, 
argued that the offence was too narrow and 
should include sound files or texts relating to an 
intimate situation. Some of us on the committee 
had considerable sympathy with that viewpoint, 
but a majority agreed with the cabinet secretary 
that drawing it too widely could have unintended 
consequences. I know that my colleague Margaret 
McDougall, who pursued the matter at committee, 
will be speaking on it this afternoon. 

Other witnesses argued that the offence as 
drafted was already too broad. Michael Meehan of 
the Faculty of Advocates cited the example of a 
person taking a photo of their flatmate asleep on a 
couch in their underwear and sharing it with 
another person and that being within the scope of 
the offence, as the term “intimate image” also 
includes non-sexual images. I have to say, though, 
that I would not have much sympathy for the 
person who shares the image in that situation if it 
is shared without the consent of the other person. 

Concerns were also expressed about whether 
the offence would criminalise young people 
involved in sexting. The Children and Young 
People’s Commissioner Scotland argued that the 
Crown would have discretion and that offences 
involving children would be referred to the 
children’s hearings system rather than the criminal 
court. He also argued strongly for an education 
and information programme to advise children and 
young people of the dangers of some of these 
activities. 
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The bill provides for a defence of sharing an 
image that was taken in a public place, which 
means that images of people on a public beach, 
for example, would not be covered. However, 
other witnesses drew our attention to the 
disgusting practice of upskirting, in which 
photographs of body parts are taken without a 
woman’s consent and distributed. Although such 
activity is in itself illegal, the distribution of such 
photographs is not caught by the bill. 

The other more controversial issue in the bill is 
jury direction. The bill amends the Criminal 
Procedure (Scotland) Act 1995 to ensure that 
when in a sexual offences trial evidence is led that 
the victim—or perhaps more accurately 
complainer—did not tell or delayed telling people 
about the offence, or did not report or delayed 
reporting the offence to the police, the judge must 
advise the jury that there might be good reasons 
why victims of sexual offences sometimes do not 
immediately report the offence to another person 
or the police. Similarly, if evidence is led regarding 
a lack of physical resistance by the complainer or 
if the line of questioning elicits such information, 
the judge must also advise the jury that there can 
be good reasons why victims of sexual offences 
do not necessarily physically resist their attackers. 

Members of the judiciary such as Lord Carloway 
and Sheriff Liddle were opposed to such 
directions, arguing that making such judicial 
directions mandatory in cases where such 
evidence has been led or elicited would introduce 
a precedent and there would be pressure for 
similar treatment of other offences. They also 
argued that advice on these matters could be 
included in the jury manual. The Law Society and 
the Faculty of Advocates, as well as some 
committee members, were also unconvinced. 

However, Labour members of the committee 
agree with the Scottish Government on this 
matter. When the abolition of the requirement for 
corroboration was introduced in the first draft of 
the Criminal Justice (Scotland) Bill, we thought 
long and hard before deciding that we could not 
support it. We felt that although more sexual 
offence and domestic abuse cases might come to 
trial, the prosecution would, without corroboration, 
be more likely to fail. We were also concerned 
about the prosecution of other offences on the 
basis of the evidence of one person. 

However, the circumstances that we are talking 
about here are very different. Juries are made up 
of ordinary people, and we do not need to 
undertake a lot of jury research to know that the 
general public hold misconceptions about sexual 
offences. Unfortunately, a lot of people still think 
that a woman’s behaviour can contribute to the 
offence committed against her, and such 
perceptions can be compounded if the victim has 

delayed reporting the offence or has not physically 
resisted her attacker. If evidence on those matters 
forms part of the trial, the judge should remind the 
jury that such factors do not constitute consent. 

The bill also extends the court’s ability to award 
a non-harassment order for a domestic abuse 
offence in circumstances where the alleged 
offender has not been fit to stand trial and the 
evidence suggests that the person is guilty. 
Although the committee did not oppose such a 
measure, members were not clear about how 
useful it would be in practice, particularly if the 
person in question was not fit to stand trial in the 
first place. The bill also extends Scottish courts’ 
jurisdiction to prosecute offences committed 
against children elsewhere in the United 
Kingdom—I think that the provision, although 
welcome, needs to be amended slightly—and it 
replaces sexual offences prevention orders, 
foreign travel orders and risk of sexual harm 
orders with the sexual harm prevention orders and 
sexual risk orders that can be found in the rest of 
the UK. 

We look forward to having further discussions 
on the bill at stage 2, but I will be happy to support 
it tonight at stage 1. 

15:59 

Margaret Mitchell (Central Scotland) (Con): 
The Abusive Behaviour and Sexual Harm 
(Scotland) Bill is an important piece of proposed 
legislation, which seeks to address hugely vexing, 
emotive and, in some cases, complex issues. 

I am grateful for the constructive views and 
evidence on the bill’s key provisions from the 
many witnesses who appeared before the 
committee during the stage 1 scrutiny process. I 
also thank the committee’s clerks for compiling 
such a comprehensive stage 1 report. 

The bill covers six distinct provisions, namely: a 
domestic abuse aggravator; the non-consensual 
sharing of images; jury directions in relation to 
sexual offences; non-harassment orders; sexual 
acts elsewhere in the UK; and sexual harm 
prevention orders. 

The committee agreed the bill’s general 
principles, and there was general consensus on 
the findings on the provisions, with the exception 
of those on jury directions in relation to sexual 
offences, which was the most contentious 
provision. Here, the convener and I both 
considered that, at the very least, more research 
must be carried out before such a dramatic 
provision is enforced. I consider that it could set a 
dangerous and unwelcome precedent by eroding 
the judiciary’s discretion and the separation of 
powers. 
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The raison d’être for the provision was to 
address potential and recognised misconceptions 
among juries in sexual offence cases about the 
absence of physical resistance or a time delay in 
reporting by victims. However, those are both 
issues that can be dealt with adequately through 
the use of expert witnesses. The only barrier to 
that is the cost implications, which have been 
acknowledged by both Catherine Dyer, chief 
executive of the Crown Office and Procurator 
Fiscal Service, and Lord Carloway, the then Lord 
Justice Clerk. However, cost should not be an 
issue here. 

It is worth stressing that if the aim of the 
provision is to address issues that are known to 
make a successful conviction more difficult in 
sexual offence cases, there is an opportunity at 
stage 2 to look again at the provision of legal aid 
to oppose the inappropriate requisitioning of 
medical records, which are frequently used to 
discredit complainers. Whereas the complainer or 
third party has a locus to object to the release of 
their medical records at the hearing to determine 
an application for their recovery, in most cases 
they cannot afford legal representation to object, 
as currently they are not granted legal aid. That 
situation could easily be rectified; all that is 
required is the political will. 

I turn now to the domestic abuse aggravator 
provision, which would result in tougher sentences 
for perpetrators of domestic abuse committed 
against a partner or ex-partner. That would now 
also be extended to a third party such as a child or 
close friend. The cabinet secretary has confirmed 
that the measure will apply to a first offence. In 
such circumstances, the aggravation clearly needs 
to be applied proportionately and with common 
sense. Sheriff Derek Pyle has urged caution on 
that point. He commented that the judiciary has to 

“identify the cases where there is concerted and serious 
abuse as opposed to those which are little more than 
domestic arguments to be expected of any couple”, 

as he terms it. 

Meanwhile, the Law Society has expressed 
concern that the inclusion of third parties would 
make the aggravation “difficult to prove”, due to 
the requirement to establish intention or 
recklessness. 

The introduction of the new statutory non-
consensual sharing of intimate images provision 
was widely supported. It aims to create greater 
clarity in relation to what is a distressing and 
humiliating practice for victims, who are often 
vulnerable adolescents or young adults. However, 
there were differing views among witnesses on 
whether that had been achieved, and there was 
also concern about the practical implications of the 
consent defence. 

The provisions to allow the Scottish courts to 
cover sexual offences against children within the 
UK were intended to be practical provisions but, 
again, they have raised concerns about jurisdiction 
implications and the definition of Scottish 
residency. 

Although the committee was sympathetic to the 
intent behind the introduction of non-harassment 
orders, it questioned the practical implications. 

Similarly, although the provisions on reforms to 
the system of civil orders are well intentioned, they 
were introduced without full consultation, and 
serious issues and concerns that have been 
raised in evidence will have to be addressed. I 
welcome the Government’s commitment to do that 
at stage 2. 

Although the Scottish Conservatives support the 
general principles of the bill, there is clearly a lot of 
work to be done at stage 2 to ensure that it is fit for 
purpose. 

The Deputy Presiding Officer (John Scott): 
We now move to the open debate. I ask for four-
minute speeches, as we are tight for time. 

16:04 

Gil Paterson (Clydebank and Milngavie) 
(SNP): I rise to speak to one of the most 
significant sections of the bill: that relating to 
statutory jury directions in relation to sexual 
offences. 

I declare an interest as a former board member 
of Rape Crisis Scotland. I do not speak on behalf 
of any organisation—Rape Crisis Scotland or 
otherwise—but I am fairly certain that women’s 
organisations in general will agree with most of 
what I have to say. It is common currency—and a 
belief that has been held for decades—in the 
organisations that take care of women and 
children in circumstances where rape has taken 
place that the deck is stacked against someone 
who complains of rape: they know that juries have 
preconceived ideas before they enter court. That 
view is commonly held in all the different women’s 
groups.  

In a rape trial, juries expect victims to have a 
particular demeanour: they expect the person to 
be somewhat excited, traumatised in some 
regards and to show stress and emotion, including 
loss of control. When it comes to physical force, 
juries also expect clinicians to be able to produce 
evidence that force was used.  

There are many reasons why people might 
delay reporting rape. It is fairly simple: it is 
common knowledge that in rape cases people feel 
that they will not be believed; and a common 
source of trauma is that people do not understand 
themselves what has taken place. Many rapes are 
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carried out by someone who is known to the 
person who has been raped, and the victim fears 
the consequences not just for themselves but for 
their extended family, including children who might 
be in the same room. 

Juries expect to see stress and emotion. I have 
had 40 years’ experience in the motor industry, 
and in my business—now run by my son—we deal 
with people who have had an accident with their 
car. Some people can get very emotional, even 
about a tiny scratch. People, including men, have 
been known to cry when their car has been 
damaged. It will be happening today—someone 
will be very stressed about something that it is 
very small. They also often say, “Don’t tell my 
husband,” “Don’t tell my wife,” or “Don’t tell my 
boss,” and ask to pay for the repair themselves. 
They do that for a whole range of reasons.  

It is the same when it comes to rape trials. 
Different people act in different ways. Some 
people can be very concise in what they do 
because— 

The Deputy Presiding Officer: Please draw to 
a close, Mr Paterson. 

Gil Paterson: I have been asked to wind up, so 
I will just say that we need to educate jurors. 
Juries must have an open mind and judges giving 
jury directions will help to educate them and will be 
good for justice in general. 

16:08 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): I welcome the bill. I will take each of 
its six main proposals in turn. 

I support the introduction of a domestic abuse 
aggravator, which will allow the relevant offence to 
be placed in the context of domestic abuse and 
will ensure that that is taken into account in 
sentencing. Of course, that should not be a 
substitute for a new specific offence of domestic 
abuse. Neither the aggravator nor the new offence 
should be broadened out to include wider family 
members because the whole bill must be seen 
within the wider context of the Government’s work 
on violence against women, as the cabinet 
secretary reminded us. 

We were expecting a specific offence of 
domestic abuse in the bill to capture coercive and 
controlling behaviour. However, I accept the 
reasons that were given for further consultation on 
that. We look forward to legislation on that in the 
next session. 

There could be an addition to section 1(2)(a) to 
make it clear that the offence occurs regardless of 
whether it is committed directly against the partner 
or ex-partner—it is the physical or psychological 
harm that matters. Perhaps that aspect needs to 

be made absolutely explicit through amendment at 
stage 2. 

Moving on to the second new element in the bill, 
I support the new offence of non-consensual 
sharing of intimate images. As various witnesses 
pointed out, we may need a clearer definition of 
consent, perhaps one that is based on the concept 
of free agreement as outlined in the Sexual 
Offences (Scotland) Act 2009. I believe that the 
offence should be extended, because, as Police 
Scotland reminded us, 

“the impact of the written word and sound files of an 
intimate nature cannot be understated”. 

An extension should certainly be seriously 
considered.  

It is right that the offence should cover children 
and young people, and I support Scottish 
Women’s Aid’s proposal that the Government 
should run a campaign of education and 
information for children and young people on the 
criminal legal effect of the new offence and its 
impact on victims. 

Moving on to non-harassment orders, I disagree 
with the committee on that aspect. A loophole in 
the law was highlighted a year ago by a prominent 
figure, and I picked that up in questions and 
debates in Parliament last year. It is not 
reasonable to expect the victim to instigate a civil 
non-harassment order in the circumstances that 
the legislation deals with. Those who say that an 
order will not have a practical effect should 
consider the very real practical effect that it will 
have in making it easier for the police to intervene 
quickly to protect a victim of harassment. That is 
precisely the issue that arose last year in a well-
publicised situation that was highlighted in The 
Herald. 

Moving on to jury directions, the provisions will 
ensure that jurors’ decision making is not marred 
by erroneous preconceptions. It is clear that there 
are problems with jurors’ views on delays in 
reporting and the lack of physical resistance in 
cases of sexual violence, and those two issues are 
dealt with explicitly in sections of the bill. Other 
issues are dealt with too, but it is good that those 
specific points are spelled out in the bill. 

Research by Professor Louise Ellison of the 
University of Leeds and Professor Vanessa Munro 
of the University of Leicester found that the 
introduction of judicial directions of the nature of 
those that are outlined in the bill would be likely to 
increase the prospects for justice. Given how 
difficult it has proved to be to secure convictions 
for rape, in particular, and other sexual crimes, we 
must do everything that we can to make that more 
possible. 
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The Deputy Presiding Officer: The member 
must draw to a close, please. 

Malcolm Chisholm: Time is running out. There 
is a great deal in the bill about the civil orders, and 
a little bit less about sexual offences committed 
elsewhere in the UK, but I do not think that the 
provisions on either of those will prove to be 
controversial. 

16:12 

Christina McKelvie (Hamilton, Larkhall and 
Stonehouse) (SNP): A person knows what sexual 
and domestic abuse are if they have been a victim 
of either, but refining a specific set of criminal 
offences that can bring about successful 
convictions requires hard work, dedication and 
comprehension of the Scottish legal system. I 
welcome the on-going consultation on a definition, 
and I look forward to the results. 

The nature of legislating in this area is 
convoluted, and it must be precision led. We must 
discuss and debate, as we are doing today, so 
that all the potential loopholes are tightened up 
while we ensure at the same time that there is 
sufficient flexibility to address different situations. 
We have heard about many different situations in 
the debate today. 

The Scottish Government must be commended 
and, I believe, the Justice Committee specifically 
must also be commended for its thoughtful, caring 
and compassionate approach in taking evidence. 
The members took time to listen when witnesses 
gave evidence in committee, and they raised a 
range of themes that we can continue to discuss 
at stage 2. 

Under the law as it stands in Scotland, there is a 
crossover between terms such as “grievous bodily 
harm” and “domestic abuse”. That is central to the 
need to produce effective legislation that meets 
the specific needs of victims. As the Scottish 
Women’s Convention pointed out in its 
submission, 

“The overarching objective of the Bill is to improve how the 
justice system responds to abusive behaviour, including 
domestic abuse and sexual harm. It also aims to help 
improve public safety by ensuring that perpetrators are 
appropriately held to account for their conduct.” 

I will take a moment to remind members of 
some of the statistics on domestic abuse in 
Scotland. In 2014-15 there were 59,882 incidents 
of domestic abuse recorded by the police, which 
represented an increase of 2.5 per cent. I hope 
that the increase has more to do with women 
feeling more confident about reporting such 
incidents, but we should not view it only in that 
context. Of the incidents that were recorded last 
year, 54 per cent resulted in at least one crime or 
offence being committed. The victims were mainly 

women—79 per cent—and the domestic abuse 
was most likely to take place at the weekends and 
to happen to people aged 26 to 30. 

The big problem remains, however: women are 
not getting justice in the current system. The bill 
seeks to redress that situation. Many members will 
be aware of the successful drive to have Clare’s 
law rolled out in Scotland, which I have greatly 
supported, and of the work that I have done in 
increasing awareness of revenge porn—I look 
forward to that becoming a specific criminal 
offence. I pay tribute at this point to all the 
organisations that have informed and helped me 
on those issues and I look forward to seeing their 
success result in decent legislation. 

There have been good developments that are 
improving access to justice, but the civil 
protections that are offered are still not enough of 
an incentive for more women to seek the 
assistance of the law. There are too many aspects 
that discourage women from reporting incidents to 
the police, and we need to change that. That is 
why the bill will include the introduction of a 
statutory aggravator. As the Scottish Women’s 
Convention said: 

“Such a measure in relation to domestic abuse sends the 
message that those who perpetrate such crimes will be 
adequately punished.” 

Marking out revenge porn is vital for the victims 
and for the right to due process, and getting the 
right convictions will send out the clear message 
that it is unacceptable and that there will be a 
zero-tolerance approach to those who do it. Social 
media give us so many ways in which to express 
ourselves and our opinions, however bizarre or 
unpopular they are in some cases, but they give 
no one the right to post pictures of ex-partners 
without either their knowledge or their consent. 
Social media do not provide a licence to abuse. 

Personal use of technology in its many forms is 
very difficult to police. It is so easy to press a 
button and post a picture, but the sad and tragic 
tales of the people who have been exposed to 
revenge porn tell us how utterly devastating the 
effect can be. 

I support the bill in its entirety and I look forward 
to stage 2. I hope that through the bill process we 
will create legislation that will mean that 
perpetrators will pay a hefty price. 

16:16 

Alison McInnes (North East Scotland) (LD): I 
am pleased to speak after Christina McKelvie, as I 
know that she has campaigned long and hard on 
the issue, as I have. 

I thank the Government for introducing the bill. 
In doing so, it has recognised the need to keep 
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battling the damage that is done by abusive 
behaviour and sexual harm. The bill falls short of 
providing for a new criminal offence of domestic 
abuse, and I know that campaigners have been 
concerned by that. However, I consider that the 
Government is right to have chosen to consult 
separately on that, which it is doing principally to 
get the definition right. It is worth taking time to do 
that. I look forward to a commitment from all 
parties in Parliament, whatever the outcome of the 
election, to introduce a bill on a new criminal 
offence early in the new parliamentary session. 

The bill introduces a domestic abuse 
aggravator, which is to be welcomed. In the little 
time that I have for my speech, I will focus on two 
provisions in the bill, the first of which is on the 
offence of non-consensual sharing of images. That 
addresses a gap in legislation that has allowed 
what is known as revenge porn to gain a foothold 
in Scotland, just as it has elsewhere. The insidious 
malicious sharing of intimate images can cause 
victims huge harm and destroy lives, so we need 
to ensure that perpetrators can be held to account 
for their actions. The creation of a new criminal 
offence will be an important step in the right 
direction. 

I believe that there is significant underreporting 
of revenge porn. It is important that victims do not 
suffer in silence and that they know that they have 
done nothing wrong. Specific legislation to tackle 
those despicable and cowardly acts will give 
victims the confidence to believe that such 
violations of their privacy are unacceptable and 
illegal. In addition to empowering more people to 
seek justice, the creation of a specific criminal 
offence will help to overcome any archaic attitudes 
to that cruel weapon, which is used to cause 
distress and to embarrass, manipulate or 
humiliate. Some witnesses urged us to go further 
and to address written text and voice recordings, 
as well. However, I agree with the Government’s 
response, which is that it does not wish to dilute 
the offence or to cause confusion. I agree that we 
should keep the offence very focused. 

Alongside the legislation, though, we should 
have a national strategy—as recommended by 
Her Majesty's inspectorate of constabulary in 
Scotland in November last year—to ensure that 
young people in particular understand the risks of 
what is known as sexting. The HMICS report 
warned that sexting—defined as 

“the posting of self-generated intimate images on social 
media networks”— 

is now considered a way of life by some young 
people, and that it could increase the vulnerability 
of young people who are at risk of exploitation. I 
would welcome an assurance from the Cabinet 
Secretary for Justice that the Scottish Government 

intends to act on the report’s recommendation to 
develop a strategy to address those risks. 

The second provision that I want to mention is 
that on jury direction. I acknowledge that that 
particular provision has proved to be controversial. 
If truth be told, at the beginning of the process, I 
was not entirely convinced that it is necessary, but 
having considered the evidence at stage 1, I am 
persuaded not only by the well-articulated case 
that was made by organisations including Rape 
Crisis Scotland and Scottish Women’s Aid and the 
research that was carried out with mock juries, but 
by some of the outdated and frankly astonishing 
comments of some judges over the years. 
Members might be aware of a recent appeal court 
ruling that overturned a lenient sentence which 
described the sentencing judge’s comments as 
“controversial”. Comments such as “essentially 
non-violent relationship rapes” and 

“condoning or acquiescing in rapes” 

certainly are “controversial”. 

Responding to questioning in committee, Lord 
Carloway told us in relation to sexual offences: 

“the law is progressing. It is moving from a certain 
position, where it was 20, 30 or 40 years ago, into the 
modern era.”—[Official Report, Justice Committee, 8 
December 2015; c 44.]  

The movement is glacial, and it is time for change. 

The Deputy Presiding Officer: You should 
draw to a close, please. 

Alison McInnes: There are worryingly prevalent 
views, and if that is the picture across Scotland, it 
will be in jurors’ minds in the courtroom as they 
hear evidence and will go with them into the jury 
room as they deliberate. 

Jury direction is a sensible safeguard to 
introduce. The Liberal Democrats will support the 
bill this evening. 

16:20 

Christian Allard (North East Scotland) (SNP): 
I add my thanks to the Justice Committee team—
the clerks and members of the committee—for 
putting together the stage 1 report, and I thank the 
Scottish Government for its response. We are all 
going in the same direction when it comes to 
tackling revenge porn. 

I said “revenge porn” because “abusive 
behaviour and sexual harm” will not do. Revenge 
porn is really what it is all about. 

We heard a lot of evidence on cases of revenge 
porn, which we are calling abusive behaviour and 
sexual harm. We took some of that evidence in 
private. It was heart-rending and very difficult to 
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take. The cabinet secretary used some of the 
words that were used in his opening remarks. 

The bill’s policy memorandum says: 

“Concern has been expressed that certain ill-founded 
preconceptions held by members of the public, who make 
up juries, about the nature of sexual violence make 
understanding victims’ responses to such crimes more 
difficult.” 

However, to me and many others that is where the 
problem is. Members of the public—us—have ill-
founded preconceptions about the nature of 
sexual violence. We need to admit that. We do not 
understand how a victim can feel after such an 
attack; we do not get it unless we have been a 
victim, as Christina McKelvie said. 

That is why I agree with the majority of the 
committee on supporting jury direction. We 
received plenty of evidence on it and how it should 
be set out in the bill. It should be regarded as part 
of judicial knowledge. 

On 24 November last year, the legal officer for 
the Scottish Human Rights Commission, Eleanor 
Deeming, said: 

“Article 6 of the ECHR ... protects the right to a fair trial. 
Article 6.1 sets out a number of general aspects for a fair 
trial and articles 6.2 and 6.3 set out the minimum rights to 
be afforded to a person accused of a criminal offence. 

The commission understands that the proposal is being 
introduced to address a particular issue.”—[Official Report, 
Justice Committee, 24 November 2015; c 26.]  

We know that the perception is that people hold 
misconceptions about the conduct of victims of 
sexual offences. I agree with the Scottish Human 
Rights Commission. Jury direction, as the bill 
proposes, will not prejudice an accused person’s 
article 6 rights as long as directions are essentially 
factual and uncontroversial statements. That is 
very important. They need to be exactly that. 

I was very much concerned about the impact 
that the bill could have on young people, but I did 
not need to be, as the convener of the committee 
stated. The Children and Young People’s 
Commissioner Scotland, Tam Baillie, put my mind 
at rest when he gave evidence. He agreed that we 
do not need to have concern about judicial 
direction being given. He also agreed that calling 
expert witnesses to give context is not the most 
efficient way to proceed. 

I want to emphasise one particular point. As the 
Children and Young People’s Commissioner 
Scotland put it: 

“In the fullness of time, as a result of public education 
and greater awareness, judicial direction may not be 
needed.”—[Official Report, Justice Committee, 24 
November 2015; c 28.]  

That is a very important point to repeat. 

I am short of time, so I will not be able to 
develop what I wanted to say about another part of 
the bill. 

One in four women will experience domestic 
abuse in her lifetime. One in 10 women in 
Scotland has been raped. Some 21 per cent of 
girls and 11 per cent of boys in the UK have 
experienced child sexual abuse. That is why 
Parliament needs to back the stage 1 report and to 
agree with the majority of the committee that jury 
direction is an important part of the bill. Attitudes 
need to change before we can consider dealing 
with that. 

The Deputy Presiding Officer: You must 
close, please. 

Christian Allard: I remind members that 
organisations such as Zero Tolerance, Rape Crisis 
Scotland, the Women’s Support Project, Scottish 
Women’s Aid, White Ribbon Scotland, Engender 
and many more want Parliament to reconsider 
removing the absolute requirement for 
corroboration in Scots law. 

16:25 

Margaret McDougall (West Scotland) (Lab): 
The Abusive Behaviour and Sexual Harm 
(Scotland) Bill is vital legislation that has been 
introduced to improve how the justice system 
responds to abusive behaviour, including domestic 
abuse and sexual harm, following the publication 
of the “Equally Safe” report. 

The bill has six parts and in the very short time 
that I have been allocated to speak I will 
concentrate on the part that deals with the non-
consensual sharing of private consensual images, 
which is often referred to as revenge porn. As it 
stands, that aspect of the bill covers only 
disclosing or threatening to disclose without prior 
consent a photograph or film that shows or 
appears to show another person in an intimate 
situation. I support the creation of the new offence, 
as the law desperately needs to be updated to 
provide for the new digital age. However, it is far 
too narrow.  

These days, everyone who owns a smartphone, 
tablet, or even a computer knows how to take a 
screenshot, and that presents a glaring loophole in 
the legislation, which is the sharing of text. Louise 
Johnson of Scottish Women’s Aid stated in 
evidence that specifying photographs and films 

“excludes the sharing of private and intimate written and 
audio communications”. 

The exposure or threat of sharing such 
communications has the same outcome: it is 
designed to humiliate and control the victim. 
Sometimes text and images are sent at the same 
time. Would we criminalise the image but not the 
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abusive and threatening text? Those views were 
supported by many others, including Police 
Scotland, which believed that the offence 

“should take cognisance of all forms of communication and 
distribution”.  

I acknowledge that it was pointed out in evidence 
that the sending of abusive or threatening 
messages is already against the law. However, 
the sharing of intimate text is not. For example, the 
sharing of an intimate image on Facebook without 
consent would, under the bill, be a prosecutable 
offence. However, if someone shared an intimate 
conversation or a screenshot of an intimate 
conversation it would not be covered. 

I argue that sharing that type of communication 
could have the same effect as sharing intimate 
images without consent. It could cause just as 
much fear, alarm or distress to the victim and, 
arguably, that would be the intention. To be clear, I 
am not advocating that we make the process of 
sexting between consenting adults illegal, nor am I 
suggesting that we criminalise those who are 16 or 
under who have engaged in the process 
consensually. In fact, in evidence the children’s 
commissioner Tam Baillie stated: 

“I am not looking for any exemption for children or young 
people.”—[Official Report, Justice Committee, 24 
November 2015; c 21.] 

He emphasised the importance of education and 
said that it would be more effective in changing 
behaviours than criminalisation in non-malicious 
cases. He also said that the financial 
memorandum makes no provision for what could 
be a substantial education programme. 

I am proposing that the sharing of sexts or any 
intimate communications non-consensually should 
be included in the definition of the offence in the 
bill, which would extend its present narrow 
definition. The bill does not go far enough to tackle 
the issue and I raised concerns about that during 
stage 1. I am considering submitting amendments 
at stage 2, so I would appreciate it if, when 
closing, the minister indicated his views on the 
points that I have raised. 

16:29 

Roderick Campbell (North East Fife) (SNP): I 
refer members to my entry in the register of 
interests, which says that I am a member of the 
Faculty of Advocates. 

The bill contains six distinct elements. On 
revenge porn, it is worth stressing that, as 
members have mentioned, it is currently possible 
to bring criminal proceedings for offences broadly 
of that nature, as recent newspaper reports have 
indicated. I share the Government’s view, 
however, that for the purposes of clarity and to 

discourage the offence generally, the creation of a 
new offence has clear merit. 

I was interested in the legal debate on the 
nature of the offence in section 2(1)(b), in 
particular. Although I think that the concerns of Mr 
Meehan of the Faculty of Advocates about what 
might be described as the flatmate-in-boxer-shorts 
situation are overstated, I am sympathetic to the 
view of Catherine Dyer, from the Crown Office, 
who said that the focus of the offence should be 
on the impact on the victim, and I am heartened by 
Professor Chalmers’s comment that the offence 
goes somewhat further than the equivalent offence 
in England and Wales, by incorporating a situation 
in which  

“A is reckless as to whether B will be caused fear, alarm or 
distress”. 

Professor Chalmers thinks that the Government’s 
extension is a reasonable one, and he has 
changed his opinion on that. 

However, I agree with people who have 
concerns about any extension beyond 
photographs to include texts, for example. That 
would open up the matter too far, and the 
approach would be particularly difficult for children 
and young people to understand and accept. If we 
are to have the education campaign that the 
committee recommended and which is referred to 
briefly in the Government’s response to the 
committee’s report, the campaign must have clear 
and simple messages. I cannot but think that a 
reference to text messages would make that more 
problematic. 

On the public place defence, I share the caution 
of the Scottish Human Rights Commission that 
what is determinative is not the place where the 
photograph is taken but whether the photograph 
infringes a person’s private sphere. 

On incorporating the definition of “consent” in 
the Sexual Offences (Scotland) Act 2009, to which 
some submissions referred, I note the 
Government’s comments, but we need to be as 
clear as we can be about what constitutes 
consent. 

There is clearly a divergence of opinion on jury 
direction. I recognise that the bill breaks new 
ground in that regard and that the proposal does 
not have the whole-hearted support of the legal 
establishment, but I take comfort from Lord 
Carloway’s comment that such directions have 
been introduced in other Commonwealth 
jurisdictions and could be introduced here—
although to be fair to Lord Carloway I should say 
that his view is that such an approach is not the 
best one. 

Let us remember that such directions have been 
discussed for some while. They were in the 
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Scottish National Party manifesto for the 2011 
election and were subject to consultation in the 
Government’s “Equally Safe” consultation. I agree 
that they set a precedent, but that is in the context 
of widespread agreement that many juries have 
preconceptions about what a delay in reporting an 
offence of rape and sexual assault means and 
about what the absence of physical resistance 
implies. 

It is true that to date there has been no jury 
research in Scotland, but that is for the obvious 
reason that such research would require 
amendment to the Contempt of Court Act 1981. 
We are entitled to draw comfort from the research 
of professors Ellison and Munro. Let us remember 
what Catherine Dyer, from the Crown Office, said 
in evidence: 

“directions would be given only if questioning from the 
Crown or the defence elicited information that there had 
been a delay.”—[Official Report, Justice Committee, 17 
November 2015; c 22.] 

Only if such matters—another example would be 
an issue about the absence of physical 
resistance—are an issue in a particular case will 
directions need to be given. 

On sexual acts elsewhere in the United 
Kingdom, I think that some of Professor 
Chalmers’s comments might be described as 
academic, but I am glad that the Government has 
noted them. 

On the statutory aggravation, there was 
consensus, with the notable exception of the Law 
Society, that it is a good idea. The Law Society 
evidence seemed to highlight the acknowledged 
prominence that courts give to domestic abuse 
and suggested that the aggravation is not 
necessary. I agree with the society about the 
current position in the courts, but I am not 
persuaded that that somehow means that a 
statutory aggravation is not necessary. As a 
society we are becoming well used to the concept 
and I have no doubt that it will be used effectively. 

I am glad that the Government will seek to put 
beyond doubt the question of oral representation 
in relation to sexual harm prevention orders and 
sexual risk orders. 

I commend the bill. 

16:33 

Hanzala Malik (Glasgow) (Lab): It is with 
interest that I speak about the Abusive Behaviour 
and Sexual Harm (Scotland) Bill, which aims to 
bring Scottish law up to date with changes in 
society’s view of domestic abuse and with 
technological changes, to reflect our improved 
understanding of the issues. 

Members talked about non-consensual sharing 
of images. I add my voice to the calls for the bill to 
cover the sharing of intimate images that are not 
necessarily sexual. Images can be shared in an 
instant, and a great deal of damage can be 
caused by the reckless sharing of images. That 
should be provided for in legislation. 

I do not think that young people should be 
exempt from being charged under the proposed 
new laws. Dealing with offenders would provide 
support for victims, who would often themselves 
be young people. I am sure that the court would 
take the person’s age into consideration. 

I want to add to the debate the view that it is 
important to consider the various aspects of 
domestic abuse and not focus only on partner 
abuse or abuse of a physical nature. In order to 
get gender equality, we should consider the 
practicalities of placing in the bill a broader 
definition of abuse that includes emotional abuse, 
control of money and control of movement. In 
addition, people in some minority communities live 
in extended families. Therefore, the abuse might 
be carried out by someone other than a partner. 
Sadly, I have observed cases in which several 
family members were involved in exerting extreme 
levels of control over another family member. 

Another development in our understanding 
concerns the fact that domestic abuse need not 
always involve men abusing women. There can be 
abusive same-sex relationships, for example, and 
I heard a story about a mother-in-law beating her 
new daughter-in-law for burning a roti, which is a 
chapatti in English. There is also violence towards 
and coercion of male family members. For 
example, around 20 per cent of people asking for 
help from the forced marriage unit are male. 

I support the principles of the bill, but we need to 
widen the definition of abuse in the bill, particularly 
with regard to domestic abuse. We need to ensure 
that we are talking about not only partners and 
photography, but families and how family 
members can be affected by each other. 

16:37 

John Finnie (Highlands and Islands) (Ind): I, 
too, thank the witnesses for their thought-
provoking written and oral evidence. I hope that 
they are reassured by the stage 1 report that their 
comments were taken on board. I also thank the 
officials for their compilation of the report and the 
Scottish Government for its response.  

Like others, I want to talk about jury directions. I 
have changed my mind on the issue. Initially, I 
was persuaded that the availability of expert 
evidence that could be put forward by the 
prosecution or the defence was an even-handed 
way of addressing the issues of delay in reporting 
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and resistance, but I have changed my position 
and will explain why.  

The committee has agreed that the proposed 
statutory directions would provide relevant factual 
information for juries—I do not think that that is in 
dispute—and would lead to directions being 
delivered more consistently than is currently the 
case. 

Partly, I have been persuaded to change my 
position by headlines such as “Campaigners’ fury 
as appeal judges clear bottom groper of sex attack 
in nightclub”. That story involves a gentleman who 
was initially found guilty of sexual assault and 
placed on the sex offenders register—properly, in 
my opinion—and who appealed the sentence. In 
his judgment, the judge who heard the appeal said 
that it seemed that the sheriff who passed the 
original sentence 

“has not given sufficient attention to the fact that the 
appellant had consumed a considerable amount of drink 
beforehand, with the result that the assault can be regarded 
as drink-fuelled rather than overtly sexual.” 

That is deeply damaging to a lot of work that has 
gone on.  

Alison McInnes referred to another case, which 
is one that prompted me to lodge a parliamentary 
motion. It involved repeated rapes of an adult and 
the sexual abuse of children. The trial judge 
referred to the matter as minor, criticised the adult 
victim for a delay in reporting the assaults, claimed 
that the victim was “condoning” or “acquiescing” in 
being raped, pointed out that the person continued 
to live with the accused and talked about the 
parties’ “benefit-grubbing existence”. 

My motion welcomed 

“both the Appeal Court’s comments that the trial judge ‘had 
no basis for his theories’ and the increased sentence that it 
handed down”. 

However, my motion talked about the damage that 
the case has done to 

“the good and difficult work carried out by the police, 
prosecuting authorities, statutory and third-sector 
organisations to build victims’ confidence in coming forward 
to report sexual crime” 

and called on 

“the judicial authorities to examine selection procedures 
and training, including offering remedial training if 
required”— 

a need that I felt that case graphically illustrated. 

Lord Carloway addressed the matter head on 
when he attended the committee. He said: 

“It is important that a judge should feel free to state 
exactly why he has selected a particular sentence and be 
given free rein to explain his reasoning. If in the course of 
that reasoning he says something that the appeal court 
determines is wrong, we will say that, as we did in that 
particular case, and we will expect the judge to take into 

account the appeal court’s view and to act accordingly.”—
[Official Report, Justice Committee, 8 December 2015; c 
44.] 

That is one reason for the bill. Christian Allard 
also touched on the compelling evidence that we 
have received from the Scottish Human Rights 
Commission. It is about striking a balance 
between rights and, in terms of jury directions, I 
believe that we have got the balance right. 

Beyond that, there are other issues that we 
need to deal with, such as judicial training. The 
cabinet secretary talked about unenlightened 
views, and it is apparent that they exist not just 
among the public. If, as someone whose views I 
admire says, the judiciary have had their chance 
and it is time to legislate, and if this is appropriate 
and balanced legislation, the Green/Independent 
group will support it. 

16:41 

Annabel Goldie (West Scotland) (Con): I 
welcome today’s stage 1 debate on the Abusive 
Behaviour and Sexual Harm (Scotland) Bill and 
echo the thanks that have already been expressed 
to the Justice Committee, for a substantial and 
thorough report, and to the witnesses and 
stakeholders who assiduously helped to inform its 
findings. 

From the tenor of the speeches in the debate, it 
seems that there is a consensus that the bill will 
have a positive impact, not least because it 
adjusts the criminal justice system to the 
challenges that have been created by modern 
communications technology. During the debate, 
there has also emerged recognition of the need for 
some reflection on and refinement of the bill at 
stage 2. 

Members have already covered many areas of 
the bill but, in the time that is available, I will focus 
my remarks on the new statutory aggravator and 
the controversial introduction of jury directions in 
sexual offence cases, which I know has exercised 
the judiciary and legal practitioners alike. 

The new domestic abuse aggravator is a 
welcome acknowledgement that the justice system 
should treat cases of partner abuse with the 
seriousness that they demand. I have little doubt 
that the Crown Office and Procurator Fiscal 
Service and the courts are already robust in their 
handling of such cases and that special measures 
are in place to prosecute them expeditiously and 
with sensitivity. Nevertheless, the tougher 
sentencing that is intended to result from the 
aggravation will provide reassurance to victims 
that the disposal fully reflects the reality of 
repeated psychological and physical abuse 
perpetrated by someone in a position of trust. 
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However, I note the concern that the flexibility 
for the aggravation to be used in relation to first-
time offences may have unintended 
consequences, including the possibility that it will 
be applied in isolated domestic dispute cases. I 
therefore urge the Scottish Government to look 
again at that aspect at stage 2 to ensure that the 
provision does not inadvertently dilute the 
seriousness of sustained partner abuse and that it 
is applied proportionately. 

Section 6 introduces two jury directions in 
sexual offence cases in the context of, first, a 
delay in the complainer telling someone about the 
offence or reporting the offence to an investigating 
agency and, secondly, evidence being given to 
suggest that sexual activity took place without 
physical resistance by the complainer. I am 
sympathetic to the intention behind section 6, 
which seeks to dispel the public’s preconceptions 
surrounding some key aspects of sexual violence. 
However, I strongly believe that statutory jury 
directions are not the way to achieve that desired 
outcome, and I urge caution. Stakeholders were 
clear that such measures would erode the 
judiciary’s discretion and that there is no empirical 
evidence that the jury directions are required. 
Worse than that, such directions could have the 
unintended consequence of the defence leading 
expert evidence that it might not otherwise have 
proposed simply to mitigate a possible anticipated 
forensic disadvantage. 

Lord Carloway, for example, suggested that a 
better way to do it would be to declare that the 
measures are within judicial knowledge—I am 
slightly paraphrasing him. Sheriff Liddle argued 
that 

“the place for such suggestions would be the jury 
manual”.—[Official Report, Justice Committee, 8 December 
2015; c 37.] 

Those are authoritative views and, to me, they are 
persuasive. As Christina McKelvie observed, the 
last thing that we want to do is to make conviction 
more difficult simply because there might be 
confusion in the judge’s charge to the jury. 

That said, and subject to those comments, the 
bill is a welcome and positive piece of proposed 
legislation. I look forward to the Government’s 
response at stage 2, but my party will support the 
bill at decision time. 

16:45 

Graeme Pearson (South Scotland) (Lab): On 
behalf of Scottish Labour, I support the general 
principles of the bill. I have found the debate to be 
most edifying and educational. Much has been 
said about what the bill seeks to achieve. It is fair 
to say that, in many minds, there is confusion 
about exactly what we are trying to deal with. The 

prejudices that are brought to this environment 
often confuse the notion of love and sexual intent. 
In fact, the bill seeks to deal with human beings 
who seek to control others, who exhibit anger in 
the way that they demonstrate that control and 
who are happy to use violence and/or threats, 
either actual or implied, to obtain their own 
outcomes. In that context, I welcome the bill’s aim 
of preventing abuse, harassment or sexual harm, 
using either criminal or civil law. 

The domestic abuse aggravator is to be 
welcomed and is well worthy of further 
development. I ask the cabinet secretary to bear in 
mind an issue that was raised with me only this 
week at the conclusion of a trial that resulted in a 
conviction. The victim in that case is now left with 
a duty to return to the civil courts to seek an 
interdict in connection with future harassment. 
There might well be a gap in how we deal with 
long-term domestic abuse and the impacts on 
victims. 

The bill introduces a specific offence of non-
consensual sharing of private and intimate 
images. That issue demands a response in 
legislation. I believe that further analysis of the 
impact of sharing texts and sound files is 
important. We should consider the foreseeable 
impact on an individual of the sharing of such files 
with the general public. Sound files and texts can 
probably do as much damage to a vulnerable 
individual as images when shared in the public 
domain. 

There is a provision allowing courts to directly 
protect victims when the court is satisfied that a 
person has harassed another person but a 
conviction does not take place. As was alluded to 
earlier, that is another important aspect. Some 
victims feel abandoned by the system when the 
full process of law is unable or unwilling to deliver. 

I am persuaded that the requirement for specific 
directions from the court is necessary. Christine 
Grahame, I think, commented on the prejudices 
that ordinary members of the public bring to the 
process and John Finnie gave a great deal of 
evidence that that prejudice extends beyond 
ordinary members of the public. We should be 
able to rely on a judge setting the context with a 
comment to the jury about how evidence might be 
weighed in its decisions. 

Christine Grahame: I am concerned about the 
comment that the judge should tell the jury how it 
weighs the evidence, because that is a matter for 
the jury alone. 

Graeme Pearson: I misspoke or Christine 
Grahame misheard. I do not imagine that a judge 
would tell the jury how to weigh the evidence but 
that they would at least explain the context so that 
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the jurors could make that appraisal for 
themselves. 

It is to be welcomed that sexual offences that 
are committed in England will be able to be 
prosecuted in Scotland. That removes the 
legislative barriers in relation to that. 

I also welcome the reform of the system of civil 
orders that are available to protect communities 
from people who may commit sexual offences. I 
look forward to the committee examining the 
implications that arise from that. 

The Scottish Government consultation “Equally 
Safe: Reforming the criminal law to address 
domestic abuse and sexual offences” said much 
about the levels of support for each of the 
elements that are proposed in the bill. Although I 
am not a great one for supporting an “X Factor” 
approach to percentage support for various 
proposals, there is no doubt that there is a general 
acceptance among the public that legislation is 
necessary and should have an impact. 

Over the years that I was a police officer, 
nothing was more soul destroying than seeing 
families suffer from domestic abuse and the 
impacts of sexual assault. I am glad that the 
Government is taking the approach in the bill. 

16:51 

Michael Matheson: I thank members for their 
thoughtful speeches in what has been a 
considered debate. That reflects the Justice 
Committee’s stage 1 report, which gives due 
consideration to various areas.  

I confirm that the convener is correct that I am 
“chewing over”—as she put it—the 
recommendations and the points that the 
committee made in its report. I have tried to 
provide as helpful as possible a response to the 
report in the limited time between receiving it and 
this debate and to set out the Government’s views 
on a number of matters.  

In their speeches, members took views on a 
range of different proposals in the bill. I will pick up 
on a few of those in the time that is available to 
me. 

Some members of the committee had an issue 
with the provision on mandatory jury directions. In 
saying that, I am referring to two members of the 
committee; a clear majority of committee members 
support the provision for the reasons that the 
Government and a range of stakeholders have set 
out. On that point, I correct Ms Goldie, who said 
that stakeholders have raised concerns: some 
stakeholders have raised concerns, but a range of 
other stakeholders are supportive of the provision. 

I also take up the point that was made by 
Margaret Mitchell and echoed by Christine 
Grahame, who said that they would prefer to wait 
for research to be conducted into jury directions 
before we agree to the provision. As I set out in 
my opening speech, the reason for introducing the 
provision on jury directions is that we already have 
evidence on the ill-conceived ideas that jury 
members may have, which can have a bearing on 
their judgment of evidence that is led in a trial. 
Evidence has been gathered on that and there has 
been some research into it in England, so we 
already have a body of research on it. However, 
the jury research that we are undertaking in 
Scotland is about the measures that will be 
required post the abolition of the requirement for 
corroboration and is specific to the Scottish 
system. 

The Criminal Justice (Scotland) Bill is the last 
piece of legislation that I dealt with in the chamber. 
Margaret Mitchell lodged an amendment to that bill 
to introduce a new provision to deal with medical 
evidence being led in particular trials and the right 
to legal representation. At the time, I set out that 
we did not support the amendment because we 
were researching the matter to identify how 
effectively the provisions in sections 274 and 275 
of the Criminal Procedure (Scotland) Act 1995 
were operating. She has chosen to ignore that 
point, although the provision on jury directions is 
supported by the very organisations that she said 
we should have been listening to on the Criminal 
Justice (Scotland) Bill. Organisations such as 
Rape Crisis Scotland are very supportive of it. 
There is an issue with the consistency of the 
Conservative Party’s approach to some of these 
matters. 

I am very grateful for the broad support that has 
been provided by others on the provision on jury 
directions, the purpose of which is to tackle 
preconceived and ill-founded attitudes to sexual 
offences and how victims should react, which can 
cloud a jury’s consideration of such issues. 

I turn to the sharing of intimate images, or 
revenge porn, as some members have referred to 
it. I have no doubt that, with the advances in 
technology that all members are aware of, the 
issue is one that is increasingly finding its way into 
our criminal justice system. By providing for a very 
specific offence, the bill will help to support the 
police, our law enforcement agencies and victims 
by making sure that the issue can be effectively 
addressed. 

Some stakeholders have expressed the view 
that we should consider extending the proposed 
offence to include the sharing of audio files and 
the written word. Margaret McDougall raised that 
issue, as did Malcolm Chisholm. However, as I set 
out in my evidence to the committee, there would 
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be some challenges if the proposed offence were 
extended too far. In particular, there could be a 
lack of clarity that would affect our prosecutors’ 
ability to bring such matters to court, as Alison 
McInnes identified. As I said to the committee, I 
will consider whether there is a way in which the 
highly specific offence that the bill creates could 
be extended without compromising the intention 
behind it or the clarity that is necessary to deliver 
it. 

A number of members discussed the potential 
unintended consequences—especially for young 
people—of extending the provision to cover 
sexting. Doing so could end up criminalising many 
young people, bringing them into our criminal 
justice system in a way that the bill did not intend. 
That is why the provision of education and 
information on the matter is something that we will 
give further consideration to. Guidance has 
already been issued to local authorities to provide 
direction to schools and education authorities on 
how they should educate young people on the 
risks associated with such behaviour. We will of 
course give further consideration to those matters 
as we move forward with the bill. 

A number of points were made about the use of 
non-harassment orders. I thought that Malcolm 
Chisholm made a very well-articulated argument 
regarding some specific cases in which there has 
been a lack of protection for victims from 
harassment by certain individuals because of the 
present deficiency in our criminal justice system. 
The specific intention behind the provisions that 
we have put in the bill is to address the situation 
that he set out clearly. I understand the concerns 
that members of the committee have about the 
practicality of the provisions’ application, but I am 
in absolutely no doubt that the additional 
measures on non-harassment orders will provide 
greater clarity to the police in particular on when 
they should intervene and in which cases they 
have the authority to intervene, and that that clarity 
on the police’s ability to intervene will reassure 
victims. 

I am very grateful to members for all their 
contributions to the debate, and I am grateful for 
the support that the committee and the other 
parties have offered at stage 1 of the bill’s 
consideration. I will of course seek to work 
constructively with all members in considering 
what further improvements can be made to the bill 
between now and stage 2. 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Financial 

Resolution 

16:59 

The Presiding Officer (Tricia Marwick): The 
next item of business is consideration of motion 
S4M-14926, in the name of John Swinney, on the 
financial resolution on the Abusive Behaviour and 
Sexual Harm (Scotland) Bill. 

Motion moved, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Abusive Behaviour 
and Sexual Harm (Scotland) Bill, agrees to any expenditure 
of a kind referred to in Rule 9.12.3(b) of the Parliament’s 
Standing Orders arising in consequence of the Act.—[John 
Swinney.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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 Abusive Behaviour and Sexual Harm (Scotland) Bill 

 
Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 4 Schedule 1 

Sections 5 to 41 Schedule 2 

Sections 42 to 44 Long title 

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Margaret Mitchell 
 

69 In section 1, page 1, line 15, leave out from <, or> to end of line 18 

Section 2 

Margaret McDougall 
 

70 In section 2, page 2, line 19, leave out from <a> to end of line 20 and insert <an item mentioned 

in subsection (1A) that involves another person (―B‖) in a way mentioned in that subsection,> 

Margaret Mitchell 
 

71 In section 2, page 2, line 21, leave out from second <or> to <distress> in line 22 

Margaret McDougall 
 

72 In section 2, page 2, line 23, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

73 In section 2, page 2, line 24, at end insert–– 

<(1A) The items are–– 

(a) a photograph or film which shows, or appears to show, B in an intimate situation, 

(b) a sound recording of–– 

(i) an intimate situation which B was in, 

(ii) an intimate conversation to which B was a party, or 

(iii) an intimate message left by or for B, 

(c) any intimate written communication to or from B (however recorded, 

communicated or sent).> 
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 2 

Margaret McDougall 
 

74 In section 2, page 2, line 25, leave out <a photograph or film> and insert <an item> 

Margaret McDougall 
 

75 In section 2, page 2, line 30, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

76 In section 2, page 2, line 31, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

77 In section 2, page 2, line 32, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

78 In section 2, page 2, line 34, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

79 In section 2, page 2, line 36, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

80 In section 2, page 3, line 3, after <(1)> insert <involving an item of the kind mentioned in 

subsection (1A)(a),> 

Elaine Murray 
 

4 In section 2, page 3, line 5, after <film,> insert–– 

<(  ) B consented to B’s being in that intimate situation,> 

Section 3 

Margaret McDougall 
 

81 In section 3, page 3, line 20, leave out <section 2> and insert<–– 

(  ) section 2(1A)(a) and (b)(i) and (5),> 

Margaret McDougall 
 

82* In section 3, page 3, line 25, at end insert <, 

(  ) section 2(1A)(b)(ii) and (iii) and (c), a conversation, message or communication is 

intimate if–– 

(i) it consists of or includes–– 

(A) references to an act which a reasonable person would consider to be a 

sexual act, or 

(B) content that, taken as a whole, a reasonable person would consider to 

be sexual in nature, and 
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(ii) it is of a nature which a reasonable person would expect to be–– 

(A) not distributed beyond the partners in an intimate personal 

relationship, or 

(B) otherwise kept private.> 

Schedule 1 

Michael Matheson 
 

5 In schedule 1, page 29, line 27, after <not> insert <capable of being> 

Michael Matheson 
 

6 In schedule 1, page 30, line 7, after <not> insert <capable of being> 

Michael Matheson 
 

7 In schedule 1, page 30, leave out lines 13 to 19 and insert <the provision of the information 

amounted to an offence under section 2.> 

After section 4 

Alison McInnes 
 

67 After section 4, insert–– 

<Public information and education campaign 

The Scottish Ministers must carry out a public information and education campaign in 

connection with the coming into force of section 2.> 

Alison McInnes 
 

68 After section 4, insert–– 

<Revision of certain guidance about school education to include section 2 

The Scottish Ministers must revise any guidance issued by them in relation to 

relationships, sexual health and parenthood education in schools to provide guidance on 

how issues connected with the offence created by section 2 are to be covered in such 

education.> 

Section 6 

Margaret Mitchell 

Supported by: Christine Grahame 
 

1 Leave out section 6 
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After section 6 

Margaret Mitchell 
 

3 After section 6, insert–– 

<CHAPTER 

RECOVERY OF DOCUMENTS IN SEXUAL OFFENCE CASES: LEGAL REPRESENTATION 

Recovery of certain documents in sexual offence cases: legal representation 

 In section 301A (recovery of documents) of the 1995 Act, after subsection (8), insert— 

―(8A) Subsection (8B) applies where–– 

(a) an application is made, in the sheriff court or the High Court, for an 

order of a kind mentioned in subsection (3), and 

(b) the application–– 

(i) is made in connection with the trial of a person charged with an 

offence to which section 288C of this Act applies, and 

(ii) seeks the recovery of any psychiatric, psychological or medical 

records of the complainer.  

(8B) Before such an order is granted, the court must ensure that the complainer–– 

(a) is informed of the right of the complainer— 

(i) to seek legal advice, 

(ii) to appoint a legal representative, and 

 (b) is given the opportunity— 

(i) to seek such advice,  

(ii) to appoint such a representative. 

(8C) Where the complainer appoints a legal representative— 

(a) a copy of the application must be sent to the legal representative, and 

(b) the legal representative must be given an opportunity to— 

(i) submit written evidence on the matters set out in the application, 

(ii) represent the complainer at any hearing in relation to the 

application. 

(8D) The Scottish Ministers must by regulations make provision for fees incurred by 

a legal representative appointed under subsection (8B) to be paid out of the 

Scottish Legal Aid Fund. 

(8E) Regulations under subsection (8D) are subject to the affirmative procedure. 

(8F) In subsections (8A) to (8C), ―complainer‖ means the person against whom the 

offence which is the subject of the criminal proceedings to which the 

application for the order relates is alleged to have been committed.‖.> 
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Section 7 

Michael Matheson 
 

8 In section 7, page 7, line 35, leave out <, or who has subsequently become,> 

Michael Matheson 
 

9 In section 7, page 7, line 36, at end insert— 

<(  ) in the definition of ―UK national‖ omit ―, or who has subsequently become‖.> 

Section 8 

Michael Matheson 
 

10 In section 8, page 8, line 34, leave out <, or who has subsequently become,> 

Michael Matheson 
 

11 In section 8, page 9, line 2, at beginning insert <Subject to section 54C,> 

Michael Matheson 
 

12 In section 8, page 9, line 3, leave out from <where> to end of line 7 

Michael Matheson 
 

13 In section 8, page 9, line 10, leave out <local> and insert <act constituting the listed> 

Michael Matheson 
 

14 In section 8, page 9, line 13, after <prosecutions> insert <about the prosecution> 

Michael Matheson 
 

15 In section 8, page 9, line 15, at end insert— 

<(  ) For the purposes of subsection (3)(a), a person is not to be regarded as having 

been prosecuted in respect of the act constituting the listed offence, in the 

country where the act took place, if a prosecution in that country was 

withdrawn in order to enable the prosecution of the person in Scotland.> 

Michael Matheson 
 

16 In section 8, page 9, line 16, after <(3)(b)(i)> insert <—  

(  ) the prosecution is initiated when the indictment or complaint is served, 

(  )> 

Michael Matheson 
 

17 In section 8, page 9, line 24, at end insert— 
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<54C Listed offence: limitations on prosecution if country not specified 

(1) The indictment or complaint in which a listed offence is charged need not 

contain information from which the country in the United Kingdom in which 

the act constituting the listed offence took place can be determined. 

(2) If the indictment or complaint does not contain that information, prosecution in 

respect of the listed offence— 

(a) is not competent if the person charged with the offence has been, or is 

being, prosecuted, in respect of the act constituting the listed offence 

elsewhere in the United Kingdom, and 

(b) is competent only if the conditions in subsection (3) which are applicable 

in the case are met. 

(3) Those conditions are— 

(a) if it can be determined from the indictment or complaint that the act 

constituting the offence took place— 

(i) either in Scotland or in England and Wales, or 

(ii) either in Scotland or in Northern Ireland, 

 that before the indictment or complaint was served, the prosecutor 

consulted the relevant director of public prosecutions about the 

prosecution, 

(b) if it can be determined from the indictment or complaint that the act 

constituting the offence took place either in England and Wales or in 

Northern Ireland but not in Scotland, that— 

(i) before the indictment or complaint was served, the prosecutor 

consulted both directors of public prosecutions about the 

prosecution, and 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence, 

(c) if neither paragraph (a) nor (b) applies, that before the indictment or 

complaint was served, the prosecutor consulted both directors of public 

prosecutions about the prosecution. 

(4) For the purposes of subsection (3)— 

(a) the relevant director of public prosecutions is— 

(i) in relation to subsection (3)(a)(i), the Director of Public 

Prosecutions (that is, the head of the Crown Prosecution Service), 

(ii) in relation to subsection (3)(a)(ii), the Director of Public 

Prosecutions for Northern Ireland, 

(b) the references to both directors of public prosecutions are to the Director 

of Public Prosecutions and the Director of Public Prosecutions for 

Northern Ireland. 

(5) For the purposes of subsection (2)(a), a person is not to be regarded as having 

been prosecuted in respect of the act constituting the listed offence, elsewhere 

in the United Kingdom, if a prosecution elsewhere in the United Kingdom was 

withdrawn in order to enable the prosecution of the person in Scotland. 
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(6) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 

4.>  

After section 8 

Michael Matheson 
 

18 After section 8, insert— 

<Commission of certain sexual offences outside the United Kingdom 

(1) Section 55 of the 2009 Act is amended as follows. 

(2) After subsection (2), insert— 

―(2A) If— 

(a) a person who is not a UK national or a UK resident does an act in a 

country outside the United Kingdom which would, if it had been done in 

Scotland, constitute a listed offence, 

(b) the act constitutes an offence under the law in force in that country, and 

(c) the person meets the nationality or residence condition at the relevant 

time, 

 proceedings may be brought against the person in Scotland for that listed 

offence as if the person had done the act there. 

(2B) The person meets the nationality or residence condition at the relevant time if 

the person is a UK national or a UK resident at the time when the indictment or 

complaint is served on the person.‖. 

(3) In subsection (3), for ―subsection (2)(b)‖ substitute ―subsections (2)(b) and (2A)(b)‖. 

(4) In subsection (4), after ―(2)(b)‖ insert ―or (2A)(b)‖. 

(5) In subsection (8), for the definition of ―UK national‖ substitute— 

――UK national‖ means an individual who was at the time the act 

mentioned in subsection (1) or (2A) took place— 

(a) a British citizen, a British overseas territories citizen, a British 

National (Overseas) or a British Overseas citizen, 

(b) a person who under the British Nationality Act 1981 is a British 

subject, or 

(c) a British protected person within the meaning of that Act,‖. 

 (6) In subsection (8), in the definition of ―UK resident‖— 

(a) after ―(2)‖ insert ―or (2A)‖, 

(b) omit ―, or who has subsequently become‖.> 

Section 10 

Michael Matheson 
 

19 In section 10, page 10, line 6, after <act> insert <or made the omission> 
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Michael Matheson 
 

20 In section 10, page 10, line 8, after <order> insert <(see section 15(1))> 

Michael Matheson 
 

21 In section 10, page 10, line 17, at end insert— 

<(5) Before deciding whether to make a sexual harm prevention order under this section, a 

court must— 

(a) if subsection (6) applies, hold a hearing at which the person against whom the 

order would be made and the prosecutor may appear or be represented, 

(b) if subsection (6) does not apply, either— 

(i) hold a hearing at which the person against whom the order would be made 

and the prosecutor may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order would be made and the prosecutor. 

(6) This subsection applies if, not later than rules of court may provide, the person against 

whom the order would be made gives notice to the court of a wish for a hearing to be 

held.>  

Section 11 

Michael Matheson 
 

22 In section 11, page 10, line 20, after <order> insert <(see section 15(1))> 

Michael Matheson 
 

23 In section 11, page 10, line 30, at end insert— 

<(2A) Before determining an application under this section, a sheriff must— 

(a) if subsection (2B) applies, hold a hearing at which the person against whom the 

order is sought and the chief constable may appear or be represented, 

(b) if subsection (2B) does not apply, either— 

(i) hold a hearing at which the person against whom the order is sought and 

the chief constable may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order is sought and the chief constable. 

(2B) This subsection applies if, not later than rules of court may provide, the person against 

whom the order is sought gives notice to the sheriff of a wish for a hearing to be held.> 

Section 12 

Michael Matheson 
 

24 In section 12, page 11, line 15, after <act> insert <or made the omission> 

463



 9 

Michael Matheson 
 

25 In section 12, page 11, line 17, after <act> insert <or made the omission> 

Michael Matheson 
 

26 In section 12, page 11, line 25, after <act> insert <or made the omission> 

Section 13 

Michael Matheson 
 

27 In section 13, page 11, line 35, leave out <charged in respect of the offence> and insert <or made 

the omission charged> 

Section 14 

Michael Matheson 
 

28 In section 14, page 12, line 11, leave out <constituting the offence> and insert <or made the 

omission charged> 

Michael Matheson 
 

29 In section 14, page 12, line 15, after <act> insert <or omission> 

Michael Matheson 
 

30 In section 14, page 12, line 15, at end insert <or made> 

Michael Matheson 
 

31 In section 14, page 12, line 18, after <done> insert <or made> 

Michael Matheson 
 

32 In section 14, page 12, line 20, after <act> insert <or omission> 

Michael Matheson 
 

33 In section 14, page 12, line 27, after <act> insert <or omission> 

Section 19 

Michael Matheson 
 

34 In section 19, page 16, line 1, after <must> insert— 

<(  ) if subsection (8) applies, hold a hearing at which the subject and the chief 

constable, and in the case of an order made under section 10, the prosecutor, may 

appear or be represented, 

(  ) if subsection (8) does not apply, either— 
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(i) hold a hearing at which the subject and the chief constable, and in the case 

of an order made under section 10, the prosecutor, may appear or be 

represented, or 

(ii)> 

Michael Matheson 
 

35 In section 19, page 16, line 2, after <make> insert <written> 

Michael Matheson 
 

36 In section 19, page 16, line 3, at end insert— 

<(8) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable, or, in the case of an order made under section 10, the prosecutor, gives 

notice to the sheriff of a wish for a hearing to be held.> 

Section 20 

Michael Matheson 
 

37 In section 20, page 16, line 22, after <made,> insert <may be made> 

Section 24 

Michael Matheson 
 

38 In section 24, page 18, line 18, after <means> insert <(except in section 20(1) to (3))> 

Michael Matheson 
 

39 In section 24, page 18, line 21, after <means> insert <(except in sections 10, 11 and 15(1))> 

Section 26 

Michael Matheson 
 

40 In section 26, page 19, line 4, after <order> insert <(see section 27(1))> 

Michael Matheson 
 

41 In section 26, page 19, line 20, at end insert— 

<(4) Before determining an application under this section, a sheriff must— 

(a) if subsection (5) applies, hold a hearing at which the respondent and the chief 

constable may appear or be represented, 

(b) if subsection (5) does not apply, either— 

(i) hold a hearing at which the respondent and the chief constable may appear 

or be represented, or 

(ii) give an opportunity to make written representations to the respondent and 

the chief constable. 
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(5) This subsection applies if, not later than rules of court may provide, the respondent gives 

notice to the sheriff of a wish for a hearing to be held.> 

Section 29 

Michael Matheson 
 

42 In section 29, page 21, line 25, after <must> insert— 

<(  ) if subsection (7) applies, hold a hearing at which the subject and the chief 

constable may appear or be represented, 

(  ) if subsection (7) does not apply, either— 

(i) hold a hearing at which the subject and the chief constable may appear or 

be represented, or  

(ii)> 

Michael Matheson 
 

43 In section 29, page 21, line 26, after <make> insert <written> 

Michael Matheson 
 

44 In section 29, page 21, line 26, at end insert— 

<(7) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable gives notice to the sheriff of a wish for a hearing to be held.> 

Section 30 

Michael Matheson 
 

45 In section 30, page 21, line 32, after <considers> insert <that— 

(a) there is a prima facie case that the person has done an (or, as the case may be, the) 

act of a sexual nature which is being relied on for the purposes of subsection (2) 

of section 26 in relation to the application for an order under that section, and 

(b)> 

Michael Matheson 
 

46 In section 30, page 21, line 32, leave out <do so> and insert <make an interim sexual risk order> 

Michael Matheson 
 

47 In section 30, page 22, line 3, after <made,> insert <may be made> 

After section 31 

Michael Matheson 
 

48 After section 31, insert— 
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<Requirement to serve order 

Requirement for clerk of court to serve order 

(1) Where a sheriff makes, varies or renews a sexual risk order or an interim sexual risk 

order, the clerk of the court must serve a copy of the order as made, varied or renewed 

(as the case may be) on the person against whom the order has effect. 

(2) Where a sheriff discharges a sexual risk order or an interim sexual risk order, the clerk 

of the court must serve a copy of the order effecting the discharge on the person against 

whom the order had effect.> 

Section 33 

Michael Matheson 
 

49 In section 33, page 23, line 20, after <act> insert <or made the omission> 

Michael Matheson 
 

50 In section 33, page 23, line 26, at end insert <while the relevant order has effect> 

Section 34 

Michael Matheson 
 

51 In section 34, page 24, line 17, after <means> insert <(except in section 30(1) to (3))> 

Michael Matheson 
 

52 In section 34, page 24, line 20, after <means> insert <(except in sections 26 and 27(1))> 

Section 35 

Michael Matheson 
 

53 In section 35, page 24, leave out lines 26 and 27 and insert <an equivalent order from elsewhere 

in the United Kingdom> 

Michael Matheson 
 

54 In section 35, page 25, line 2, leave out <England and Wales order or an equivalent Northern 

Ireland order> and insert <order from elsewhere in the United Kingdom> 

Michael Matheson 
 

55 In section 35, page 25, line 6, leave out <England and Wales order> and insert <order from 

elsewhere in the United Kingdom> 

Michael Matheson 
 

56 In section 35, page 25, leave out line 12 
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Michael Matheson 
 

57 In section 35, page 25, line 13, at end insert <(but excluding such an order made in Scotland)> 

Michael Matheson 
 

58 In section 35, page 25, line 15, at end insert (but excluding such an order made in Scotland)> 

Michael Matheson 
 

59 In section 35, page 25, line 16, at end insert <(but excluding such an order made in Scotland)> 

Michael Matheson 
 

60 In section 35, page 25, line 19, at end insert— 

<(  ) a restraining order made under section 5A of the Sex Offenders Act 1997, 

(  ) a sex offender order made under section 2 of the Crime and Disorder Act 

1998.> 

Section 38 

Michael Matheson 
 

61 In section 38, page 27, leave out lines 5 to 7 and insert— 

<(  ) an interim sexual offences prevention order under section 109 of the 2003 

Act, 

(  ) an interim risk of sexual harm order under section 5 of the 2005 Act,> 

Michael Matheson 
 

62 In section 38, page 27, line 20, after <a> insert <corresponding> 

Michael Matheson 
 

63 In section 38, page 27, line 21, at beginning insert <In subsection (3)(b)— 

 a ―corresponding new order‖ means— 

(a) in the case of a sexual offences prevention order, a sexual harm prevention 

order, 

(b) in the case of a foreign travel order, a sexual harm prevention order 

containing a prohibition on foreign travel (as defined in section 16(2)), 

(c) in the case of a risk of sexual harm order, a sexual risk order made under 

section 26, 

(d) in the case of an interim sexual offences prevention order, an interim 

sexual harm prevention order made under section 20, 

(e) in the case of an interim risk of sexual harm order, an interim sexual risk 

order made under section 30,> 
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Michael Matheson 
 

64 In section 38, page 27, line 24, at end insert— 

<(  ) in the case of an interim sexual offences prevention order, sections 20(10) 

to (12) and 23, 

(  ) in the case of an interim risk of sexual harm order, sections 30(9) to (11) 

and 32.> 

Michael Matheson 
 

65 In section 38, page 27, leave out line 29 

Schedule 2 

Michael Matheson 
 

66 In schedule 2, page 31, line 32, at end insert— 

<Police Act 1997 

 (1) The Police Act 1997 is amended as follows. 

 (2) In section 113CA(2)— 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 

(b) after paragraph (ib) insert— 
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―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed. 

 (3) In section 113CB(2)— 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 
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(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 

(b) after paragraph (ib) insert— 

―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed.> 

Long title 

Margaret Mitchell 

Supported by: Christine Grahame 
 

2 In the long title, page 1, line 2, leave out from second <provision> to <and> in line 3 
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JUSTICE COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
8th Meeting, 2016 (Session 4) 

 
Tuesday 1 March 2016 

 
 
Present:  
Christian Allard  

 
Roderick Campbell  

John Finnie  Christine Grahame (Convener)  
Margaret McDougall  Alison McInnes  
Margaret Mitchell  Elaine Murray (Deputy Convener)  
Gil Paterson  
 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee considered 
the Bill at Stage 2 (Day 1).  
 
The following amendments were agreed to (without division): 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17 and 18.  
 
The following amendments were disagreed to (by division)—  

70 (For 3, Against 6, Abstentions 0)  
72 (For 3, Against 6, Abstentions 0)  
73 (For 3, Against 6, Abstentions 0)  
74 (For 3, Against 6, Abstentions 0)  
75 (For 3, Against 6, Abstentions 0) 
76 (For 3, Against 6, Abstentions 0)  
77 (For 3, Against 6, Abstentions 0)  
78 (For 3, Against 6, Abstentions 0)  
79 (For 3, Against 6, Abstentions 0)  
80 (For 3, Against 6, Abstentions 0)  
81 (For 3, Against 6, Abstentions 0)  
82 (For 3, Against 6, Abstentions 0)  
1 (For 2, Against 7, Abstentions 0).  
 

The following amendments were moved and, no member having objected, 
withdrawn: 69, 71, 4, 67 and 3.  
 
Amendment 68 was not moved.  
 
The following provisions were agreed to without amendment: sections 1, 2, 3, 4, 5, 6 
and 9. 
 
The following provisions were agreed to as amended: schedule 1 and sections 7 and 
8.  
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The Committee ended consideration of the Bill for the day section 9 having been 
agreed to.  
 
Roderick Campbell declared an interest as a member of the Faculty of Advocates. 
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11:11 

On resuming— 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 2 

The Convener: Item 2 is the Abusive Behaviour 
and Sexual Harm (Scotland) Bill. I will try to 
ensure that we get through all the amendments 
today, so speeches should be short and sharp. 
Members should have copies of the bill, the 
marshalled list and the groupings of amendments. 

I welcome to the meeting the Cabinet Secretary 
for Justice, Michael Matheson, and his officials. I 
do not need to tell members that the officials are in 
a supporting capacity and cannot speak during the 
proceedings. They know that and you know that. 

Section 1—Aggravation of offence where 
abuse of partner or ex-partner 

The Convener: Amendment 69, in the name of 
Margaret Mitchell, is in a group on its own. 

Margaret Mitchell: Amendment 69, which was 
lodged on behalf of the Law Society of Scotland, 
would restrict the test for the domestic abuse 
aggravation to intent rather than intent or 
recklessness to cause a partner or ex-partner to 
suffer physical or psychological harm. It was 
lodged as a probing amendment to generate 
further discussion about the inclusion of 
recklessness. 

In its submission to the Justice Committee prior 
to stage 1, the Law Society expressed concern 
about the inclusion of the aggravation provision, 
which it stated would in practice be “difficult to 
prove” because of the requirement to establish 
intent or recklessness. It thought that that in turn 
would risk having the perverse effect of limiting the 
application of the domestic abuse aggravation, 
which is supposed to help to ensure that such acts 
are treated by the courts with the seriousness that 
they deserve. 

Furthermore, it was established during stage 1 
scrutiny that there is no requirement for a past 
pattern of abusive behaviour to be set out in the 
charge. In other words, it would apply to a first 
offence. 

Although I believe that the intent test is robust 
and objective, I have concerns that the adoption of 
the recklessness test for a first offence, as 
opposed to a second offence or subsequent 
offences where a pattern of behaviour has been 
established, is potentially more subjective. I am 
less concerned about the technicalities of the 
amendment, which may, I readily accept, be faulty. 
The point of lodging the amendment and raising 
the matter is purely to generate more discussion 
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about it and to hear the cabinet secretary’s 
comments on it, particularly on the first offence 
and recklessness issues. 

I move amendment 69. 

Elaine Murray: I oppose amendment 69. I think 
that it would provide abusers with a defence that 
they did not mean to do what they did. I listened to 
what the Law Society had to say in its evidence to 
us, but I am afraid that I do not accept it. It would 
be dangerous to remove the recklessness part, 
because that would provide that defence to 
perpetrators. 

Roderick Campbell: I concur with Elaine 
Murray’s views about the wideness of the 
provision. From looking back at its evidence, I 
think that the Law Society seemed to be 
instinctively of the view that domestic abuse cases 
are currently given a lot of special attention in the 
courts and that adding an aggravation would 
somehow be a step too far. I am not sure in many 
respects that I understand its position beyond that, 
and I would be grateful for further comment from 
the cabinet secretary on the issue of recklessness. 

11:15 

The Convener: And, on cue, cabinet secretary. 

The Cabinet Secretary for Justice (Michael 
Matheson): Amendment 69 relates to the 
domestic abuse aggravator in section 1.  

The bill provides that, where an offence is 
committed against an offender’s partner or ex-
partner, it is sufficient to prove that the accused 
was reckless about whether, in committing the 
offence, they would cause their partner or ex-
partner physical or psychological harm in order for 
the aggravator to operate. Amendment 69 would 
restrict the circumstances in which the aggravator 
would operate so that it would be only offences 
that involved abuse of a person’s partner or ex-
partner where it was proven that the accused 
intended, in committing the offence, to cause their 
partner or ex-partner to suffer physical or 
psychological harm.  

We have taken the approach in the bill because 
we consider that where, for example, a person 
commits a sexual offence against their partner or 
ex-partner, or assaults them, it should not be open 
to them to argue that the aggravation should not 
apply because it was not their intent to cause their 
partner physical or psychological harm. We 
consider it appropriate that in circumstances 
where it is a foreseeable consequence of 
someone’s actions that their partner or ex-partner 
was going to suffer physical or psychological 
harm, the aggravation should operate. That means 
that recklessness should be included. 

We do not consider that it should be open to 
offenders to argue that the aggravation does not 
apply because, though they were reckless about 
whether, in committing an offence against their 
partner, they might cause them physical or 
psychological harm, it cannot be proven that that 
was their intention in committing the offence. 
Therefore, we would invite members to oppose 
amendment 69. 

Margaret Mitchell: It is clear that amendment 
69 is a probing amendment. What the cabinet 
secretary has not addressed in his comments is 
the issue of recklessness when it is a first offence. 
I would ask him at least to consider that at stage 3. 
I would have no difficulty with recklessness for a 
second offence, with a pattern established. 
However, it is worth teasing out the matter with the 
intention of making the legislation as robust as 
possible and giving the best protection to those 
people who suffer from domestic abuse.  

Amendment 69, by agreement, withdrawn. 

Section 1 agreed to.  

Section 2—Disclosing, or threatening to 
disclose, an intimate photograph or film 

The Convener: Amendment 70, in the name of 
Margaret McDougall, is grouped with amendments 
72 to 82. 

Margaret McDougall: The aim of these 
amendments is to expand the disclosure section in 
the bill. The bill only covers the disclosure of 
photographs and film. The amendments, which 
are supported by Scottish Women’s Aid, seek to 
broaden that to include a photograph or film of an 
intimate situation, sound recordings containing 
intimate content or an intimate written 
communication, which is the purpose of 
amendment 73. 

If we cover disclosure only of photograph or film, 
there will be a loophole in the bill. When it comes 
to sharing, for example, screenshots of intimate 
text-based conversations or the sharing of intimate 
content in the form of texts or sound on the 
internet or social media, as Scottish Women’s Aid 
stated, by specifying photographs and films the bill 
excludes the sharing of private and intimate 
written and audio communications. The exposure 
of the threat of sharing those has the same 
outcome—it is designed to humiliate and control 
the victim. Sometimes, text and images are sent at 
the same time. Will we criminalise the image but 
not the abusive and threatening text? For 
example, the sharing of an intimate image on 
Facebook without consent would be a 
prosecutable offence under the bill. However, if 
someone were to share an intimate conversation 
or a screenshot of an intimate conversation, that 
would not be covered. I would argue that the 
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sharing of that type of content could have the 
same effect as sharing intimate images without 
consent; it could cause just as much fear, alarm or 
distress to the victim and arguably would be 
designed to do so.  

Amendment 70 is a technical amendment that 
updates the bill to reflect the expansion of the 
definition. In effect, amendment 70 removes the 
text 

“A discloses or threatens to disclose, a photograph or film 
which shows, or appears to show, another person (‘B’) in 
an intimate situation” 

and replaces it with a reference to 

“an item”,  

which is defined in the subsection that amendment 
73 introduces,  

“that involves another person ... in a way mentioned in that 
subsection”.  

Amendment 72 and amendments 74 to 79 are 
all technical amendments that replace references 
to “photograph or film” throughout the bill to “item”. 
What we mean by “item” is defined in amendment 
73.  

Amendment 80 is a further technical 
amendment that adds a reference to the new 
section 2(1A)(a) that was created by amendment 
73. Amendment 81 is again a technical 
amendment adding further reference to the new 
subsection that is created by amendment 73. 

Finally, amendment 82 clarifies what we mean 
by “intimate” conversations, messages or 
communications. They need to include references 
to an act that is considered sexual or content that, 
taken as a whole, is considered to be of a sexual 
nature. Further to that, the content must not have 
been expected to be distributed or there was an 
understanding that it would be kept private.  

These amendments are supported by Scottish 
Women’s Aid and Victim Support Scotland.  

Police Scotland also gave evidence to the 
committee in support of including written and 
audio communication of this type in the bill. It said 
that the offence should take 

“cognisance of all forms of communication and distribution.” 

Although I understand that the sending of 
abusive messages is a criminal offence, the same 
does not always apply to the sharing of intimate 
material. These amendments ensure that the 
sharing of any intimate material without permission 
is covered under one bill. That cuts down on 
repetition and leads to a more streamlined and 
easier system. It also means that all offences are 
dealt with in the same manner.  

The current offence under section 127 of the 
Communications Act 2003 is not an appropriate 

offence for dealing with this behaviour as, first, it 
sets a very high threshold of the content of the 
message or other matter being 

“grossly offensive or of an indecent, obscene or menacing 
character”. 

Unlike the proposed offence in the Abusive 
Behaviour and Sexual Harm (Scotland) Bill, the 
offence under section 127 of the 2003 act can be 
tried only under summary procedure, not solemn 
procedure. That limits the overall custodial and 
financial penalties. The proposals allow for 
offences under this section to be tried under either 
summary or solemn procedure. 

Further, the maximum term of imprisonment 
under the summary procedure in section 127 is 
limited to six months, as opposed to the 12 
months in the bill, meaning that women or men 
who are abused by having private written and 
audio communications shared without their 
consent would have a lesser protection, and 
perpetrators may well tailor their behaviour to 
accommodate that gap in the law. 

With advances in technology making it easier to 
distribute information with or without consent, it is 
vital that the law keeps up to ensure that those 
who wish to cause harm are dealt with 
appropriately and consistently by the justice 
system. 

I ask the committee and the cabinet secretary to 
support my amendments. 

I move amendment 70. 

John Finnie: I have to say that I have changed 
my position on this matter. The intention of this 
section of the bill is very clear. Margaret 
McDougall talked about those with criminal intent 
tailoring their conduct. I think that the term 
“displacement” might be more appropriate. I am 
concerned that the bill is not future proofed. I think 
that the support of Women’s Aid is important, and I 
think that the comments from the police are also 
important. For all those reasons, I support the 
expansion of this disclosure section of the bill, and 
all the other amendments that go with it. 

Roderick Campbell: I recognise that there are 
different opinions from various groups about 
whether the section should be extended. I take on 
board the point that Margaret McDougall made 
about section 127 of the 2003 act, but it still 
provides a punishment. Also, we should all bear in 
mind section 38 of the Criminal Justice and 
Licensing (Scotland) Act 2010, which criminalises 
behaviour that causes fear and alarm. However, 
as Professor Chalmers said, it does not extend as 
far as distress. 

We should not forget that we have alternative 
ways to deal with these issues. I am still on the 
side of academics such as Professor McGlyn who 
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do not recommend that the law should cover text 
messages. We included a big section in our report 
about unintended consequences, and I think that 
those issues are still relevant. For the moment, I 
oppose the amendment. 

Alison McInnes (North East Scotland) (LD): I 
will not say very much, because I do not have 
much of a voice. I suggest that we proceed 
cautiously. I agree with what Roddy Campbell 
said, and I do not support this group of 
amendments. 

The Convener: Some people will wish that I 
would get that affliction occasionally. [Laughter.] 
The cabinet secretary is smiling in agreement at 
that comment, which is not a good thing to do. 

Michael Matheson: Amendments 70 and 72 to 
82 would expand the scope of the intimate images 
offence at section 2 to cover intimate sound 
recordings and written communications.  

As I set out in the Scottish Government’s 
response to the committee’s stage 1 report, we 
took a decision to restrict the offence to the 
sharing of intimate images because almost all the 
cases that we are aware of have involved the 
sharing of images. Unfortunately, we are all too 
aware that there are far too many websites set up 
specifically to enable people to post intimate 
photographs or films of their partners or ex-
partners. I am not aware of similar websites on 
which people post voice messages or emails 
written by or to their partner or ex-partner.  

The sharing of images that may enable a 
complete stranger to identify the victim is, in our 
view, a betrayal of trust and a breach of privacy, 
which is especially likely to cause distress. That is, 
of course, part of the justification for the new 
offence.  

It is worth remembering that it will remain 
possible for prosecutors to use existing laws in 
relation to the sharing of written or recorded 
material—in appropriate cases—by using, for 
example, the Communications Act 2003 offence, 
or the offence of threatening or abusive behaviour.  

The committee’s stage 1 report noted that a 
majority of the committee support restricting the 
scope of the offence to photographs and films, and 
that the committee is mindful of the risk of 
unintended consequences if the bill takes too wide 
an approach in this area.  

On the question of unintended consequences, I 
note that these amendments apply not only to 
intimate recordings—written or spoken by the 
victim—but also those directed to or left for the 
victim. A perverse effect of that is that a person 
could face criminal liability for publishing or 
disclosing a communication that they themselves 

had written, or a voicemail message that they had 
left.  

More generally, although it is hard to envisage 
circumstances in which someone would have 
legitimate reason to share intimate photographs or 
films of their partner or ex-partner with a third party 
without their consent, it is easier to imagine 
circumstances in which they might wish to share a 
written message or voice message with a friend. 
They may, for example, be confused or even 
fearful because of what they might consider to be 
disturbing sexual content in a message sent to 
them. They may wish to seek advice about what to 
do about that and, if these amendments are 
agreed to, they could be criminally liable in those 
circumstances. It may be helpful if I give the 
committee an example of how that could apply in 
our understanding of Margaret McDougall’s 
amendments—how they could criminalise 
behaviour in the following circumstances.  

11:30 

Two 13-year-olds exchange messages about a 
celebrity. During the exchange, one of the 
teenagers indicates that they fancy the celebrity 
and would like to have sexual relations with them. 
The other teenager decides to share that text with 
other people in their class at school. In that 
situation, a communication has taken place that a 
reasonable person would consider to be sexual in 
nature and a reasonable person would expect to 
be kept private. The person who shared the text 
has committed a criminal offence if it can be 
shown that they were reckless about whether 
sharing the message would cause the other 
person fear, alarm or distress. However, although 
it would probably be embarrassing and distressing 
for the person whose message has been shared, 
our view is that the person who has shared the 
message should not be committing an offence. It 
is our understanding that Margaret McDougall’s 
amendments would criminalise such behaviour. 

As we said in our response to the committee’s 
stage 1 report, we are happy to monitor the issue 
as the offence is implemented to assess whether 
we need to reconsider the scope of the offence in 
the future. However, we consider that the scope of 
the offence that is contained in the bill takes the 
right approach and therefore ask members not to 
support amendments 70 and 72 to 85. 

Margaret McDougall: I understand that 
amendment 70 might introduce unintended 
consequences, but you have to show criminal 
intent to break the law and be charged with a 
crime. As the amendment has been written, it will 
still be in line with the aims of the bill and it should 
be included. 

479



35  1 MARCH 2016  36 
 

 

The cabinet secretary gave an example of two 
13-year-olds. Tam Baillie, the children’s 
commissioner, gave evidence that young people 
should not be exempt from the bill, because their 
age is taken into account; they would go before 
the children’s panel and be dealt with in that way. 

If the cabinet secretary is not inclined to accept 
these amendments, would he be happy to work 
with me to ensure that the expanded definition 
goes into the bill in some form? If it does not go 
into the bill, the system will be left open to abuse 
as too many loopholes exist that allow the law on 
the sharing of photographs and films to be 
circumvented. If an offence exists under the 
Communications Act 2003 and the act has been 
used without any unintended consequences, the 
Scottish offence is perfectly capable of being 
defined in similar terms to meet the lack of suitable 
penalties under the 2003 act. I am going to 
move— 

The Convener: You have already moved it and, 
because you have asked the cabinet secretary to 
respond, I will allow him to do so. 

Michael Matheson: The first thing that I should 
say is that recklessness is not the same as intent, 
and the test is less onerous in those cases. 

I am always willing to have discussions with 
members, but I have set out the potential 
unintended consequences of taking the route of 
expanding the offence. I am not minded to do so, 
but I am more than happy to discuss that with the 
member if she chooses to do so prior to stage 3. 
However, that is not a commitment to look at 
extending the scope of the offence. 

The Convener: It is decision time, Margaret. 

Margaret McDougall: I note what the cabinet 
secretary says, but I will press amendment 70. 

The Convener: The question is, that 
amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 70 disagreed to. 

The Convener: Amendment 71, in the name of 
Margaret Mitchell, is in a group on its own. 

Margaret Mitchell: Section 2 will create a new 
offence of disclosing, or threatening to disclose, an 
intimate photograph or film. Under section 2(1), an 
offence will be committed if, among other things, 
person A 

“intends to cause B fear, alarm or distress or A is reckless 
as to whether B will be caused fear, alarm or distress”. 

Amendment 71, which I have lodged on behalf of 
the Law Society of Scotland, is a probing 
amendment that seeks to limit the offence to being 
proved if person A had intended to cause fear, 
alarm or distress to person B, as opposed to 
having been reckless as to whether B would suffer 
fear, alarm or distress as a result of the disclosure 
of or threats to disclose an intimate photograph or 
film. 

During stage 1, the Faculty of Advocates and 
the Law Society expressed concern about the 
inclusion of recklessness within the mens rea of 
this offence. The faculty provided the example of a 
person who comes home to find his flatmate 
asleep on the sofa wearing only his boxer shorts 
and takes a picture of the flatmate, finding it 
amusing. He has no intent to cause fear, alarm or 
distress, but is reckless in that regard. The faculty 
pointed out that in such a scenario, if the person 
showed the picture to someone else, he would, 
under the bill, be guilty of an offence, and the bill 
would offer no defence. Similarly, the Law Society 
said: 

“There should be intention to cause harm or humiliation, 
rather than recklessness. The term ‘recklessness’ is too 
wide.”—[Official Report, Justice Committee, 17 November 
2015; c 39.]  

I would therefore welcome the cabinet 
secretary’s comments, especially in view of the 
comments that he has just made to Margaret 
McDougall about the unintended consequences of 
including an intimate voice recording or written 
communication. 

I move amendment 71. 

Elaine Murray: I oppose amendment 71, for 
many of the reasons why I opposed amendment 
69. As I said during the stage 1 debate, I have no 
sympathy for the flatmate who takes a picture of 
his flatmate in his boxer shorts and posts it round 
the world. That is completely unacceptable, and I 
cannot see why there should be any sort of 
defence in such circumstances. 

The Convener: Boxer shorts are featuring 
highly in today’s conversation. I know we are 
going to have more of this. 

Roderick Campbell: Perhaps I should refer to 
my interest— 
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The Convener: I thought that you were going to 
refer to your boxer shorts for a moment. 

I beg your pardon—that was very silly of me. 

Roderick Campbell: That would be too much 
information, convener. I was referring to my entry 
in the register of members’ interests and my 
membership of the Faculty of Advocates. 

I take a contrary view to that of Mr Meehan, and 
I remind people that Catherine Dyer, from the 
Crown Office and Procurator Fiscal Service, talked 
about the important test being the impact on the 
victim. People do not regard themselves as victims 
unless something has happened to them, and in 
the scenario that was described, it is hard to see 
that the person would regard himself as a victim. 

The Convener: Thank you, and I apologise for 
my frivolity. I must take my pills. 

Gil Paterson: I agree with Rod Campbell. The 
issue is what happens to the victim, rather than 
the perpetrator. 

Michael Matheson: On amendment 71, which 
relates to the intimate images offence in section 2, 
the bill provides that where a person discloses or 
threatens to disclose an intimate image of another 
person, it is sufficient that they were reckless as to 
whether they would cause the person who was 
featured in the image fear, alarm or distress for the 
offence to be committed. Amendment 71 seeks to 
restrict the circumstances in which the offence 
could be committed to ones in which it was proven 
that the accused had intended to cause the person 
featured in the image to suffer fear, alarm or 
distress. 

The reason why we have taken the approach 
that we have taken in the bill is that we consider 
that it should not be open to an accused to escape 
criminal liability because, although they might 
have been well aware that the disclosure of an 
intimate image would cause the person who 
appeared in the image to suffer fear, alarm or 
distress, that was not their intention. Instead, they 
might have disclosed the image for, say, financial 
gain, for a joke or to show off to friends. 

We consider it appropriate that the offence is 
committed in circumstances in which it is a 
foreseeable consequence of someone’s decision 
to disclose or threaten to disclose an intimate 
image that they will cause the person who appears 
in the image to suffer fear, alarm or distress. That 
is what the bill provides by having recklessness as 
well as intent as the mens rea of the offence. We 
do not consider that it should be open to offenders 
to argue that they are not guilty of the offence 
because, although they were reckless as to 
whether, in disclosing an intimate image, they 
might cause the person to suffer fear, alarm or 

distress, it cannot be proven that that was their 
intention. 

I therefore invite members to oppose 
amendment 71. 

Margaret Mitchell: Clearly, a balance has to be 
struck. I think that today’s discussion has been 
useful in highlighting the issue and teasing out the 
intention behind the inclusion of recklessness with 
regard to not only the impact on the victim but the 
powerful warning that it sends to individuals 
posting images to always stop and think about the 
potential consequences, unintended or otherwise, 
of doing so. 

With that in mind, I seek leave to withdraw 
amendment 71. 

Amendment 71, by agreement, withdrawn. 

Amendment 72 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 72 disagreed to. 

Amendment 73 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 73 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 
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The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 73 disagreed to. 

Amendment 74 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 74 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 74 disagreed to. 

The Convener: Perhaps I should remind the 
committee that these are technical amendments. 
The member may wish to consider that. I will just 
leave it at that. 

Gil Paterson: Can I ask a question, convener? 

The Convener: No. I have said that they are 
technical amendments. It is up to the member who 
is moving the amendments. 

Gil Paterson: Are they competent? 

The Convener: Of course they are competent, 
but the matter is for the member to consider. 

Amendment 75 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 75 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 75 disagreed to. 

Amendment 76 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 76 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 76 disagreed to. 

Amendment 77 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 77 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 77 disagreed to. 

Amendment 78 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 78 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 
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Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 78 disagreed to. 

Amendment 79 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 79 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 79 disagreed to. 

Amendment 80 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 80 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 80 disagreed to. 

The Convener: Amendment 4, in the name of 
Elaine Murray, is in a group on its own. 

Elaine Murray: One of my colleagues was 
contacted on behalf of Professors Clare McGlynn 
and Erika Rackley, professors of law at Durham 
University and the University of Birmingham, in 
connection with this bill, to which they had 
submitted written evidence. They welcomed the 
proposal to introduce a new offence that 
criminalises the disclosure of an intimate 
photograph or film. Not only do such actions 
constitute a fundamental breach of privacy, dignity 
and sexual autonomy and a serious form of 
harassment and abuse, they are a form of cultural 
harm, impacting not only on the individuals 
involved but on society as a whole. 

11:45 

However, the professors also consider that the 
bill does not make appropriate provision for the 
distribution of private sexual images non-
consensually taken in a public place, including but 
not limited to, so-called upskirting images. As 
currently drafted, and in response to concerns 
about images of streakers or naked ramblers, 
distribution of such images is excluded from the 
criminal offence. Although I recognise that the 
taking of such non-consensual images is 
prohibited under the Sexual Offences (Scotland) 
Act 2009, there is no provision to prevent their 
distribution. Of course, the images might be 
distributed by another individual. 

The bill should cover the distribution of so-called 
upskirt or downblouse images and related images. 
Such images often end up on websites that are 
dedicated to the sharing of non-consensually 
taken private sexual photographs and/or 
pornographic websites. I understand that those 
sites are big business. In May 2015, one such site 
was exposed by the Mail on Sunday, and it was 
said to be receiving 70,000 views a day and was 
valued at £130 million. 

The professors’ recommendation is that the 
omission could be easily rectified by means of a 
defence of voluntary disclosure, which would 
prevent the criminalisation of images where the 
subject has voluntarily disclosed themselves, as in 
the case of a streaker. In addition, section 9(4B) of 
the Sexual Offences (Scotland) Act 2009 provides 
that an offence is committed where a person, A, 

“records an image beneath B’s clothing of B’s genitals or 
buttocks (whether exposed or covered with underwear) ... 
in circumstances where the genitals, buttocks or underwear 
would not otherwise be visible”. 

However, the bill also includes breasts and, 
apparently, in addition to upskirting websites, there 
are also downblousing websites where pictures of 
women’s breasts are exposed. 

In order to cover the distribution of intimate 
photographs that are taken without consent in a 
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public place and to include the wider definition of 
an intimate situation, the bill should be amended. 
Amendment 4 is a small amendment that I believe 
would achieve that. If the wording, which has been 
suggested by the legislation team and modified by 
Professor Rackley, could be improved, I would be 
happy to work with the Government on 
amendments at stage 3. However, I hope that I 
can have the committee’s agreement on the need 
for such an amendment—and I apologise for again 
having to discuss such unsavoury practices in 
public. 

I move amendment 4. 

Roderick Campbell: I understand where Elaine 
Murray is coming from, but my instinct is that, if we 
were going to deal with the issue, it would be by a 
further amendment to the voyeurism offence under 
the Sexual Offences (Scotland) Act 2009. 

The Convener: There speaks an advocate for 
us. He refers us to other legislation, which is 
useful. 

Michael Matheson: On amendment 4, which 
relates to one of the defences to the intimate 
images offence, the defence at section 2(5) 
currently operates so that, where the image or film 
that is shared has been taken in a public place 
with members of the public present, the accused 
will not be convicted. That is to avoid the situation 
where, for example, someone shares without 
consent a film or image of someone streaking at a 
sporting event and a criminal complaint is made to 
the police. In that situation, we do not think that a 
criminal offence should have been committed. 

Amendment 4 seeks to restrict the defence to 
circumstances where the person in the film or 
image consented to being in that intimate 
situation. The effect of amendment 4 would be that 
the public place defence would be available only 
where the subject of the film or photograph 
consented to being in an intimate situation in a 
public place. That could be, for example, a person 
who deliberately chooses to streak at a sporting 
event or a person at a naturist resort. The defence 
will not be available where a person distributes an 
image showing, for example, a subject of a 
photograph or film who has been stripped against 
their will or sexually assaulted in a public place. 

We understand and sympathise with the 
thinking that appears to lie behind amendment 4. 
We note that the defence would continue to apply 
where, for example, someone takes a photograph 
of a naked protestor in a public place. However, 
where someone had not consented to being in an 
intimate situation—for example, because they had 
been forcibly undressed in a public place—a 
person distributing the photograph or film could 
not avoid conviction simply because it was taken 
in a public place. 

That said, we think that the exact wording of 
amendment 4 does not quite achieve what we 
consider to be the intended effect. In particular, we 
think that someone who is exposed in a public 
place cannot always be said to have consented to 
be in an intimate situation, as that implies that 
someone else is always involved in their being in 
an intimate situation. Instead, we think that it 
would be more accurate to say that, on that 
occasion, they chose to be in an intimate situation. 
Therefore, we do not think that the amendment is 
worded correctly. 

The member has said that the amendment is 
intended to ensure that so-called upskirting or 
downblousing photographs taken in public places 
are covered by the offence. However, it is not 
clear to us that the amendment achieves that, as it 
is not clear that people who are photographed in 
such situations are in an intimate situation, as 
defined at section 3(1). In such cases, the person 
taking the photograph or film has operated 
equipment in such a way as to record an image of 
a person’s genitals, buttocks or breasts in 
circumstances where they would not otherwise be 
visible. Therefore, it is not clear that there was any 
exposure on the part of the person being 
recorded, either consensual or otherwise. 

It is for that reason that, in our response to the 
committee’s stage 1 report, I said that, if the 
distribution of voyeuristic upskirting images were 
to be made an offence, that would be best 
achieved by building on the voyeurism offence 
contained in the Sexual Offences (Scotland) Act 
2009. In addition, we would welcome time to fully 
consider the impact of restricting the defence, to 
ensure that there are no unintended 
consequences that would allow perpetrators to 
evade justice. 

In light of that, I would be happy to work with 
Elaine Murray ahead of stage 3 to see whether a 
workable amendment can be developed to 
address the issues that she has highlighted. On 
that basis, I ask the member not to move 
amendment 4. 

The Convener: Well, she has already moved it, 
so she has to decide whether to press or withdraw 
it. She can wind up first. 

Elaine Murray: I will not take up more time in 
winding up. I am pleased that the cabinet 
secretary has indicated his willingness to try to find 
a solution to what is an important and serious 
issue. The idea that young women or, indeed, 
young men—or women and men of any age—can 
be intruded on in this way and money made out of 
putting materials on to a website is abhorrent. I 
seek leave to withdraw the amendment, and I look 
forward to working with the cabinet secretary. 

Amendment 4, by agreement, withdrawn. 
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Section 2 agreed to. 

Section 3—Interpretation of section 2 

Amendment 81 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 81 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 81 disagreed to. 

Amendment 82 moved—[Margaret McDougall]. 

The Convener: The question is, that 
amendment 82 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
Murray, Elaine (Dumfriesshire) (Lab) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
McInnes, Alison (North East Scotland) (LD) 
Mitchell, Margaret (Central Scotland) (Con) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 82 disagreed to. 

Section 3 agreed to. 

Section 4 agreed to. 

Schedule 1—Section 2: Special provision in 
relation to providers of information society 

services 

The Convener: Amendment 5, in the name of 
the cabinet secretary, is grouped with 
amendments 6 and 7. 

Michael Matheson: Amendments 5 to 7 are 
minor amendments to ensure that schedule 1 to 
the bill does what it is intended to do and to 
ensure that the wording is consistent. Schedule 1 
makes provision in relation to the e-commerce 
directive, which requires the liability of information 
society service providers in respect of the section 
2 intimate images offence to be limited in certain 
ways. 

Amendments 5 and 6 adjust the wording of the 
provisions at paragraphs 2 and 3 of the schedule, 
which set out exceptions to the offence for internet 
service providers where they are caching or 
hosting information. To ensure consistency with 
paragraph 1 of the schedule, which sets out the 
exception for internet service providers that are 
acting as mere conduits, amendments 5 and 6 
adjust the wording of those paragraphs to refer to 
the circumstances in which a service provider is 

“not capable of being guilty of an offence”. 

Amendment 7 concerns the exception to the 
offence for internet service providers that are 
hosting information on their servers on the basis 
that they have no actual knowledge of illegal 
activity on their server. The amendment is to 
ensure that the exception applies in the right 
circumstances. The exception should apply if the 
service provider had no actual knowledge that an 
offence was committed under section 2. The 
amendment also has the effect of simplifying the 
drafting in paragraph 3(2). 

I move amendment 5. 

Amendment 5 agreed to. 

Amendments 6 and 7 moved—[Michael 
Matheson]—and agreed to. 

Schedule 1, as amended, agreed to. 

After section 4 

The Convener: Amendment 67, in the name of 
Alison McInnes, is grouped with amendment 68. 

Alison McInnes: I hope that amendments 67 
and 68 are uncontroversial. Amendment 67 would 
introduce a requirement on the Scottish ministers 
to carry out a public information and education 
campaign in connection with the new offence that 
is set out in section 2. 

Members might know that, in England and 
Wales, where a similar offence has been 
introduced, the Ministry of Justice is already 
running the “Revenge Porn: be aware b4 you 
share” campaign, which includes a Facebook 
campaign page, a Twitter hashtag, a revenge porn 
helpline to support victims and other promotional 
material. 

As modern technology is becoming a bigger part 
of our lives, we need to replicate that campaign to 
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ensure that as many people as possible are aware 
of the new offence. That includes not just potential 
victims but potential perpetrators, because the 
idea is to reduce the number of instances of the 
new offence. The written submission from Zero 
Tolerance outlined why a public awareness 
campaign is important. 

Similarly, my amendment 68 seeks to amend 
the current guidance on relationships, sexual 
health and parenthood education in schools. It has 
the same aims that I have already discussed. 
Barnardo’s and the National Organisation for the 
Treatment of Abusers have called for such a 
change, too. 

I hope that the committee will support my 
amendments. 

I move amendment 67. 

Margaret Mitchell: I am very supportive of the 
amendments, especially given the inclusion of the 
recklessness provision in section 2. 

Elaine Murray: I, too, am supportive of the 
amendments. An important part of what might be 
achieved by the bill is getting the message out that 
that sort of behaviour is unacceptable. It is also 
important that education in schools on sexual 
health and relationships gives out messages about 
consent and respect. Those are fundamental parts 
of what we used to call sex education, although it 
is taught in a broader sense now. It is important 
that the bill is accompanied by education of the 
general public and, particularly, education in 
schools. 

The Convener: I have to say that I am 
sympathetic, but—I beg your pardon, I see that 
Rod Campbell wants to comment. 

Roderick Campbell: I fully understand where 
Alison McInnes is coming from. There is a clear 
need to raise public awareness of the issue and to 
look at issues around education in sexual health. 
My query is whether we need to put that in 
legislation or whether we can rely on the 
Government’s general commitment to raise 
awareness. I do not see— 

The Convener: You took the words right out of 
my mouth—I am coming in now anyway, because 
I just want to. 

I am sympathetic to what the amendments 
propose, but I do not think that it is appropriate to 
put it in legislation. Governments should publicise 
changes in the law, particularly when they are 
creating an offence that was not there before. My 
only objection to the proposals is that I do not think 
that they are appropriate in primary legislation. 

Christian Allard: I want to share a small worry 
about telling youngsters that such a website 

exists. A revenge porn website should not get any 
advertisement from anybody. 

12:00 

Michael Matheson: Amendment 67 would 
place a duty on the Scottish ministers to carry out 
a public information and education campaign 
when the intimate images offence is commenced. I 
can confirm that the Scottish Government will take 
appropriate steps to promote public awareness of 
section 2 and its coming into force. As it is our 
intent to ensure that public awareness is raised 
prior to the implementation of the offence, 
amendment 67 is unnecessary to achieve what 
Alison McInnes seeks. 

In addition, such a requirement is not normally 
included in legislation. The statute book would 
become a bit crowded if we had a provision about 
publicity in relation to every new offence or policy 
that was put into law. 

We also consider that amendment 67 focuses 
entirely on the method of seeking to raise 
awareness, as it would require a publicity and 
education campaign rather than the raising of 
awareness, which we presume is Alison McInnes’s 
intent. We therefore consider the amendment to 
be technically deficient in its wording. On the basis 
of the commitment that I have made to Alison 
McInnes, I ask her to withdraw amendment 67. 

Amendment 68 would place a duty on the 
Scottish ministers to update guidance on 
relationships, sexual health and parenthood 
education in schools, to provide guidance on how 
issues relating to the intimate images offence are 
to be covered in such education. 

It might be helpful if I explain that relationships, 
sexual health and parenthood education is a 
recognised subject in the health and wellbeing 
section of curriculum for excellence. In December 
2014, the Scottish Government published 
guidance for schools on such education. The 
guidance notes that the education must take 
account of developments in online 
communications and ensure that children are 
informed of the law in Scotland on 
communications involving sexual content. 
Currently, that includes, for example, offences 
concerning indecent communications in the 
Sexual Offences (Scotland) Act 2009 and offences 
concerning the possession and distribution of 
indecent images of children. 

When the intimate images offence comes into 
force, it will become part of the law of Scotland, 
and therefore the existing guidance already sets 
out that relationships, sexual health and 
parenthood education will cover the intimate 
images offence. I understand why the amendment 
has been lodged but, on the basis of the 
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explanation that I have given and my commitment 
that we will work to publicise the new offence, I 
invite Alison McInnes not to move amendment 68, 
as it is unnecessary to achieve the policy aim. 

Alison McInnes: I am grateful for the cabinet 
secretary’s reassurances, which I am happy to 
accept. I am particularly happy that he is talking 
about having a public campaign in advance of the 
legislation’s coming into force. Heaven forbid that I 
should press an amendment that has been found 
to be deficient, so I would like to withdraw 
amendment 67. 

Amendment 67, by agreement, withdrawn. 

Amendment 68 not moved. 

Section 5 agreed to. 

Section 6—Jury directions relating to sexual 
offences 

The Convener: Amendment 1, in the name of 
Margaret Mitchell, is grouped with amendment 2. 

Margaret Mitchell: Amendment 1 would 
remove section 6, which sets a precedent by 
introducing statutory jury directions, and 
amendment 2 is consequential. 

The section 6 statutory jury direction applies 

“in a trial on indictment for a sexual offence” 

when evidence has been given that the 
complainer 

“did not tell, or delayed in telling, anyone ... about the 
offence, or ... did not report, or delayed in reporting, the 
offence to any investigating agency” 

such as the police. It also applies when 

“evidence is given which suggests that the sexual activity 
took place without physical resistance” 

by the complainer, or when 

“a question is asked, or a statement is made, with a view to 
eliciting, or drawing attention to, evidence of that nature.” 

The Scottish Government has insisted that the 
introduction of the statutory jury direction would be 
sufficiently flexible for judges to make appropriate 
decisions. In reality, it strikes down one of the 
central tenets of Scots law: namely, the 
independence of the judiciary and the separation 
of powers. 

Others have described it as a worrying example 
of constitutional creep, and those concerns are 
shared by the legal profession. The Law Society 
has stated that the move 

“represents a major departure from existing practice where 
the distinct roles of a judge and jury are clear”. 

Lord Carloway argued that the bill 

“sets a precedent. If Parliament dictates what should be 
said to juries by a judge in this area, other people will no 

doubt seek to extend that to other areas and will wish other 
directions to be given, and that is where we get into the 
constitutional divide.”—[Official Report, Justice Committee, 
8 December 2015; c 50.] 

Both the Law Society and the Faculty of 
Advocates have argued that the Scottish 
Government has not made a sufficiently strong 
evidential case that, in the circumstances that the 
directions have been tailored for, juries acquit for 
the wrong reasons. 

This dangerous precedent is being set despite 
the fact that, as I said in the stage 1 debate, the 
issues that the statutory jury directions seek to 
address can adequately be dealt with by the use 
of expert witnesses. The only reason that expert 
witnesses are not being used relates to the cost 
implications—a fact that was acknowledged by 
both Catherine Dyer, the chief executive of the 
Crown Office and Procurator Fiscal Service, and 
Lord Carloway, the then Lord Justice Clerk. 
Furthermore, given that the Scottish Government 
is in the process of undertaking jury research, 
there is a strong case for waiting for the results of 
that research, which would provide important 
evidence about how juries reach decisions and 
whether those misconceptions exist. 

I therefore ask the Scottish Government to think 
again about interfering with judicial independence 
and urge it to remove the provisions from the bill. 

I move amendment 1. 

The Convener: I support amendment 1—which 
goes to show that we are very flexible on this 
committee. I have a serious concern. I fully 
support the argument that has been made by 
Margaret Mitchell—and by Lord Carloway and 
Sheriff Liddle—that it is a serious matter for 
legislators to tell a judge what directions he must, 
with some exceptions, give to a jury. To me, that 
crosses a line. We have a clear division between 
legislators and those who implement the law, 
which it is important to maintain. 

Both Lord Carloway and Sheriff Liddle made the 
point that there is a constitutional issue at stake. 
When John Finnie asked what the position would 
be if the provisions came into practice, Lord 
Carloway said: 

“We are all members of a democracy and we respect 
Parliament’s legislative function. We do not get upset in the 
way suggested. If Parliament wants to tell judges to give 
the jury the directions proposed in the bill, we will give 
them.” 

However, he went on to say: 

“we have stated that it is traditionally the role of the 
judge, rather than Parliament, to decide on jury directions. 
That is the way that it has been in the division of 
constitutional responsibilities, but that takes us only so far. 
In any jurisdiction in the Commonwealth, it is very rare for a 
Parliament to dictate to judges what they should say in jury 
directions, although it has been done in a couple of 
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jurisdictions. If you want us to say something specific in jury 
directions, we will do so. However, we are just saying that 
what is proposed is not necessarily the best way of doing 
that.”—[Official Report, Justice Committee, 8 December 
2015; c 46.] 

That is a heavyweight opinion from the Lord 
President. As Margaret Mitchell says, he argued 
that 

“it sets a precedent. If Parliament dictates what should be 
said to juries by a judge in this area, other people will no 
doubt seek to extend that to other areas and will wish other 
directions to be given, and that is where we get into the 
constitutional divide.”—[Official Report, Justice Committee, 
8 December 2015; c 50.] 

In my view, a line is being crossed that must not 
be crossed. The same point was made by Sheriff 
Liddle. There are other issues about the 
practicalities and how effective, or ineffective, the 
provisions will be if they are agreed to. I know that 
there is not a majority of committee members in 
favour of Margaret Mitchell’s position or mine, but 
that does not matter a whit to me; what matters to 
me is that we are crossing a very important 
constitutional line by telling a judge, in statute, 
what must be said to a jury. That has not been 
done before and, to use the thin-end-of-the-wedge 
argument, if we do it once, we might do it again 
because somebody will use it as a precedent. 

I fully support amendment 1. Amendment 2, 
which amends the long title, is simply 
consequential to amendment 1. 

Elaine Murray: I do not agree with my friends 
Margaret Mitchell and Christine Grahame on this 
issue. We know that the public have 
misconceptions about the way in which rape 
victims behave. For example, they often have 
misconceptions about the degree of physical 
resistance or the speed at which somebody would 
report the fact that they had been raped. Juries 
are made up of members of the public and 
members of juries may also have misconceptions 
about the reactions of people who have been 
raped. We know that it is difficult for rape cases to 
come to court for a number of reasons that relate 
to corroboration, although I will not go into that 
debate again. We also know that around 15 per 
cent of not proven verdicts—the highest 
percentage—are given on rape cases. 

It is necessary for the judge to be able to put 
right any misconceptions that a jury may have that 
could prevent a victim of rape from getting the 
justice that they deserve. There is an argument 
about such provisions being extended to other 
areas, but we are legislating for a specific instance 
in which judges must give jury directions. To 
extend directions to any other area of law, we 
would have to legislate. Therefore, I do not agree 
that directions will suddenly creep into all sorts of 
other areas of law. They would have to be 

introduced by specific primary legislation for that to 
happen. 

I will oppose amendments 1 and 2. 

Christian Allard: Not for the first time, I agree 
with Elaine Murray. The matter relates to sexual 
offences in which, unfortunately, the victim is more 
likely to be of a specific gender. Elaine Murray 
talked about misconceptions. The policy 
memorandum to the bill talks about 

“certain ill-founded preconceptions held by members of the 
public”. 

It is important to say that those preconceptions are 
ill founded and, as long as we have those 

“ill-founded preconceptions held by members of the public”, 

jury directions should be in legislation, because 
the preconceptions must be challenged in a non-
adversarial manner. That would ensure that we 
had a way to rebalance what society thinks. If, in 
the future, society no longer has those “ill-founded 
preconceptions”, I would be happy for the 
provisions on jury directions to be removed from 
the legislation. However, given where we are just 
now, jury directions are the answer. 

Roderick Campbell: Unfortunately, I take a 
different view from Margaret Mitchell and the 
convener on the matter. I accept that section 6 
does not find favour with what I might describe as 
the legal establishment. The key point to 
remember is that jury directions would be given 
only if there was an issue in the case in relation to 
delay or the absence of physical resistance. There 
is also a safeguard position that, if the judge feels 
that no reasonable jury could rely on the evidence, 
no direction needs to be given. 

Yes, section 6 sets a precedent. Yes, we do not 
have jury research because of the difficulties with 
the Contempt of Court Act 1981, although we will 
address that through the jury research that Lord 
Bonomy is undertaking. However, it is well 
established from other sources that juries have 
preconceptions. The matter has been flagged up 
for a while, so we need to bite the bullet and pass 
the bill with section 6 in it. 

John Finnie: The term “tradition” has been 
used a few times. The tradition that we have in 
Scots law is a fine one of an embarrassingly low 
level of convictions for heinous crimes. I set great 
store by the rights of the accused and do not 
doubt that the defence will tailor its comments to 
reflect any charge to the jury from the judge. Lord 
Carloway said that section 6 is not the best way of 
addressing the matter, but there have been plenty 
of opportunities for the judiciary to make 
suggestions of better ways of improving the 
situation. For those reasons, I will not support 
amendment 1. 
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12:15 

Gil Paterson: My experience with women’s 
groups, particularly Rape Crisis Scotland, 
suggests to me that some people on juries have 
preconceived ideas about how somebody would 
present or handle themselves. Would they be 
calm? Some people would expect them not to be 
calm, so there is a prejudice in the first place. I 
think that it would be good for the courts and for 
the system for simple explanations to be made. I 
do not think that judges should try in any way to 
influence people’s minds on the case, but there is 
evidence that a substantial number of people on 
juries have expectations about when people report 
and believe that, if someone delays reporting, the 
alleged crime did not take place. 

In fact, that is not the case, because there are 
complex reasons why people do not present. 
There could be a family reason. Quite often, 
people are raped by someone they know, and that 
could have a consequence because it could be a 
friend of the husband or wife. The consequences 
for the whole family, including the husband, the 
wife and the children, is a consideration. 

The victim might stay quiet rather than do the 
right thing and be brave—it is a brave person who 
presents in a Scottish court with regard to rape, 
because it a horrendous experience for them and 
they need to relive what has happened to them. In 
such circumstances, someone who has been 
raped may reflect on the matter for a good number 
of years before reporting it. It might well be that a 
second rape takes place and the previous victim 
hears about the second rape, which gives them 
the courage to put themselves through the mill and 
report what happened to them. 

It is a complex area for all those reasons, and it 
is good law that explanation and education are 
given if we know that people have preconceived 
ideas, which is prejudice. 

Michael Matheson: Amendments 1 and 2 
would remove the provisions in the bill relating to 
the introduction of statutory jury directions. The 
issue has been extensively debated during stage 
1, and I am pleased that the majority of the 
committee supported the jury direction provisions 
in its stage 1 report. 

Members do not need to be reminded that we 
have included those provisions in the bill to deal 
with the important underlying issue—which Elaine 
Murray highlighted—that some members of the 
public, and thus some members of a jury, will hold 
preconceived and ill-founded attitudes towards 
how sexual offences are committed and how 
someone who is subjected to a sexual offence is 
likely to act both when the offence takes place and 
afterwards. 

Some people think that anyone who carries out 
a sexual offence will almost always require to use 
physical force. In addition, some people think that 
the victim will always offer physical resistance 
when an offence is being committed and that they 
will always make an immediate report to the police 
after an offence has been committed. When jurors 
hold those views and when any of those scenarios 
has taken place, those unenlightened views can, 
unfortunately, be allowed to affect how the jurors 
consider the evidence in the case. 

Research clearly shows that people react in 
many different ways when a sexual offence takes 
place and in the aftermath of an offence having 
taken place. There is no one standard type of 
reaction that should be expected, and that body of 
research shows that it is a perfectly normal for a 
person not to offer physical resistance when a 
sexual offence is being committed or not to report 
the offence for a period of time. 

It is clear to us that jurors must consider the 
evidence that they have heard in the case, so the 
intent behind jury directions is simple: we want the 
focus of the jury to be on the evidence that is laid 
before them. Any preconceived and ill-founded 
attitudes that may be held should not play a part in 
the jury’s decision. 

Members are aware that judicial discretion as to 
whether jury direction is necessary is built into the 
provisions. If no issues relating to a delay in 
reporting a sexual offence are raised at trial, the 
jury direction is not required. Even in cases in 
which an issue relating to a delay may have been 
raised in evidence, the judge does not have to 
give direction if they consider that no reasonable 
jury would think that the issue of delay was 
material to whether the offence was committed. 
The judge has similar discretion over jury 
directions in relation to a lack of physical force or 
physical resistance. 

We consider that the jury direction provisions 
that are contained in the bill provide the right 
approach, with judicial discretion and flexibility 
built in. Therefore, the Scottish Government does 
not support amendments 1 and 2 in the name of 
Margaret Mitchell. 

The Convener: Thank you. As you can 
imagine, I am itching to sum up. However, it is not 
for me to do so; I will save that for stage 3, if we 
return to the issue at stage 3. In my view, there is 
a lot of material to attack, and Margaret Mitchell 
has the opportunity to do that. 

Margaret Mitchell: Thank you, convener. 

This is not—as Roddy Campbell seems to 
suggest—about the legal establishment opposing 
progress. The concerns that have been expressed 
by the so-called legal establishment have been 
expressed because the provisions interfere with 
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two important principles of democracy in Scotland. 
The first is the separation of powers, which is a 
fundamental constitutional principle. The second is 
the independence of the judiciary, which is a 
central tenet of Scots law. If section 6 started to 
interfere with that principle, a precedent would be 
set in one area of the law and it would then be fair 
game to argue that the same precedent and the 
same jury direction should apply in other areas of 
the law. In effect, once the genie is out of the 
bottle, it will be impossible to put it back. 

The cabinet secretary argued, somewhat 
disingenuously, that statutory direction is the only 
way to tackle the misconceptions that may be held 
by juries about the evidence that is laid in sexual 
offence cases. I do not think that anybody is 
arguing that those misconceptions do not—and 
have not—existed or that those misconceptions do 
not affect conviction rates. The important point is 
that there is another very effective way to address 
that, which was confirmed by the Crown Office 
and Procurator Fiscal Service and by Lord 
Caroloway, although they said that that effective 
remedy could not be employed without cost being 
incurred. Cost considerations should not take 
precedence and allow interference with the 
independence of the judiciary or with fundamental 
principles. 

For those reasons, I press amendment 1. 

The Convener: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
McDougall, Margaret (Central Scotland) (Lab) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
2, Against 7, Abstentions 0. 

Amendment 1 disagreed to. 

Section 6 agreed to. 

The Convener: It may be useful if I let the 
committee and the cabinet secretary know that we 
are going to go as far as amendment 18 and 
conclude at section 9 of the bill today. That will get 
us through a fair whack of it. We will not get 
through it all today. 

 

After section 6 

The Convener: Amendment 3, in the name of 
Margaret Mitchell, is in a group on its own. 

Margaret Mitchell: Amendment 3 provides that, 
when an application is made to recover the 
psychiatric, psychological or medical records of 
the complainer in the types of sexual offence 
cases that are listed in section 288C of the 
Criminal Procedure (Scotland) Act 1995, the 
complainer must be notified of their right to seek 
legal advice and to appoint a legal representative. 
They must also be given the opportunity to seek 
such advice and appoint such a representative. 

The amendment also provides that, when the 
complainer appoints a legal representative, that 
representative must be given the opportunity to 
submit written evidence and to represent the 
complainer at any hearing that relates to the 
application. The fees incurred by the legal 
representative will be borne by the Scottish legal 
aid fund, under regulations made by the Scottish 
ministers. 

As members know, this is the third bill in which I 
have sought to address the release of medical 
records, including psychiatric records, in sexual 
offence cases when the complainer would object 
to their release if they had the opportunity to do 
so. What is notably different on this occasion is 
that amendment 3 follows the recent decision, 
from February this year, in the judicial review 
petition of WF v the Scottish ministers, for which 
Rape Crisis Scotland was the intervener, which 
found that denying a complainer—in this case, a 
domestic abuse victim—the right to oppose the 
release of her medical records was a breach of 
her right to privacy under article 8 of the European 
convention on human rights. 

The Scottish ministers, defending their position, 
refused to make legal aid available, arguing that 
the victim had no right to be heard or represented 
in front of the sheriff on that application. However, 
on hearing the petition, Lord Glennie held that the 
Scottish ministers’ decision to refuse legal aid was 
based on an error of law and was contrary to the 
duty imposed on them by the Victims and 
Witnesses (Scotland) Act 2014, section 1 of which 
provides that 

“a victim or witness should be able to participate effectively 
in the investigation and proceedings.” 

Lord Glennie went on to say: 

“the complainer is entitled to have her ECHR rights 
protected effectively.” 

In drafting amendment 3, I took account of 
comments that the cabinet secretary made at 
stage 3 of the Criminal Justice (Scotland) Bill. The 
amendment applies not only to applications in the 
sheriff court but to similar applications in the High 
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Court for orders granting commission and 
diligence for the recovery of documents and 
orders for the production of documents. Medical 
records are often used to discredit a victim’s 
testimony. Therefore, it should be for the court to 
determine whether there is merit in having the 
documents released. The point is that, if the 
complainer is not there to object, only one side of 
the argument is heard. 

There is no reason why amendment 3 should 
not be agreed to, as it seeks merely to ensure that 
the judicial review decision is put in statute. 

I move amendment 3. 

Elaine Murray: I congratulate Margaret Mitchell 
on her tenacity in bringing the issue to the fore. 
She said that she has raised the matter in the 
context of three bills, but I thought that it was in 
the context of more bills than that. I do not know 
whether she has just managed to wear me down. 

The Convener: You were doing so well. 

Elaine Murray: Some of the issues about which 
I was previously concerned appear to have been 
addressed. I also think that the bill is probably the 
appropriate place for the provisions. 

In the past, I was concerned about having three 
lawyers in court to represent different people, and 
at one point it seemed that all complainers would 
get legal aid whereas now I note that the Scottish 
ministers will make provision for fees, so there 
could be some sort of scale relating to a 
complainer’s ability to get legal aid, as is the case 
for the accused. 

I have considerable sympathy with amendment 
3, particularly in the light of the case to which 
Margaret Mitchell referred. Without such 
provisions, a person’s human rights might not be 
respected. Therefore, I am inclined to support 
amendment 3. 

Alison McInnes: As Elaine Murray said, 
Margaret Mitchell’s tenacity on the issue is well 
known. I have supported her in the past, and I 
think that we have been vindicated by the recent 
judicial review. The Government has been wrong 
in law in its interpretation of the situation relating to 
petitions for the recovery of documents. It is clear 
that, in those circumstances, the Crown 
represents the public interest and not the victim’s 
right. However, at that point, the Crown should 
represent the victim’s right as one of a number of 
competing interests such as the right to a fair trial, 
the rights of any other victims and, indeed, public 
policy. 

There is no doubt that there is an anomaly that 
needs to be addressed, although legislation is not 
needed to do that. The cabinet secretary could 
amend legal aid regulations to do it, and I urge him 
to tell us today that he is considering that, because 

there has been a misunderstanding in law. We 
need to move forward on this really important 
issue. 

12:30 

Roderick Campbell: Margaret Mitchell has 
referred to the decision of Lord Glennie in the 
Court of Session on the judicial review petition of 
WF v the Scottish ministers. That relates to an on-
going case, so I must be careful in what I say. 

There were two important points in that 
decision. First, Lord Glennie clearly found that, 
procedurally, under article 8 of the ECHR, the lady 
concerned should have been given notice of the 
application for the witness summons. Having 
established that, Lord Glennie considered the 
issue of legal aid. As Margaret Mitchell suggests, 
he said: 

“as a matter of Convention jurisprudence, the complainer 
is entitled to have her ECHR rights protected effectively.” 

The key question was how those rights could be 
protected effectively if she was unable to have 
appropriate representation. 

The issues that have been raised might cause a 
substantial increase in the cost to the legal aid 
fund, but I hope that the cabinet secretary can 
help us on them. 

John Finnie: I concur with a lot of what Elaine 
Murray has said. For the second time today, this is 
an issue on which I have changed my position. 
Lord Glennie has made a very interesting ruling, 
and I am grateful that members are highlighting it. 
It brings us into the same realm that we were in 
regarding fatal accident inquiries, in which the 
public interest and the individual’s interest can 
sometimes conflict. 

I do not share Rod Campbell’s view that there 
will be substantial costs associated with the 
amendment. However, there is certainly the 
potential for substantial injury to individuals if the 
abuse that can be associated with the mere 
request for information is allowed to go 
unchallenged. Therefore, I will support Margaret 
Mitchell’s amendment. 

Michael Matheson: Members will recall, as 
Margaret Mitchell has alluded to, that similar 
amendments have been proposed in the past. I 
want to start now, as I started then, by 
sympathising very strongly with the intention 
behind the amendments. 

The day after amendment 3 was lodged, the 
Court of Session issued its judgment in the judicial 
review by WF.  

The Convener: Can I confirm, because slight 
alarm bells are ringing, whether the case is sub 
judice? Are we quite satisfied that it is not? 
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Michael Matheson: I will come on to that. 

The case dealt with representation from a 
complainer seeking to restrict access to her 
medical records in connection with a criminal 
case. I must remind the committee that the 
criminal proceedings concerned have not 
concluded.  

The Scottish Government will not appeal the 
decision. It is an important judgment and clarifies a 
number of issues that will lead to significant 
changes in procedure in cases where an 
application is made to recover sensitive 
information.  

The principles confirmed by this judgment apply 
in all applications for sensitive information—not 
just in cases of sexual offences. Lord Glennie 
applies his decision to:  

“any person whose Article 8 rights may be infringed by 
an order for recovery of medical records and other sensitive 
documents”.  

The article 8 right is to privacy. The rights that 
Lord Glennie found extend, therefore, not only to 
psychiatric, psychological or medical records, but 
to other sensitive information, and also to persons 
other than a complainer.  

I have informed the agents acting for WF of my 
determination granting their application for legal 
aid. I recognise that it was important to deal with 
that matter first, to allow the associated criminal 
trial to proceed without further disruption.  

Changes to the legal aid system require to be 
made for cases of this nature, and plans are being 
developed to deliver the necessary changes. 
Meantime, I have put in place interim 
arrangements that will allow the Scottish Legal Aid 
Board to provide legal aid in future similar cases. 
Importantly, a means test will not be applied in this 
interim arrangement. Legal aid, in the form of 
assistance by way of representation, will be 
available in appropriate circumstances for 
individuals whose sensitive records are being 
sought.  

Lord Glennie has confirmed that a right to 
intimation and a right to be heard, together with—
where appropriate—a right to representation, 
already exist. That means that there is no need for 
amendment 3, and as the amendment is set out in 
terms of sexual offences, it would introduce 
unnecessary confusion. What is relevant is the 
sensitivity of the records at issue, not the particular 
categorisation of the offences. 

I note that amendment 3 does not provide for 
intimation of the application directly to the person 
whose records are being sought. The judgment 
confirmed that a complainer or witness ought to 
have intimation of the application regardless of 
whether they decide to appoint a legal 

representative. The judgment also confirmed that 
the courts now have the powers to protect the 
rights in question. 

For the future, Lord Glennie recommended that 
rules of court be made to cover such applications. 
There is good reason for that. Rules are inherently 
more flexible. They are thus a more appropriate 
mechanism for dealing with the arrangements for 
asserting the rights. As Lord Glennie pointed out, 
that is the approach that is taken in civil cases in 
Scotland, and in England and Wales. 

The challenge for those who are members of 
the Criminal Courts Rules Council in developing 
the rules includes that of preserving the 
fundamental principle that complainers have no 
right to appear in criminal trials. Lord Glennie 
outlined several ways in which the rules that he 
considered desirable could operate, and not all of 
those involve the complainer appearing in every 
relevant hearing. There is an additional challenge 
in that, at present, we do not have data that shows 
what the potential demand might be. 

In those circumstances, we think that the 
inherent flexibility of rules of court in comparison 
with primary legislation is what is required. The 
Government has always made it clear that we 
wish to invest in support for victims. Members will 
be aware that I have previously outlined a 
monitoring exercise that we are undertaking of 
applications to lead character or history evidence. 
That is currently under way. The information that 
that exercise and any necessary follow-up provide, 
together with developing experience, will inform 
the development of the rules that Lord Glennie 
seeks. 

In summary, the aims of Margaret Mitchell’s 
amendment 3 have already been achieved and do 
not need to be legislated for. It is the case that the 
position today is that a court will require to ensure 
that the rights of complainers and others whose 
sensitive records are sought will be protected 
through a right to be intimated that sensitive 
records are being sought, and that a right to be 
heard will be given as consideration is given to 
whether the sensitive records will be disclosed. 
The Scottish ministers have directed the Scottish 
Legal Aid Board to provide legal aid—in the form 
of assistance by way of representation—to afford 
effective representation to those who seek to 
protect their sensitive information, and we will 
work to ensure that a permanent solution is put in 
place that will meet the requirements of Lord 
Glennie’s judgment. 

I therefore ask Margaret Mitchell to withdraw 
amendment 3. 

Margaret Mitchell: I am greatly encouraged by 
the cabinet secretary’s comments. He said quite a 
lot, which needs to be looked at in some detail to 
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ensure that the group of people we are talking 
about, for whom I have argued consistently over 
many years, will not be disadvantaged and that 
there will not be a time lag. It does not seem to me 
that amendment 3 would have that effect, but I am 
happy to seek to withdraw it at this stage and to 
work with the cabinet secretary to ensure that we 
have the kind of provision that Rape Crisis is in 
favour of on an issue that we know has been a 
barrier to getting a fair trial, and that we enable 
article 8 to be invoked for people whose medical, 
psychological and psychiatric records have been 
sought not for any justifiable reason but merely to 
discredit them in court. With that, I seek 
permission to withdraw amendment 3. 

The Convener: I think that you have done very 
well, Margaret. [Interruption.] We are not allowed 
to clap, although I know how you feel. It is a pity, 
but that is one of the little—well, I do not know; I 
could have let you clap. Why not? It is very 
unusual, but then we are quite an unusual 
committee at times. We have been sitting a very 
long time today. 

Amendment 3, by agreement, withdrawn. 

Section 7—Incitement to commit certain 
sexual acts elsewhere in the United Kingdom 

The Convener: Amendment 8, in the name of 
the cabinet secretary, is grouped with 
amendments 9, 10 and 18. 

Michael Matheson: Amendments 8 to 10 and 
18 address the point raised by Professor James 
Chalmers in his evidence to the committee during 
stage 1 about sections 7 and 8 of the bill 
concerning the extension of extra-territorial 
jurisdiction of Scottish courts to sexual offences 
against children committed in the other 
jurisdictions of the United Kingdom. 

The concern was that the bill as introduced 
defined “habitual resident of Scotland” to include 
persons who had become habitually resident after 
committing the criminal acts that are the focus of 
these provisions. As a result, dual criminality 
requirements for non-habitual residents of 
Scotland would not apply in relation to persons 
who become habitual residents of Scotland at 
some point after the criminal act. 

Professor Chalmers argued that the provisions 
as drafted had retrospective effect, because 
simply by moving to Scotland, a person could 
become criminally liable for an act that was not a 
crime in the place where they did it, at the time 
when they did it. 

As I said in my evidence to the committee, that 
is a largely theoretical concern, as the law 
concerning sexual offences against children in the 
different jurisdictions of the United Kingdom is very 
similar and it is hard to envisage acts that are 

criminal in Scotland that would be lawful in 
England, Wales or Northern Ireland, or vice versa. 
However, we consider that it is appropriate to 
remedy the issue through our amendments. 

Amendments 8 and 10 adjust the definitions of a 
“habitual resident of Scotland” that are to be 
inserted in sections 54 and 54A of the Sexual 
Offences (Scotland) Act 2009 so that they include 
only persons who were habitually resident in 
Scotland at the time that they committed or incited 
the act constituting a listed offence under Scots 
law. As such, a person can be held criminally 
liable for an act that was an offence under Scots 
law, but not under the law of the jurisdiction within 
the UK where the act took place, or where it was 
intended to take place, only if they were habitually 
resident in Scotland at the time they did so. 

Professor Chalmers also noted that the existing 
provision concerning extra-territorial jurisdiction at 
sections 54 and 55 of the Sexual Offences 
(Scotland) Act 2009 has the same problem. Our 
amendments 9 and 18 address that. 

It is worth noting that a slightly different 
approach has been taken with amendment 18, in 
that a person who was not a UK national or 
resident at the time that they committed the 
offence in a country outside the United Kingdom 
may be liable to be prosecuted for that offence if 
they subsequently take up UK residency or 
become a UK national, if the act in question also 
constituted an offence under the law in force in the 
country where the act took place at the time that it 
took place. We have provided for the amendment 
in this way to ensure that a person cannot take up 
UK residency or become a UK citizen and by 
doing so evade prosecution for a sexual offence 
against a child in another country. 

I move amendment 8. 

Roderick Campbell: I very much welcome the 
cabinet secretary’s comments. Those points were 
made by an academic. For the record, the points 
in relation to sections 54 and 55 of the Sexual 
Offences (Scotland) Act 2009 were highlighted by 
Gerard Maher of the University of Edinburgh, 
rather than Professor Chalmers. We had two 
academics making points and that really helped us 
with our evidence session on 17 November. I am 
really pleased that the cabinet secretary has taken 
note of it. 

Amendment 8 agreed to. 

Amendment 9 moved—[Michael Matheson]—
and agreed to. 

Section 7, as amended, agreed to. 
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Section 8—Commission of certain sexual 
offences elsewhere in the United Kingdom 

Amendment 10 moved—[Michael Matheson]—
and agreed to. 

12:45 

The Convener: Amendment 11, in the name of 
the cabinet secretary, is grouped with 
amendments 12 to 17. 

Michael Matheson: Amendments 11 and 17 
are intended to enable a prosecution to be brought 
in Scotland for a listed sexual offence against a 
child in a case where it is known that the act took 
place in the UK but the jurisdiction in which it took 
place is not known.  

Committee members will be aware of a case 
highlighted during a stage 1 evidence session in 
which it was alleged that a child was abused in a 
van travelling on the M74 between Carlisle and 
Dumfries and the abuser could not be prosecuted 
because it was not possible to establish whether 
the offence had been committed in England or in 
Scotland. Although such cases will be very rare, 
discussions with the Crown Office indicate that 
there has been at least one other case of this kind.  

We consider that it is also possible that a 
historical child sexual abuse case could arise 
where the victim lived as a child in Scotland and in 
another part of the UK—possibly even several 
other parts of the UK—and might not be able to 
say with certainty whether the abuse occurred in 
Scotland or in another part of the UK. 

Amendments 11 and 17 provide that an 
indictment or complaint in which a listed offence is 
charged does not need to contain information on 
which country in the United Kingdom the act took 
place. However, if the indictment does not identify 
the country where the act took place, certain extra 
limitations apply to the prosecution of the offence 
in Scotland. 

Those are, first, that prosecution is not 
competent if the person charged with the offence 
has been or is being prosecuted for the act 
constituting the offence elsewhere in the UK and, 
secondly, that the director of public prosecutions in 
any jurisdiction in which the offence may have 
been committed must be consulted before the 
prosecution is initiated.  

Provision is also made for the unlikely situation 
in which, as part of a course of conduct also 
involving offences alleged to have been committed 
by the accused person in Scotland, the 
prosecution wishes to libel a listed offence that 
may have been committed in England, Wales or 
Northern Ireland but which it is not alleged was 
committed in Scotland. In those circumstances, 
both heads of public prosecution must be 

consulted and the person must also be charged 
with a listed offence alleged to have been 
committed in Scotland. 

Amendments 12 and 13 are minor amendments 
concerning the requirements that must be satisfied 
before a prosecution can be brought in respect of 
a listed offence. When taken together, the effect of 
amendments 12 and 13 is to remove the condition 
that an act must be a criminal offence in the UK 
jurisdiction where it took place to trigger the need 
to satisfy the requirements, including the Crown 
Office obligation to consult with the prosecution 
service in the other jurisdiction ahead of a Scottish 
prosecution. 

There is a high degree of uniformity across the 
UK jurisdictions in relation to sexual offences 
against children and we think that it is appropriate 
simply to require prosecutors in Scotland to 
consult with their counterparts in other parts of the 
UK whenever they are contemplating prosecuting 
an act that has occurred in another UK jurisdiction. 

Amendment 14 deals with circumstances where 
the prosecutor allows a complaint or indictment to 
fall and serves a new complaint in respect of the 
same conduct. It provides that the consultation 
with the local prosecutor must take place before 
the particular prosecution that is being taken 
forward. 

Amendment 15 ensures that the existing 
provision in the bill that is intended to prevent 
people being prosecuted more than once in the 
UK in relation to the same act does not prevent a 
prosecution in Scotland where a prosecution in 
another jurisdiction is withdrawn specifically to 
allow the Scottish prosecution to go ahead. 

Amendment 16 is intended to provide greater 
certainty as to when a prosecution can be said to 
have been initiated. 

I move amendment 11.  

Amendment 11 agreed to. 

Amendments 12 to 17 moved—[Michael 
Matheson]—and agreed to. 

Section 8, as amended, agreed to. 

After section 8 

Amendment 18 moved—[Michael Matheson]—
and agreed to. 

Section 9 agreed to. 

The Convener: That concludes stage 2 
consideration of the bill for today. We have a little 
bit still to do next week. I thank the cabinet 
secretary and his officials for attending, and I 
praise the fortitude of the committee—although the 
meeting is not yet finished. 
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Abusive Behaviour and Sexual Harm (Scotland) Bill 

 
2nd Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 4 Schedule 1 

Sections 5 to 41 Schedule 2 

Sections 42 to 44 Long title 

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 10 

Michael Matheson 
 

19 In section 10, page 10, line 6, after <act> insert <or made the omission> 

Michael Matheson 
 

20 In section 10, page 10, line 8, after <order> insert <(see section 15(1))> 

Michael Matheson 
 

21 In section 10, page 10, line 17, at end insert— 

<(5) Before deciding whether to make a sexual harm prevention order under this section, a 

court must— 

(a) if subsection (6) applies, hold a hearing at which the person against whom the 

order would be made and the prosecutor may appear or be represented, 

(b) if subsection (6) does not apply, either— 

(i) hold a hearing at which the person against whom the order would be made 

and the prosecutor may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order would be made and the prosecutor. 

(6) This subsection applies if, not later than rules of court may provide, the person against 

whom the order would be made gives notice to the court of a wish for a hearing to be 

held.>  

Section 11 

Michael Matheson 
 

22 In section 11, page 10, line 20, after <order> insert <(see section 15(1))> 

Michael Matheson 
 

23 In section 11, page 10, line 30, at end insert— 
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<(2A) Before determining an application under this section, a sheriff must— 

(a) if subsection (2B) applies, hold a hearing at which the person against whom the 

order is sought and the chief constable may appear or be represented, 

(b) if subsection (2B) does not apply, either— 

(i) hold a hearing at which the person against whom the order is sought and 

the chief constable may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order is sought and the chief constable. 

(2B) This subsection applies if, not later than rules of court may provide, the person against 

whom the order is sought gives notice to the sheriff of a wish for a hearing to be held.> 

Section 12 

Michael Matheson 
 

24 In section 12, page 11, line 15, after <act> insert <or made the omission> 

Michael Matheson 
 

25 In section 12, page 11, line 17, after <act> insert <or made the omission> 

Michael Matheson 
 

26 In section 12, page 11, line 25, after <act> insert <or made the omission> 

Section 13 

Michael Matheson 
 

27 In section 13, page 11, line 35, leave out <charged in respect of the offence> and insert <or made 

the omission charged> 

Section 14 

Michael Matheson 
 

28 In section 14, page 12, line 11, leave out <constituting the offence> and insert <or made the 

omission charged> 

Michael Matheson 
 

29 In section 14, page 12, line 15, after <act> insert <or omission> 

Michael Matheson 
 

30 In section 14, page 12, line 15, at end insert <or made> 

Michael Matheson 
 

31 In section 14, page 12, line 18, after <done> insert <or made> 
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Michael Matheson 
 

32 In section 14, page 12, line 20, after <act> insert <or omission> 

Michael Matheson 
 

33 In section 14, page 12, line 27, after <act> insert <or omission> 

Section 19 

Michael Matheson 
 

34 In section 19, page 16, line 1, after <must> insert— 

<(  ) if subsection (8) applies, hold a hearing at which the subject and the chief 

constable, and in the case of an order made under section 10, the prosecutor, may 

appear or be represented, 

(  ) if subsection (8) does not apply, either— 

(i) hold a hearing at which the subject and the chief constable, and in the case 

of an order made under section 10, the prosecutor, may appear or be 

represented, or 

(ii)> 

Michael Matheson 
 

35 In section 19, page 16, line 2, after <make> insert <written> 

Michael Matheson 
 

36 In section 19, page 16, line 3, at end insert— 

<(8) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable, or, in the case of an order made under section 10, the prosecutor, gives 

notice to the sheriff of a wish for a hearing to be held.> 

Section 20 

Michael Matheson 
 

37 In section 20, page 16, line 22, after <made,> insert <may be made> 

Section 24 

Michael Matheson 
 

38 In section 24, page 18, line 18, after <means> insert <(except in section 20(1) to (3))> 

Michael Matheson 
 

39 In section 24, page 18, line 21, after <means> insert <(except in sections 10, 11 and 15(1))> 
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Section 26 

Michael Matheson 
 

40 In section 26, page 19, line 4, after <order> insert <(see section 27(1))> 

Michael Matheson 
 

41 In section 26, page 19, line 20, at end insert— 

<(4) Before determining an application under this section, a sheriff must— 

(a) if subsection (5) applies, hold a hearing at which the respondent and the chief 

constable may appear or be represented, 

(b) if subsection (5) does not apply, either— 

(i) hold a hearing at which the respondent and the chief constable may appear 

or be represented, or 

(ii) give an opportunity to make written representations to the respondent and 

the chief constable. 

(5) This subsection applies if, not later than rules of court may provide, the respondent gives 

notice to the sheriff of a wish for a hearing to be held.> 

Section 29 

Michael Matheson 
 

42 In section 29, page 21, line 25, after <must> insert— 

<(  ) if subsection (7) applies, hold a hearing at which the subject and the chief 

constable may appear or be represented, 

(  ) if subsection (7) does not apply, either— 

(i) hold a hearing at which the subject and the chief constable may appear or 

be represented, or  

(ii)> 

Michael Matheson 
 

43 In section 29, page 21, line 26, after <make> insert <written> 

Michael Matheson 
 

44 In section 29, page 21, line 26, at end insert— 

<(7) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable gives notice to the sheriff of a wish for a hearing to be held.> 

Section 30 

Michael Matheson 
 

45* In section 30, page 21, line 32, leave out <considers> and insert— 
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<(a) considers that there is a prima facie case that the person has done an (or, as the 

case may be, the) act of a sexual nature which is being relied on for the purposes 

of subsection (2) of section 26 in relation to the application for an order under that 

section, and 

(b) considers> 

Michael Matheson 
 

46 In section 30, page 21, line 32, leave out <do so> and insert <make an interim sexual risk order> 

Michael Matheson 
 

47 In section 30, page 22, line 3, after <made,> insert <may be made> 

After section 31 

Michael Matheson 
 

48 After section 31, insert— 

<Requirement to serve order 

Requirement for clerk of court to serve order 

(1) Where a sheriff makes, varies or renews a sexual risk order or an interim sexual risk 

order, the clerk of the court must serve a copy of the order as made, varied or renewed 

(as the case may be) on the person against whom the order has effect. 

(2) Where a sheriff discharges a sexual risk order or an interim sexual risk order, the clerk 

of the court must serve a copy of the order effecting the discharge on the person against 

whom the order had effect.> 

Section 33 

Michael Matheson 
 

49 In section 33, page 23, line 20, after <act> insert <or made the omission> 

Michael Matheson 
 

50 In section 33, page 23, line 26, at end insert <while the relevant order has effect> 

Section 34 

Michael Matheson 
 

51 In section 34, page 24, line 17, after <means> insert <(except in section 30(1) to (3))> 

Michael Matheson 
 

52 In section 34, page 24, line 20, after <means> insert <(except in sections 26 and 27(1))> 

499



 6 

Section 35 

Michael Matheson 
 

53 In section 35, page 24, leave out lines 26 and 27 and insert <an equivalent order from elsewhere 

in the United Kingdom> 

Michael Matheson 
 

54 In section 35, page 25, line 2, leave out <England and Wales order or an equivalent Northern 

Ireland order> and insert <order from elsewhere in the United Kingdom> 

Michael Matheson 
 

55 In section 35, page 25, line 6, leave out <England and Wales order> and insert <order from 

elsewhere in the United Kingdom> 

Michael Matheson 
 

56 In section 35, page 25, leave out line 12 

Michael Matheson 
 

57 In section 35, page 25, line 13, at end insert <(but excluding such an order made in Scotland)> 

Michael Matheson 
 

58 In section 35, page 25, line 15, at end insert <(but excluding such an order made in Scotland)> 

Michael Matheson 
 

59 In section 35, page 25, line 16, at end insert <(but excluding such an order made in Scotland)> 

Michael Matheson 
 

60 In section 35, page 25, line 19, at end insert— 

<(  ) a restraining order made under section 5A of the Sex Offenders Act 1997, 

(  ) a sex offender order made under section 2 of the Crime and Disorder Act 

1998.> 

Section 38 

Michael Matheson 
 

61 In section 38, page 27, leave out lines 5 to 7 and insert— 

<(  ) an interim sexual offences prevention order under section 109 of the 2003 

Act, 

(  ) an interim risk of sexual harm order under section 5 of the 2005 Act,> 
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Michael Matheson 
 

62 In section 38, page 27, line 20, after <a> insert <corresponding> 

Michael Matheson 
 

63 In section 38, page 27, line 21, at beginning insert <In subsection (3)(b)— 

 a “corresponding new order” means— 

(a) in the case of a sexual offences prevention order, a sexual harm prevention 

order, 

(b) in the case of a foreign travel order, a sexual harm prevention order 

containing a prohibition on foreign travel (as defined in section 16(2)), 

(c) in the case of a risk of sexual harm order, a sexual risk order made under 

section 26, 

(d) in the case of an interim sexual offences prevention order, an interim 

sexual harm prevention order made under section 20, 

(e) in the case of an interim risk of sexual harm order, an interim sexual risk 

order made under section 30,> 

Michael Matheson 
 

64 In section 38, page 27, line 24, at end insert— 

<(  ) in the case of an interim sexual offences prevention order, sections 20(10) 

to (12) and 23, 

(  ) in the case of an interim risk of sexual harm order, sections 30(9) to (11) 

and 32.> 

Michael Matheson 
 

65 In section 38, page 27, leave out line 29 

Schedule 2 

Michael Matheson 
 

66 In schedule 2, page 31, line 32, at end insert— 

<Police Act 1997 

 (1) The Police Act 1997 is amended as follows. 

 (2) In section 113CA(2)— 

(a) after paragraph (fb) insert— 

“(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 
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(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;”, 

(b) after paragraph (ib) insert— 

“(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;”, 

(c) paragraphs (l) and (m) are repealed. 

 (3) In section 113CB(2)— 

(a) after paragraph (fb) insert— 

“(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 
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(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;”, 

(b) after paragraph (ib) insert— 

“(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;”, 

(c) paragraphs (l) and (m) are repealed.> 
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Long title 

Margaret Mitchell 

Supported by: Christine Grahame 
 

2 In the long title, page 1, line 2, leave out from second <provision> to <and> in line 3 
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2nd Groupings of Amendments for Stage 2 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 a list of any amendments already debated; 

 the text of amendments to be debated on the second day of Stage 2 

consideration, set out in the order in which they will be debated.  THIS 

LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 

SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 

THEY WILL BE DISPOSED OF. 

 

 

Groupings of amendments 

 

Sexual harm prevention orders and sexual risk orders: omissions 

19, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 49 

References to sexual harm prevention orders and sexual risk orders  

20, 22, 38, 39, 40, 51, 52 

Sexual harm prevention orders and sexual risk orders: hearings 

21, 23, 34, 35, 36, 41, 42, 43, 44  

Sexual harm prevention orders and sexual risk orders: interim orders 

37, 45, 46, 47 

Requirement for clerk of court to serve sexual risk order 

48 

Breach of sexual risk order: effect when person also subject to notification 

requirements 

50 

Sexual harm prevention orders and sexual risk orders: equivalent orders 

elsewhere in UK 

53, 54, 55, 56, 57, 58, 59, 60 

Sexual harm prevention orders and sexual risk orders: ancillary provision 

61, 62, 63, 64, 65, 66 
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Amendments already debated 

Jury directions relating to sexual offences 

With 1 – 2 
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JUSTICE COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
9th Meeting, 2016 (Session 4) 

 
Tuesday 8 March 2016 

 
Present:  
Christian Allard  

 
Roderick Campbell  

John Finnie  Christine Grahame (Convener)  
Alison McInnes  Margaret Mitchell  
Elaine Murray (Deputy Convener)  Gil Paterson  
 
Also present: Michael Matheson, Cabinet Secretary for Justice (item 3).  
 
Apologies were received from Margaret McDougall. 
 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill: The Committee considered 
the Bill at Stage 2 (Day 2). 
 
The following amendments were agreed to (without division): 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 
47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65 and 66.  
 
Amendment 2 was disagreed to (by division: For 2, Against 6, Abstentions 0).  
 
The following provisions were agreed to without amendment: sections 15, 16, 17, 18, 
21, 22, 23, 25, 27, 28, 31, 32, 36, 37, 39, 40, 41, 42, 43 and 44 and the long title.  
 
The following provisions were agreed to as amended: sections 10, 11, 12, 13, 14, 
19, 20, 24, 26, 29, 30, 33, 34, 35 and 38 and schedule 2.  
 
The Committee completed Stage 2 consideration of the Bill. 
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11:23 

On resuming— 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 2 

The Convener: Under agenda item 3, we 
continue with stage 2 proceedings on the Abusive 
Behaviour and Sexual Harm (Scotland) Bill, which 
we began last week. Members should have a copy 
of the bill, the marshalled list and the groupings of 
amendments for today’s consideration. We will 
start at section 10, and we will complete stage 2 
today. 

I welcome to the meeting Michael Matheson, the 
Cabinet Secretary for Justice, and his officials. 

Section 10—Making of order on dealing with 
person for offence 

The Convener: Amendment 19, in the name of 
the cabinet secretary, is grouped with 
amendments 24 to 33 and 49. 

The Cabinet Secretary for Justice (Michael 
Matheson): The amendments in this group adjust 
the part of the bill that deals with sexual harm 
prevention orders and sexual risk orders to 
acknowledge that relevant criminal offences can 
result from acts of omission as well as acts of 
commission. 

Amendment 19 does that by inserting in section 
10(1)(c) the words “or made the omission” after 

“the person has done the act”. 

That is necessary to make it clear that the 
circumstances in which a court can make a sexual 
harm prevention order on sentencing a person can 
include circumstances in which a person is found 
unfit to stand trial but the court determines that the 
person has omitted to do something and that 
omission would constitute an offence. 

Amendments 24 to 26 adjust section 12 as 
necessary to provide for acts of omission. 
Amendment 27 makes a similar change in relation 
to section 13. Amendments 28 to 33 make the 
necessary adjustments to section 14, and 
amendment 49 amends section 33 to 
acknowledge that sexual risk orders and interim 
sexual risk orders may be breached by omission. 

I move amendment 19. 

The Convener: In my haste, I forgot to say 
good morning to the cabinet secretary; I should 
never forget to be polite to him. 

It seems that no one else wishes to comment. 

Amendment 19 agreed to. 

The Convener: Amendment 20, in the name of 
the cabinet secretary, is grouped with 
amendments 22, 38 to 40, 51 and 52. 

Michael Matheson: Amendments 20, 22, 38 to 
40, 51 and 52 make minor drafting changes that 
are necessary to clarify for the reader of the bill 
the linkages between various sections of the bill 
and the orders to which they refer, and to improve 
how the various orders are defined. 

Amendments 20 and 22 link the making of 
sexual harm prevention orders under sections 10 
and 11 with the provisions on the content and 
duration of those orders that are provided in 
section 15. Similarly, amendment 40 links the 
making of sexual risk orders under section 26 with 
the provisions on the content and duration of those 
orders that are provided in section 27. 

Amendments 38, 39, 51 and 52 bring greater 
precision to the definitions of the orders and 
interim orders that are provided in sections 24 and 
34 respectively. 

I move amendment 20. 

Amendment 20 agreed to. 

The Convener: Amendment 21, in the name of 
the cabinet secretary, is grouped with 
amendments 23, 34 to 36 and 41 to 44. 

Michael Matheson: Amendments 21, 23, 34 to 
36 and 41 to 44 will ensure that, before sexual 
harm prevention orders and sexual risk orders are 
made, the potential subject and, as appropriate, 
the police and the prosecutor can make written or 
oral representations to the court. They will also 
ensure that the subject and the chief constable 
can make such representations before such an 
order is varied, renewed or discharged. That 
recommendation was made in the committee’s 
stage 1 report, and the convener indicated in her 
speech in the stage 1 debate that she would 
welcome action from the Government in this area 
to put the matter beyond doubt at stage 2. 

We are clear that there should be an entitlement 
to make such representations, whether orally or in 
written form, and we believe that the amendments 
in the group put the matter beyond doubt. 

I move amendment 21. 

The Convener: The committee welcomes that 
in the context of the right to representation under 
the European convention on human rights. 

Amendment 21 agreed to. 

Section 10, as amended, agreed to. 
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Section 11—Making of order against 
qualifying offender on application to sheriff 

Amendments 22 and 23 moved—[Michael 
Matheson]—and agreed to. 

Section 11, as amended, agreed to. 

Section 12—Qualifying offender: conviction 
etc in Scotland 

Amendments 24 to 26 moved—[Michael 
Matheson]—and agreed to. 

Section 12, as amended, agreed to. 

Section 13—Qualifying offender: conviction 
etc elsewhere in United Kingdom 

Amendment 27 moved—[Michael Matheson]—
and agreed to. 

Section 13, as amended, agreed to. 

Section 14—Qualifying offender: conviction 
etc outside United Kingdom 

Amendments 28 to 33 moved—[Michael 
Matheson]—and agreed to. 

Section 14, as amended, agreed to. 

Sections 15 to 18 agreed to. 

Section 19—Variation, renewal and 
discharge 

Amendments 34 to 36 moved—[Michael 
Matheson]—and agreed to. 

Section 19, as amended, agreed to. 

Section 20—Interim orders 

The Convener: Amendment 37, in the name of 
the cabinet secretary, is grouped with 
amendments 45 to 47. 

11:30 

Michael Matheson: Amendments 37 and 45 to 
47 relate to interim sexual harm prevention and 
interim sexual risk orders. Amendments 37 and 47 
are minor technical drafting amendments that are 
designed to ensure that the phrase “may be made” 
is directly linked to the subject of the actions that 
are set out in sections 20(7)(b) and 30(7)(b) 
respectively. 

The more substantial amendments 45 and 46 
provide that, when making an interim sexual risk 
order, the sheriff must be satisfied not only with 
regard to the need for making such an order but 
that there is a prima facie case that the person has 
done an act of a sexual nature that is being relied 
on in relation to a connected application for a full 
sexual risk order under section 20(6)(2). The test 

for such a prima facie case is already familiar to 
the courts in relation to interim interdicts and other 
interim civil orders. Amendments 45 and 46 align 
interim sexual risk orders with the risk of sexual 
harm orders that they replace. 

I move amendment 37. 

Roderick Campbell: Good morning, cabinet 
secretary. Why is the bill not being amended to 
provide a prima facie test for interim sexual harm 
prevention orders? 

Michael Matheson: Sexual harm prevention 
orders are made after the person in question has 
been convicted of the offence. That is different 
from the situation with sexual risk orders, and 
there is therefore no need for such a qualification. 

Amendment 37 agreed to. 

Section 20, as amended, agreed to. 

Sections 21 to 23 agreed to. 

Section 24—Interpretation of Chapter 

Amendments 38 and 39 moved—[Michael 
Matheson]—and agreed to. 

Section 24, as amended, agreed to. 

Section 25 agreed to. 

Section 26—Making of order 

Amendments 40 and 41 moved—[Michael 
Matheson]—and agreed to. 

Section 26, as amended, agreed to. 

Sections 27 and 28 agreed to. 

Section 29—Variation, renewal and 
discharge 

Amendments 42 to 44 moved—[Michael 
Matheson]—and agreed to. 

Section 29, as amended, agreed to. 

Section 30—Interim orders 

Amendments 45 to 47 moved—[Michael 
Matheson]—and agreed to. 

Section 30, as amended, agreed to. 

Section 31 agreed to. 

After section 31 

The Convener: Amendment 48, in the name of 
the cabinet secretary, is in a group on its own. 

Michael Matheson: Amendment 48 provides 
for a new section in the bill that requires the court 
to intimate to the subject of a sexual risk order 
when such an order is made, varied, renewed or 
discharged. The amendment’s purpose is to 
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provide an equivalent to section 22 in relation to 
sexual harm prevention orders. Serving a copy of 
the order assists in the formal record-keeping of 
the subject’s awareness of the order’s status, 
which can, among other things, help in any future 
proceedings relating to a breach of the order. 

I move amendment 48. 

Amendment 48 agreed to. 

Section 32 agreed to. 

Section 33—Application of notification 
requirements on breach of order 

Amendment 49 moved—[Michael Matheson]—
and agreed to. 

The Convener: Amendment 50, in the name of 
the cabinet secretary, is in a group on its own. 

Michael Matheson: Amendment 50 deals with 
what happens to existing offender notification 
requirements imposed under the Sexual Offences 
Act 2003 when a person breaches a sexual risk 
order. Such breaches keep alive any notification 
requirements that would otherwise expire but, in 
the bill as introduced, it was not clear how long a 
notification period would continue in place. 
Amendment 50 clarifies that it will continue in 
place until the expiry of the sexual risk order. 

I move amendment 50. 

Amendment 50 agreed to. 

Section 33, as amended, agreed to. 

Section 34—Interpretation of Chapter 

Amendments 51 and 52 moved—[Michael 
Matheson]—and agreed to. 

Section 34, as amended, agreed to. 

Section 35—Breach of orders equivalent to 
orders in Chapters 3 and 4: offence 

The Convener: Amendment 53, in the name of 
the cabinet secretary, is grouped with 
amendments 54 to 60. 

Michael Matheson: Amendments 53 to 60 are 
mostly of a technical nature and describe more 
clearly how the various equivalent orders that are 
made elsewhere in the United Kingdom will be 
enforced in Scotland if they are breached in 
Scotland, as set down in section 35. 

Amendments 53 to 56 replace references to 
orders in England and Wales and Northern Ireland 
with all-encompassing reference to orders 

“from elsewhere in the United Kingdom”. 

Amendments 57 to 59 clarify that various 
references in section 35(5) to orders under the 

Sexual Offences Act 2003 do not relate to such 
orders made in Scotland. 

Amendment 60 adds two types of orders that a 
small number of people continue to be subject to 
in England and Wales despite the relevant 
legislation having been repealed. 

I move amendment 53. 

Amendment 53 agreed to. 

Amendments 54 to 60 moved—[Michael 
Matheson]—and agreed to. 

Section 35, as amended, agreed to. 

Sections 36 and 37 agreed to. 

Section 38—Saving and transitional 
provision 

The Convener: Amendment 61, in the name of 
the cabinet secretary, is grouped with 
amendments 62 to 66. 

Michael Matheson: Amendments 61 to 65 are 
largely technical in nature, and generally improve 
and better explain the saving and transitional 
provisions in section 38 that are necessary to 
maintain Scotland’s existing civil order regime until 
such times as the new orders come on stream. 

Amendment 61 removes a definition of “new 
order” and adds an interim order under the old 
regime to the definition of “existing order”, so that 
they continue to have effect during the transition to 
the new regime. 

Amendment 63 provides a new definition of 
“corresponding new order” that better explains 
which of the existing civil orders correspond with, 
and have their equivalent in, the new set of orders. 
Amendment 62 makes use of that new definition in 
section 38(3)(b). 

Amendment 64 expands the definition of 

“relevant sections of this Act” 

in section 38(4) to include sections relevant to 
interim sexual offences prevention orders and 
interim risk of sexual harm orders in consequence 
of amendment 61. 

Amendment 65 removes a definition that is no 
longer required as a result of the other 
amendments to section 38. 

Amendment 66 is a consequential amendment 
that brings the new civil orders that are created by 
this bill into part 5 of the Police Act 1997. As a 
result, details of sexual harm prevention orders 
and sexual risk orders may be disclosed on certain 
enhanced disclosures so that a person’s suitability 
to engage with children or protected adults in 
certain limited contexts can be assessed. For 
example, prospective adoptive parents would be 
subject to that sort of enhanced disclosure, as 
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would people applying for a guardianship order in 
relation to an adult with incapacity. That replicates 
the provision for enhanced disclosure that already 
exists in relation to the orders that this bill 
replaces. 

I move amendment 61. 

Amendment 61 agreed to. 

Amendments 62 to 65 moved—[Michael 
Matheson]—and agreed to. 

Section 38, as amended, agreed to. 

Sections 39 to 41 agreed to. 

Schedule 2—Minor and consequential 
modifications 

Amendment 66 moved—[Michael Matheson]—
and agreed to. 

Schedule 2, as amended, agreed to. 

Sections 42 to 44 agreed to. 

Long title 

Amendment 2 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

For 

Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

Against 

Allard, Christian (North East Scotland) (SNP) 
Campbell, Roderick (North East Fife) (SNP) 
Finnie, John (Highlands and Islands) (Ind) 
McInnes, Alison (North East Scotland) (LD) 
Murray, Elaine (Dumfriesshire) (Lab) 
Paterson, Gil (Clydebank and Milngavie) (SNP) 

The Convener: The result of the division is: For 
2, Against 6, Abstentions 0. 

Amendment 2 disagreed to. 

Long title agreed to. 

The Convener: That ends stage 2 
consideration of the Abusive Behaviour and 
Sexual Harm (Scotland) Bill. Thank you very 
much, cabinet secretary. We went through that at 
breakneck speed. 
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Abusive Behaviour and Sexual Harm 

(Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 

 

 

 

An Act of the Scottish Parliament to make provision about abusive behaviour; and to make 

provision about sexual harm including provision about directions to be given to juries in sexual 

offence cases and provision about orders to prevent future sexual harm. 

 

 

PART 1 

ABUSIVE BEHAVIOUR 5 

Abusive behaviour towards partner or ex-partner 

1 Aggravation of offence where abuse of partner or ex-partner 

(1) This subsection applies where it is— 

(a) libelled in an indictment or specified in a complaint that an offence is aggravated 

by involving abuse of the partner or ex-partner of the person committing it, and 10 

(b) proved that the offence is so aggravated. 

(2) An offence is aggravated as described in subsection (1)(a) if in committing the 

offence— 

(a) the person intends to cause the partner or ex-partner to suffer physical or 

psychological harm, or 15 

(b) in the case only of an offence committed against the partner or ex-partner, the 

person is reckless as to causing the partner or ex-partner to suffer physical or 

psychological harm.  

(3) It is immaterial for the purposes of subsection (2) that the offence does not in fact cause 

the partner or ex-partner physical or psychological harm. 20 

(4) Evidence from a single source is sufficient to prove that an offence is aggravated as 

described in subsection (1)(a). 

(5) Where subsection (1) applies, the court must— 

(a) state on conviction that the offence is aggravated as described in subsection (1)(a), 

(b) record the conviction in a way that shows that the offence is so aggravated, 25 
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(c) take the aggravation into account in determining the appropriate sentence, and 

(d) state— 

(i) where the sentence imposed in respect of the offence is different from that 

which the court would have imposed if the offence were not so aggravated, 

the extent of and the reasons for that difference, or 5 

(ii) otherwise, the reasons for there being no such difference. 

(6) For the purposes of this section, a person is a partner of another person if they are— 

(a) spouses or civil partners of each other,  

(b) living together as if spouses or civil partners of each other, or 

(c) in an intimate personal relationship with each other, 10 

and the references to a person’s ex-partner are to be construed accordingly. 

(7) In this section— 

―cause‖ includes contribute to causing (and ―causing‖ is to be construed 

accordingly), 

―psychological harm‖ includes fear, alarm or distress. 15 

 

Disclosure of an intimate photograph or film 

2 Disclosing, or threatening to disclose, an intimate photograph or film 

(1) A person (―A‖) commits an offence if— 

(a) A discloses, or threatens to disclose, a photograph or film which shows, or 

appears to show, another person (―B‖) in an intimate situation, 20 

(b) by doing so, A intends to cause B fear, alarm or distress or A is reckless as to 

whether B will be caused fear, alarm or distress, and 

(c) the photograph or film has not previously been disclosed to the public at large, or 

any section of the public, by B or with B’s consent.   

(2) For the purposes of this section, a photograph or film is disclosed if it, or any data or 25 

other thing which is capable of being converted into it, is given, shown or made 

available to a person other than B. 

(3) In proceedings for an offence under subsection (1), A has a defence if any of the 

following facts is established— 

(a) B consented to the photograph or film being disclosed,  30 

(b) A reasonably believed that B consented to the photograph or film being disclosed, 

(c) A reasonably believed that disclosure of the photograph or film was necessary for 

the purposes of the prevention, detection, investigation or prosecution of crime, or  

(d) A reasonably believed that disclosure of the photograph or film was in the public 

interest.  35 

(4) For the purposes of subsection (3), consent to the photograph or film being disclosed 

may be— 

(a) consent which is specific to the particular disclosure or (as the case may be) the 

particular threatened disclosure, or 
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(b) consent to disclosure generally where that consent covers the particular disclosure 

or (as the case may be) the particular threatened disclosure.     

(5) In proceedings for an offence under subsection (1), A has a defence if the following 

matter is established— 

(a) B was in the intimate situation shown in the photograph or film, and 5 

(b) when B was in the intimate situation— 

(i) B was in a place to which members of the public had access (whether or 

not on payment of a fee), and 

(ii) members of the public were present. 

(6) For the purposes of subsection (3), a fact is established, and for the purposes of 10 

subsection (5), the matter is established, if— 

(a) sufficient evidence is adduced to raise an issue as to whether that is the case, and 

(b) the prosecution does not prove beyond reasonable doubt that it is not the case. 

(7) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 15 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

 

3 Interpretation of section 2 

(1) For the purposes of section 2, a person is in an ―intimate situation‖ if— 20 

(a) the person is engaging or participating in, or present during, an act which— 

(i) a reasonable person would consider to be a sexual act, and 

(ii) is not of a kind ordinarily done in public, or  

(b) the person’s genitals, buttocks or breasts are exposed or covered only with 

underwear. 25 

(2) In section 2— 

―film‖ means a moving image in any form, whether or not the image has been 

altered in any way, that was originally captured by making a recording, on any 

medium, from which a moving image may be produced, and includes a copy of 

the image, 30 

―photograph‖ means a still image in any form, whether or not the image has been 

altered in any way, that was originally captured by photography, and includes a 

copy of the image. 

 

4 Section 2: special provision in relation to providers of information society services 

Schedule 1 makes special provision in connection with the operation of section 2 in 35 

relation to persons providing information society services (as defined in paragraph 4(1) 

of that schedule). 
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Non-harassment orders 

5 Making of non-harassment orders in criminal cases 

(1) Section 234A of the 1995 Act is amended as follows. 

(2) For subsection (1), substitute— 

―(1) This section applies where a person is— 5 

(a) convicted of an offence involving misconduct towards another person 

(―the victim‖), 

(b) acquitted of such an offence by reason of the special defence set out in 

section 51A, or 

(c) found by a court to be unfit for trial under section 53F in respect of such 10 

an offence and the court determines that the person has done the act or 

made the omission constituting the offence. 

(1A) The prosecutor may apply to the court to make (instead of or in addition to 

dealing with the person in any other way) a non-harassment order against the 

person. 15 

(1B) A non-harassment order is an order requiring the person to refrain, for such 

period (including an indeterminate period) as may be specified in the order, 

from such conduct in relation to the victim as may be specified in the order.‖. 

(3) In subsection (2), for ―(1)‖ substitute ―(1A)‖. 

(4) In subsection (2A)(a)— 20 

(a) in sub-paragraph (i), for ―offender‖ substitute ―person against whom the order is 

sought‖, 

(b) in sub-paragraph (ii), for ―offender‖ substitute ―person against whom the order is 

sought‖. 

(5) After subsection (2B), insert— 25 

―(2BA) The court may, for the purpose of subsection (2) above, have regard to any 

information given to it for that purpose by the prosecutor about any other 

offence involving misconduct towards the victim— 

(a) in respect of which the person against whom the order is sought was 

acquitted by reason of the special defence set out in section 51A, or 30 

(b) in respect of which the person against whom the order is sought was 

found by a court to be unfit for trial under section 53F and the court 

determined that the person had done the act or made the omission 

constituting the offence.‖. 

(6) In subsection (2C), for ―offender‖ substitute ―person against whom the order is sought‖. 35 

(7) For subsection (3), substitute— 

―(3) A non-harassment order made by a criminal court may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the order were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 40 

above, as if the person had been convicted of the offence concerned and 

the order were a sentence passed on the person for the offence. 
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(3A) A variation or revocation of a non-harassment order made under subsection (6) 

below may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the variation or revocation were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 5 

above, as if the person had been convicted of the offence concerned and 

the variation or revocation were a sentence passed on the person for the 

offence.‖. 

 

PART 2 

SEXUAL HARM 10 

CHAPTER 1 

JURY DIRECTIONS RELATING TO SEXUAL OFFENCES 

6 Jury directions relating to sexual offences 

In the 1995 Act, after section 288D insert— 

―Jury directions relating to sexual offences 15 

288DA Jury direction relating to lack of communication about offence  

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the person against whom the 

offence is alleged to have been committed— 

(i) did not tell, or delayed in telling, anyone, or a particular person, 20 

about the offence, or 

(ii) did not report, or delayed in reporting, the offence to any 

investigating agency, or a particular investigating agency, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 

drawing attention to, evidence of that nature. 25 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed may not tell others about it or report it to an investigating 

agency, or may delay in doing either of those things, and 

(b) this does not, therefore, necessarily indicate that an allegation is false.  30 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 

(4) For the purposes of this section— 35 

 ―investigating agency‖ means— 

(a) a police force maintained for the area where the offence is alleged 

to have been committed, 

521



6 Abusive Behaviour and Sexual Harm (Scotland) Bill 

Part 2—Sexual harm 

Chapter 1—Jury directions relating to sexual offences 
 

(b) any other person who has functions (to any extent) of investigating 

crime in the area where the offence is alleged to have been 

committed, 

 ―sexual offence‖ has the same meaning as in section 210A, except that it 

does not include— 5 

(a) an offence under section 170 of the Customs and Excise 

Management Act 1979, or 

(b) an offence under section 52A of the Civic Government (Scotland) 

Act 1982. 

 

288DB Jury direction relating to absence of physical resistance or physical force 10 

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without physical resistance on the part of the person against whom the 

offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 15 

drawing attention to, evidence of that nature. 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed might not physically resist the sexual activity, and 

(b) an absence of physical resistance does not, therefore, necessarily indicate 20 

that an allegation is false. 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 25 

(4) Subsection (5) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without the accused using physical force to overcome the will of the 

person against whom the offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 30 

drawing attention to, evidence of that nature. 

(5) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person may, in committing a sexual 

offence, not need to use physical force to overcome the will of the person 

against whom the offence is committed, and 35 

(b) an absence of physical force does not, therefore, necessarily indicate that 

an allegation is false. 

(6) Subsection (5) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (5) would otherwise apply to be 40 

material to the question of whether the alleged offence is proved. 
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(7) For the purposes of this section— 

 ―sexual activity‖ means the sexual activity which is the subject of the 

alleged sexual offence, 

 ―sexual offence‖ means— 

(a) rape (whether at common law or under section 1(1) of the Sexual 5 

Offences (Scotland) Act 2009), 

(b) indecent assault, 

(c) sodomy, 

(d) clandestine injury to women, 

(e) an offence under section 2 of the Sexual Offences (Scotland) Act 10 

2009 (sexual assault by penetration), 

(f) an offence under section 3 of that Act (sexual assault), 

(g) an offence under section 4 of that Act (sexual coercion).‖. 

 

CHAPTER 2 

SEXUAL ACTS OUTSIDE SCOTLAND 15 

7 Incitement to commit certain sexual acts elsewhere in the United Kingdom 

(1) Section 54 of the 2009 Act is amended as follows. 

(2) In subsection (1), for ―the United Kingdom‖ substitute ―Scotland‖. 

(3) For subsection (2), substitute— 

―(2) However— 20 

(a) a person who is not a habitual resident of Scotland commits an offence 

by virtue of subsection (1) in respect of relevant conduct intended to 

occur elsewhere in the United Kingdom only if, and 

(b) a person who is not a UK national commits an offence by virtue of 

subsection (1) in respect of relevant conduct intended to occur outside 25 

the United Kingdom only if, 

 the condition in subsection (2A) is met. 

(2A) That condition is that the relevant conduct would also involve the commission 

of an offence under the law in force in the country where the whole or any part 

of it was intended to take place.‖. 30 

(4) In subsection (3), for ―(2)‖ substitute ―(2A)‖. 

(5) In subsection (4), for ―(2)‖ substitute ―(2A)‖. 

(6) In subsection (8)–– 

(a) after the definition of ―listed offence‖ insert— 

――habitual resident of Scotland‖ means an individual who was at the time 35 

the act mentioned in subsection (1) took place habitually resident in 

Scotland,‖, 

(b) in the definition of ―UK national‖ omit ―, or who has subsequently become‖. 
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(7) The title becomes ―Incitement to commit certain sexual acts outside Scotland‖. 

 

8 Commission of certain sexual offences elsewhere in the United Kingdom 

After section 54 of the 2009 Act, insert— 

―54A Offences committed outside Scotland 

(1) If a person does an act elsewhere in the United Kingdom which would, if it had 5 

been done in Scotland, constitute a listed offence then the person commits that 

offence. 

(2) However, a person who is not a habitual resident of Scotland commits an 

offence by virtue of subsection (1) only if the act would also constitute an 

offence under the law in force in the country where it took place. 10 

(3) For the purposes of subsection (2), an act punishable under the law in force in 

the country is an offence under that law however it is described in that law. 

(4) The condition specified in subsection (2) is to be taken to be satisfied unless, 

not later than such time as may be prescribed by Act of Adjournal, the accused 

serves on the prosecutor a notice— 15 

(a) stating that, on the facts as alleged with respect to the act in question, the 

condition is not in the accused’s opinion satisfied, 

(b) setting out the grounds for the accused’s opinion, and 

(c) requiring the prosecutor to prove that the condition is satisfied. 

(5) But the court, if it thinks fit, may permit the accused to require the prosecutor 20 

to prove that the condition is satisfied without the prior service of a notice 

under that subsection. 

(6) In proceedings on indictment, the question whether the condition is satisfied is 

to be determined by the judge alone. 

(7) A person may be prosecuted, tried and punished for any offence to which this 25 

section applies— 

(a) in any sheriff court district in Scotland in which the person is 

apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 

 as if the offence had been committed in that district; and the offence is, for all 30 

purposes incidental to or consequential on trial or punishment, to be deemed to 

have been committed in that district. 

(8) In this section— 

 ―habitual resident of Scotland‖ means an individual who was at the time 

the act mentioned in subsection (1) took place habitually resident in 35 

Scotland, 

 ―listed offence‖ means an offence listed in Part 2 of schedule 4, 

 ―sheriff court district‖ is to be construed in accordance with section 

307(1) of the Criminal Procedure (Scotland) Act 1995. 
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54B Offence committed by virtue of section 54A(1): limitations on prosecution 

(1) Subject to section 54C, this section applies in relation to a listed offence 

committed by a person by virtue of section 54A(1). 

(3) Prosecution in respect of the listed offence— 

(a) is not competent if the person has been, or is being, prosecuted in respect 5 

of the act constituting the listed offence, in the country where the act 

took place, and 

(b) is competent only if— 

(i) before the prosecution is initiated, the prosecutor has consulted the 

relevant director of public prosecutions about the prosecution, and 10 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence. 

(3A) For the purposes of subsection (3)(a), a person is not to be regarded as having 

been prosecuted in respect of the act constituting the listed offence, in the 

country where the act took place, if a prosecution in that country was 15 

withdrawn in order to enable the prosecution of the person in Scotland. 

(4) For the purposes of subsection (3)(b)(i)–– 

(a) the prosecution is initiated when the indictment or complaint is served, 

(b) the relevant director of public prosecutions is— 

(i) in the case of an act which took place in England and Wales, the  20 

Director of Public Prosecutions (that is, the head of the Crown 

Prosecution Service), 

(ii) in the case of an act which took place in Northern Ireland, the 

Director of Public Prosecutions for Northern Ireland. 

(5) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 4. 25 

 

54C Listed offence: limitations on prosecution if country not specified 

(1) The indictment or complaint in which a listed offence is charged need not 

contain information from which the country in the United Kingdom in which 

the act constituting the listed offence took place can be determined. 

(2) If the indictment or complaint does not contain that information, prosecution in 30 

respect of the listed offence— 

(a) is not competent if the person charged with the offence has been, or is 

being, prosecuted, in respect of the act constituting the listed offence 

elsewhere in the United Kingdom, and 

(b) is competent only if the conditions in subsection (3) which are applicable 35 

in the case are met. 

(3) Those conditions are— 

(a) if it can be determined from the indictment or complaint that the act 

constituting the offence took place— 

(i) either in Scotland or in England and Wales, or 40 
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(ii) either in Scotland or in Northern Ireland, 

 that before the indictment or complaint was served, the prosecutor 

consulted the relevant director of public prosecutions about the 

prosecution, 

(b) if it can be determined from the indictment or complaint that the act 5 

constituting the offence took place either in England and Wales or in 

Northern Ireland but not in Scotland, that— 

(i) before the indictment or complaint was served, the prosecutor 

consulted both directors of public prosecutions about the 

prosecution, and 10 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence, 

(c) if neither paragraph (a) nor (b) applies, that before the indictment or 

complaint was served, the prosecutor consulted both directors of public 

prosecutions about the prosecution. 15 

(4) For the purposes of subsection (3)— 

(a) the relevant director of public prosecutions is— 

(i) in relation to subsection (3)(a)(i), the Director of Public 

Prosecutions (that is, the head of the Crown Prosecution Service), 

(ii) in relation to subsection (3)(a)(ii), the Director of Public 20 

Prosecutions for Northern Ireland, 

(b) the references to both directors of public prosecutions are to the Director 

of Public Prosecutions and the Director of Public Prosecutions for 

Northern Ireland. 

(5) For the purposes of subsection (2)(a), a person is not to be regarded as having 25 

been prosecuted in respect of the act constituting the listed offence, elsewhere 

in the United Kingdom, if a prosecution elsewhere in the United Kingdom was 

withdrawn in order to enable the prosecution of the person in Scotland. 

(6) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 

4.‖. 30 

 

8A Commission of certain sexual offences outside the United Kingdom 

(1) Section 55 of the 2009 Act is amended as follows. 

(2) After subsection (2), insert— 

―(2A) If— 

(a) a person who is not a UK national or a UK resident does an act in a 35 

country outside the United Kingdom which would, if it had been done in 

Scotland, constitute a listed offence, 

(b) the act constitutes an offence under the law in force in that country, and 

(c) the person meets the nationality or residence condition at the relevant 

time, 40 
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 proceedings may be brought against the person in Scotland for that listed 

offence as if the person had done the act there. 

(2B) The person meets the nationality or residence condition at the relevant time if 

the person is a UK national or a UK resident at the time when the indictment or 

complaint is served on the person.‖. 5 

(3) In subsection (3), for ―subsection (2)(b)‖ substitute ―subsections (2)(b) and (2A)(b)‖. 

(4) In subsection (4), after ―(2)(b)‖ insert ―or (2A)(b)‖. 

(5) In subsection (8), for the definition of ―UK national‖ substitute— 

――UK national‖ means an individual who was at the time the act 

mentioned in subsection (1) or (2A) took place— 10 

(a) a British citizen, a British overseas territories citizen, a British 

National (Overseas) or a British Overseas citizen, 

(b) a person who under the British Nationality Act 1981 is a British 

subject, or 

(c) a British protected person within the meaning of that Act,‖. 15 

(6) In subsection (8), in the definition of ―UK resident‖— 

(a) after ―(2)‖ insert ―or (2A)‖, 

(b) omit ―, or who has subsequently become‖. 

 

CHAPTER 3 

SEXUAL HARM PREVENTION ORDERS 20 

Meaning of sexual harm 

9 Meaning of sexual harm 

In this Chapter, ―sexual harm‖, from a person, means physical or psychological harm 

caused— 

(a) by the person committing one or more of the offences listed in schedule 3 of the 25 

2003 Act, or 

(b) (in the context of harm outside the United Kingdom) by the person doing, outside 

the United Kingdom, anything which would constitute an offence listed in 

schedule 3 of the 2003 Act if done in the United Kingdom. 

 

Circumstances where sexual harm prevention order may be made 30 

10 Making of order on dealing with person for offence 

(1) This section applies where a person is— 

(a) convicted of an offence listed in schedule 3 of the 2003 Act, 

(b) acquitted of an offence listed in schedule 3 of the 2003 Act by reason of the 

special defence set out in section 51A of the 1995 Act, or 35 
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(c) found by a court, in respect of an offence listed in schedule 3 of the 2003 Act, to 

be unfit for trial under section 53F of the 1995 Act and the court determines that 

the person has done the act or made the omission constituting the offence. 

(2) The court dealing with the person may (in addition to dealing with the person in any 

other way) make a sexual harm prevention order (see section 15(1)) against the person. 5 

(3) A court may make a sexual harm prevention order under this section— 

(a) at its own instance, or 

(b) on the motion of the prosecutor. 

(4) A court may make a sexual harm prevention order only if it is satisfied that it is 

necessary to do so, for the purpose of— 10 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person outside the United Kingdom. 

(5) Before deciding whether to make a sexual harm prevention order under this section, a 15 

court must— 

(a) if subsection (6) applies, hold a hearing at which the person against whom the 

order would be made and the prosecutor may appear or be represented, 

(b) if subsection (6) does not apply, either— 

(i) hold a hearing at which the person against whom the order would be made 20 

and the prosecutor may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order would be made and the prosecutor. 

(6) This subsection applies if, not later than rules of court may provide, the person against 

whom the order would be made gives notice to the court of a wish for a hearing to be 25 

held. 

 

11 Making of order against qualifying offender on application to sheriff 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual harm 

prevention order (see section 15(1)) against a person. 

(2) An appropriate sheriff may make a sexual harm prevention order against a person only if 30 

satisfied that— 

(a) the person is a qualifying offender, and 

(b) the person’s behaviour since the appropriate date makes it necessary to make such 

an order, for the purpose of— 

(i) protecting the public, or any particular members of the public, from sexual 35 

harm from the person, or 

(ii) protecting children or vulnerable adults generally, or any particular 

children or vulnerable adults, from sexual harm from the person outside the 

United Kingdom. 

(2A) Before determining an application under this section, a sheriff must— 40 
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(a) if subsection (2B) applies, hold a hearing at which the person against whom the 

order is sought and the chief constable may appear or be represented, 

(b) if subsection (2B) does not apply, either— 

(i) hold a hearing at which the person against whom the order is sought and 

the chief constable may appear or be represented, or 5 

(ii) give an opportunity to make written representations to the person against 

whom the order is sought and the chief constable. 

(2B) This subsection applies if, not later than rules of court may provide, the person against 

whom the order is sought gives notice to the sheriff of a wish for a hearing to be held. 

(3) In this section— 10 

―appropriate date‖, in relation to a qualifying offender, means the date or, as the 

case may be, the first date on which the person was convicted, cautioned or the 

subject of a finding as mentioned in sections 12, 13 and 14, 

―appropriate sheriff‖ means— 

(a) a sheriff in whose sheriffdom the person resides, 15 

(b) a sheriff in whose sheriffdom the person is believed by the chief constable 

to be, 

(c) a sheriff to whose sheriffdom the person is believed by the chief constable 

to be intending to come, or 

(d) a sheriff whose sheriffdom includes any place where it is alleged that the 20 

person acted in a way giving reasonable cause to believe that it is necessary 

for a sexual harm prevention order to be made, 

―qualifying offender‖ means a person to whom section 12, 13 or 14 applies. 

 

12 Qualifying offender: conviction etc. in Scotland 

(1) This section applies to a person if the person has, whether before or after this Chapter 25 

comes into force— 

(a) been convicted of an offence listed in paragraphs 36 to 60 of schedule 3 of the 

2003 Act, or 

(b) been the subject, in respect of such an offence, of any of the following— 

(i) acquittal by reason of the special defence set out in section 51A of the 1995 30 

Act, 

(ii) acquittal by reason of insanity, 

(iii) a finding by a court of being unfit for trial under section 53F of the 1995 

Act and the court determining that the person has done the act or made the 

omission constituting the offence, 35 

(iv) a finding by a court that the person is under a disability and did the act or 

made the omission charged. 

(2) This section also applies to a person if— 

(a) before 1 May 2004, the person was in Scotland— 
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(i) convicted of an offence other than an offence listed in paragraphs 36 to 59 

of schedule 3 of the 2003 Act, 

(ii) found not guilty of such an offence by reason of insanity, or 

(iii) found by a court, in respect of such an offence, to be under a disability and 

to have done the act or made the omission charged, and 5 

(b) the sheriff who is considering the application for the sexual harm prevention order 

is satisfied that there was a significant sexual aspect to the person’s behaviour in 

committing the offence. 

 

13 Qualifying offender: conviction etc. elsewhere in United Kingdom 

This section applies to a person if the person has, whether before or after this Chapter 10 

comes into force, in England and Wales or Northern Ireland— 

(a) been convicted of an offence listed in schedule 3 or schedule 5 of the 2003 Act, 

(b) been found not guilty of such an offence by reason of insanity, 

(c) been found by a court, in respect of such an offence, to be under a disability and to 

have done the act or made the omission charged, or 15 

(d) been cautioned in respect of such an offence following an admission of it. 

 

14 Qualifying offender: conviction etc. outside United Kingdom 

(1) This section applies to a person if, whether before or after this Chapter comes into force, 

under the law in force in a country outside the United Kingdom— 

(a) the person has been convicted of an equivalent offence (whether or not the person 20 

has been punished for it), 

(b) a court exercising jurisdiction under that law has made in respect of an equivalent 

offence a finding equivalent to a finding that the person is not guilty by reason of 

insanity, 

(c) such a court has made in respect of an equivalent offence a finding equivalent to a 25 

finding that, in respect of the offence, the person is under a disability and has done 

the act or made the omission charged, or 

(d) the person has been cautioned, or received another type of warning equivalent to a 

caution in England and Wales or Northern Ireland, in respect of an equivalent 

offence following an admission of it. 30 

(2) In subsection (1), ―equivalent offence‖ means an act or omission which, at the time it 

was done or made— 

(a) constituted an offence under the law in force in the country concerned, and 

(b) would have constituted an offence listed in schedule 3 (other than at paragraph 60) 

or schedule 5 of the 2003 Act if it had been done or made in any part of the United 35 

Kingdom. 

(3) For the purposes of subsection (2), an act or omission punishable under the law in force 

in a country outside the United Kingdom constitutes an offence under that law however 

it is described in that law. 
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(4) In relation to an application under section 11 where subsection (1) is alleged to apply, 

subsection (2)(b) is to be taken to be satisfied unless— 

(a) not later than rules of court may provide, the person against whom the order is 

sought (―the respondent‖) serves on the chief constable a notice— 

(i) stating that, on the facts as alleged with respect to the act or omission 5 

concerned, it is not in the respondent’s opinion satisfied, 

(ii) setting out the respondent’s grounds for that opinion, and 

(iii) requiring the chief constable to prove that it is satisfied, or 

(b) the court permits the respondent to require the chief constable to prove that 

subsection (2)(b) is satisfied without service of such a notice. 10 

 

What order does 

15 Content and duration of order 

(1) A sexual harm prevention order is an order prohibiting the person against whom it is 

made from doing, or requiring the person to do, a thing or things described in the order. 

(2) A prohibition or requirement contained in a sexual harm prevention order applies 15 

throughout the United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement contained in a sexual harm prevention order has effect for 

a fixed period, specified in the order, of not less than 5 years. 

(4) Different periods may be provided for different prohibitions or requirements. 

(5) Subsection (3) is subject, in the case of a prohibition on foreign travel, to subsection (1) 20 

of section 16. 

(6) The prohibitions and requirements which may be imposed in a sexual harm prevention 

order are those necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person against whom the order is made, or 25 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person against whom the order is 

made outside the United Kingdom. 

(7) Where a court makes a sexual harm prevention order in relation to a person already 

subject to such an order (whether made by that court or another), the earlier order ceases 30 

to have effect. 

(8) A sexual harm prevention order ceases to have effect, if it has not already done so, when 

all of the prohibitions or requirements contained in it have ceased to have effect. 

 

16 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual harm prevention order must be for 35 

a fixed period of not more than 5 years. 

(2) A ―prohibition on foreign travel‖ means— 

(a) a prohibition on travelling to any country outside the United Kingdom named or 

described in the order, 
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(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 

(c) a prohibition on travelling to any country outside the United Kingdom. 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 

a further period (of no more than 5 years each time) under section 19. 5 

(4) A sexual harm prevention order that contains a prohibition within subsection (2)(c) must 

require the person who is subject to the order to surrender all of the person’s passports at 

a police station specified in the order— 

(a) on or before the date when the prohibition takes effect, or 

(b) within a period specified in the order. 10 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 

(b) a passport issued by or on behalf of the authorities of another country, 

(c) a passport issued by or on behalf of an international organisation, 

(d) a document that can be used (in some or all circumstances) instead of a passport. 15 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual harm 

prevention order containing such a prohibition (unless the person is subject to an 

equivalent prohibition under another order). 

(7) Subsection (6) does not apply in relation to— 20 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 

(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 

 

Interaction with notification requirements 25 

17 Application of notification requirements where order made 

(1) This section applies to a person against whom a sexual harm prevention order is made. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection and sections 88F and 88G of the 2003 Act) 30 

cease to be subject to the notification requirements of Part 2 of the 2003 Act while 

the order has effect, 

the person remains subject to the notification requirements. 

(3) Where the person was not a relevant offender immediately before this section applied to 

the person— 35 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the order ceases to have effect, and 
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(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (4). 

(4) The ―relevant date‖ is the date of service of the order. 

(5) In this section, ―relevant offender‖ has the meaning given by section 80(2) of the 2003 

Act. 5 

 

18 Cessation of order: relevant sexual offenders 

(1) This section applies where— 

(a) a sexual harm prevention order is in effect in relation to a relevant sexual 

offender, and 

(b) by virtue of section 88F or 88G of the 2003 Act, the relevant sexual offender 10 

ceases to be subject to the notification requirements of Part 2 of the 2003 Act. 

(2) The sexual harm prevention order ceases to have effect. 

(3) For the purposes of this section, a person is a ―relevant sexual offender‖ if the person 

falls within section 88A(1)(a) or (b) of the 2003 Act. 

 

Variation, renewal and discharge 15 

19 Variation, renewal and discharge 

(1) On the application of a person mentioned in subsection (2), the appropriate court may 

make an order varying, renewing or discharging a sexual harm prevention order. 

(2) The persons are— 

(a) the person against whom the order has effect (―the subject‖), 20 

(b) the chief constable, 

(c) in the case only of an order made under section 10, the prosecutor. 

(3) In subsection (1), the ―appropriate court‖ means— 

(a) where the order was made under section 10 by the High Court of Justiciary, that 

court, 25 

(b) where the order was made under section 10 in the sheriff court— 

(i) a sheriff exercising criminal jurisdiction in the sheriffdom in which the 

subject resides, or 

(ii) if the subject does not reside in a sheriffdom, any sheriff exercising 

criminal jurisdiction in the sheriffdom of the sheriff who made the order, 30 

(c) where the order was made under section 11, an appropriate sheriff. 

(4) In subsection (3)(c), an ―appropriate sheriff‖ means— 

(a) the sheriff who made the order, 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 35 

(d) where the application is made by the chief constable— 
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(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 

to be, or 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 

(5) A sexual harm prevention order may be renewed, or varied so as to impose an additional 5 

prohibition or requirement on the subject, only if it is necessary to do so for the purpose 

of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 10 

vulnerable adults, from sexual harm from the subject outside the United Kingdom, 

and any renewed or varied order may contain only such prohibitions and requirements 

as are necessary for one or other of these purposes. 

(6) A sexual harm prevention order may be discharged, or varied so as to remove a 

prohibition or requirement, only if the order or, as the case may be, prohibition or 15 

requirement, is no longer necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the subject outside the United Kingdom. 20 

(7) Before determining an application under this section, a sheriff must–– 

(a) if subsection (8) applies, hold a hearing at which the subject and the chief 

constable, and in the case of an order made under section 10, the prosecutor, may 

appear or be represented, 

(b) if subsection (8) does not apply, either— 25 

(i) hold a hearing at which the subject and the chief constable, and in the case 

of an order made under section 10, the prosecutor, may appear or be 

represented, or 

(ii) give an opportunity to make written representations to the subject and the 

chief constable and, in the case of an order made under section 10, the 30 

prosecutor. 

(8) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable, or, in the case of an order made under section 10, the prosecutor, gives 

notice to the sheriff of a wish for a hearing to be held. 

 

Interim orders 35 

20 Interim orders 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual harm prevention order against a person in respect of whom the chief constable is 

applying for an order under section 11. 

(2) An interim sexual harm prevention order may be made if the sheriff considers it just to 40 

do so. 
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(3) An interim sexual harm prevention order is an order prohibiting the person against 

whom it is made from doing, or requiring that person to do, a thing or things described 

in the order. 

(4) A prohibition or requirement contained in an interim sexual harm prevention order 

applies throughout the United Kingdom (unless expressly confined to particular 5 

localities). 

(5) A prohibition or requirement contained in an interim sexual harm prevention order has 

effect for a fixed period, specified in the order. 

(6) Different periods may be provided for different prohibitions or requirements. 

(7) An application for an interim sexual harm prevention order— 10 

(a) may be made in the application for an order under section 11 to which it relates, or 

(b) if the application for that order has been made, may be made by separate 

application. 

(8) Section 17 applies to a person against whom an interim sexual harm prevention order is 

made as it applies to a person against whom a sexual harm prevention order is made. 15 

(9) An interim sexual harm prevention order ceases to have effect, if it has not already done 

so, when either of the following events occurs— 

(a) the related application for an order under section 11 is determined, or 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 

(10) On the application of a person mentioned in subsection (11), an appropriate sheriff may 20 

vary, renew or discharge an interim sexual harm prevention order. 

(11) Those persons are— 

(a) the person against whom the interim sexual harm prevention order has effect, 

(b) the chief constable. 

(12) In this section, an ―appropriate sheriff‖ means— 25 

(a) the sheriff to whom the related application for an order under section 11 is made, 

or 

(b) another sheriff of the same sheriffdom. 

 

Appeals 

21 Appeals 30 

(1) An order made under section 10, and any order granting or refusing a variation, renewal 

or discharge of such an order may be appealed against as if the order were a sentence. 

(2) On such an appeal, the court hearing the appeal may suspend the order appealed against 

pending the disposal of the appeal. 

(3) A decision of a sheriff mentioned in subsection (4) may be appealed against as if it were 35 

a decision constituting final judgment in civil proceedings within the meaning of the 

2014 Act. 

(4) A decision to— 

(a) make, or refuse to make, an order under section 11 or 20, 
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(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections. 

 

Requirement to serve order 

22 Requirement for clerk of court to serve order 

(1) Where a court makes, varies or renews a sexual harm prevention order or an interim 5 

sexual harm prevention order, the clerk of the court must serve a copy of the order as 

made, varied or renewed (as the case may be) on the person against whom the order has 

effect. 

(2) Where a court discharges a sexual harm prevention order or an interim sexual harm 

prevention order, the clerk of the court must serve a copy of the order effecting the 10 

discharge on the person against whom the order had effect. 

(3) In this section, ―court‖ includes ―sheriff‖. 

 

Enforcement 

23 Offence of breaching order 

(1) A person commits an offence if, without reasonable excuse, the person— 15 

(a) does something which the person is prohibited from doing, or 

(b) fails to do something which the person is required to do, 

by a sexual harm prevention order or an interim sexual harm prevention order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 20 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 25 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 

(ii) discharging the person absolutely. 

(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 30 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 

as if the offence had been committed in that district (and the offence is, for all purposes 

incidental to or consequential on the trial or punishment, to be deemed to have been 35 

committed in that district). 
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Interpretation 

24 Interpretation of Chapter 

(1) In this Chapter— 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 5 

through physical or mental disability or illness, through old age, or otherwise, 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 

―child‖ means a person under 18, 

―interim sexual harm prevention order‖ means (except in section 20(1) to (3)) an 

order made under section 20, 10 

―prohibition on foreign travel‖ has the meaning given by section 16(2), 

―the public‖ means the public in the United Kingdom, 

―sexual harm prevention order‖ means (except in sections 10, 11 and 15(1)) an 

order made under section 10 or 11. 

(2) Subsection (3) applies for the purposes of sections 10 to 14. 15 

(3) In construing any reference to an offence listed in schedule 3 of the 2003 Act, any 

condition subject to which an offence is so listed that relates— 

(a) to the way in which a person is dealt with in respect of the offence or a relevant 

finding (within the meaning of section 132(9) of the 2003 Act) in relation to the 

offence, or 20 

(b) to the age of any person, 

is to be disregarded. 

 

CHAPTER 4 

SEXUAL RISK ORDERS 

Meaning of harm 25 

25 Meaning of harm 

In this Chapter, ―harm‖, from a person, means physical or psychological harm caused by 

the person doing an act of a sexual nature. 

 

Making of order 

26 Making of order 30 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual risk 

order (see section 27(1)) against a person (―the respondent‖). 

(2) An appropriate sheriff may make a sexual risk order only if satisfied that the respondent 

has (whether before or after this Chapter comes into force) done an act of a sexual 

nature as a result of which it is necessary to make such an order for the purpose of— 35 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 
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(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the respondent outside the United Kingdom. 

(3) In this section, an ―appropriate sheriff‖ means— 

(a) a sheriff in whose sheriffdom the respondent resides, 

(b) a sheriff in whose sheriffdom the respondent is believed by the chief constable to 5 

be, 

(c) a sheriff to whose sheriffdom the respondent is believed by the chief constable to 

be intending to come, or 

(d) a sheriff whose sheriffdom includes any place where it is alleged that the 

respondent did an act of a sexual nature giving rise to reasonable cause to believe 10 

that it is necessary for a sexual risk order to be made. 

(4) Before determining an application under this section, a sheriff must— 

(a) if subsection (5) applies, hold a hearing at which the respondent and the chief 

constable may appear or be represented, 

(b) if subsection (5) does not apply, either— 15 

(i) hold a hearing at which the respondent and the chief constable may appear 

or be represented, or 

(ii) give an opportunity to make written representations to the respondent and 

the chief constable. 

(5) This subsection applies if, not later than rules of court may provide, the respondent gives 20 

notice to the sheriff of a wish for a hearing to be held. 

 

What order does 

27 Content and duration of order 

(1) A sexual risk order is an order prohibiting the person against whom it is made from 

doing, or requiring the person to do, a thing or things described in the order. 25 

(2) A prohibition or requirement contained in a sexual risk order applies throughout the 

United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement in a sexual risk order has effect for a fixed period, 

specified in the order, of not less than 2 years. 

(4) Different periods may be provided for different prohibitions or requirements. 30 

(5) The prohibitions and requirements which may be imposed in a sexual risk order are 

those necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 

(b) protecting children or vulnerable adults generally, or any particular children or 35 

vulnerable adults, from harm from the respondent outside the United Kingdom. 

(6) Where a sheriff makes a sexual risk order in relation to a person already subject to such 

an order (whether made by that sheriff or another), the earlier order ceases to have 

effect. 
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(7) A sexual risk order ceases to have effect, if it has not already done so, when all of the 

prohibitions or requirements in it have ceased to have effect. 

 

28 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual risk order must not be for a period 

of more than 5 years. 5 

(2) A ―prohibition on foreign travel‖ means— 

(a) a prohibition on travelling to any country outside the United Kingdom named or 

described in the order, 

(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 10 

(c) a prohibition on travelling to any country outside the United Kingdom. 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 

a further period (of no more than 5 years each time) under section 29. 

(4) A sexual risk order that contains a prohibition within subsection (2)(c) must require the 

person who is subject to the order to surrender all of the person’s passports at a police 15 

station specified in the order— 

(a) on or before the date when the prohibition takes effect, or 

(b) within a period specified in the order. 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 20 

(b) a passport issued by or on behalf of the authorities of another country, 

(c) a passport issued by or on behalf of an international organisation, 

(d) a document that can be used (in some or all circumstances) instead of a passport. 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual risk order 25 

containing such a prohibition (unless the person is subject to an equivalent prohibition 

under another order). 

(7) Subsection (6) does not apply in relation to— 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 30 

(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 

 

Variation, renewal and discharge 

29 Variation, renewal and discharge 

(1) On the application of a person mentioned in subsection (2), an appropriate sheriff may 35 

make an order varying, renewing or discharging a sexual risk order. 

(2) The persons are— 

(a) the person against whom the order has effect (―the subject‖), 
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(b) the chief constable. 

(3) In subsection (1), an ―appropriate sheriff‖ means— 

(a) the sheriff who made the sexual risk order, 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 5 

(d) where the application is made by the chief constable— 

(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 

to be, or 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 10 

(4) A sexual risk order may be renewed, or varied so as to impose an additional prohibition 

or requirement on the subject, only if it is necessary to do so for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 15 

vulnerable adults, from harm from the subject outside the United Kingdom, 

and any renewed or varied order may contain only such prohibitions and requirements 

as are necessary for one or other of these purposes. 

(5) A sexual risk order may be discharged, or varied so as to remove a prohibition or 

requirement, only if the order or, as the case may be, prohibition or requirement, is no 20 

longer necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the subject outside the United Kingdom.  25 

(6) Before determining an application under this section, a sheriff must–– 

(a) if subsection (7) applies, hold a hearing at which the subject and the chief 

constable may appear or be represented, 

(b) if subsection (7) does not apply, either— 

(i) hold a hearing at which the subject and the chief constable may appear or 30 

be represented, or  

(ii) give an opportunity to make written representations to the subject and the 

chief constable. 

(7) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable gives notice to the sheriff of a wish for a hearing to be held. 35 
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Interim orders 

30 Interim orders 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual risk order against a person in respect of whom the chief constable is applying for 

an order under section 26. 5 

(2) An interim sexual risk order may be made if the sheriff–– 

(a) considers that there is a prima facie case that the person has done an (or, as the 

case may be, the) act of a sexual nature which is being relied on for the purposes 

of subsection (2) of section 26 in relation to the application for an order under that 

section, and 10 

(b) considers it just to make an interim sexual risk order. 

(3) An interim sexual risk order is an order prohibiting the person against whom it is made 

from doing, or requiring that person to do, a thing or things described in the order.  

(4) A prohibition or requirement contained in an interim sexual risk order applies 

throughout the United Kingdom (unless expressly confined to particular localities). 15 

(5) A prohibition or requirement contained in an interim sexual risk order has effect for a 

fixed period, specified in the order. 

(6) Different periods may be provided for different prohibitions or requirements. 

(7) An application for an interim sexual risk order— 

(a) may be made in the application for an order under section 26 to which it relates, or 20 

(b) if the application for that order has been made, may be made by separate 

application. 

(8) An interim sexual risk order ceases to have effect, if it has not already done so, when 

either of the following events occurs— 

(a) the related application for an order under section 26 is determined, or 25 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 

(9) On the application of a person mentioned in subsection (10), an appropriate sheriff may 

vary, renew or discharge an interim sexual risk order. 

(10) Those persons are— 

(a) the person against whom the interim sexual risk order has effect,  30 

(b) the chief constable. 

(11) In this section, an ―appropriate sheriff‖ means— 

(a) the sheriff to whom the related application for an order under section 26 is made, 

or 

(b) another sheriff of the same sheriffdom. 35 
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Appeals 

31 Appeals 

(1) A decision of a sheriff mentioned in subsection (2) may be appealed against as if it were 

a decision constituting final judgment in civil proceedings within the meaning of the 

2014 Act. 5 

(2) A decision to— 

(a) make, or refuse to make, an order under section 26 or 30, 

(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections.  

 

Requirement to serve order 10 

31A Requirement for clerk of court to serve order 

(1) Where a sheriff makes, varies or renews a sexual risk order or an interim sexual risk 

order, the clerk of the court must serve a copy of the order as made, varied or renewed 

(as the case may be) on the person against whom the order has effect. 

(2) Where a sheriff discharges a sexual risk order or an interim sexual risk order, the clerk 15 

of the court must serve a copy of the order effecting the discharge on the person against 

whom the order had effect. 

 

Enforcement 

32 Offence of breaching order 

(1) A person commits an offence if, without reasonable excuse, the person— 20 

(a) does something which the person is prohibited from doing, or 

(b) fails to do something which the person is required to do, 

by a sexual risk order or an interim sexual risk order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 25 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 30 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 

(ii) discharging the person absolutely. 

(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 35 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 
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(b) in such sheriff court district as the Lord Advocate may determine, 

as if the offence had been committed in that district (and the offence is, for all purposes 

incidental to or consequential on the trial or punishment, to be deemed to have been 

committed in that district). 

 

33 Application of notification requirements on breach of order 5 

(1) This section applies to a person who— 

(a) is convicted of an offence under section 32, 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 10 

1995 Act and the court determines that the person has done the act or made the 

omission constituting the offence. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 15 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 

the person remains subject to those notification requirements while the relevant order 

has effect. 

(3) Where the person was not a relevant offender immediately before this section applied to 

the person— 20 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the relevant order ceases to have effect, 

and 

(b) that Part of that Act applies to the person subject to the modification set out in 25 

subsection (4). 

(4) The ―relevant date‖ is the date on which this section first applies to the person. 

(5) In this section— 

―relevant offender‖ has the meaning given by section 80(2) of the 2003 Act, 

―relevant order‖ means— 30 

(a) where the conviction, finding or acquittal by virtue of which this section 

applies to the person is in respect of a breach of a sexual risk order, that 

order, 

(b) where the conviction, finding or acquittal by virtue of which this section 

applies to the person is in respect of an interim sexual risk order— 35 

(i) any sexual risk order made on the hearing of the application to which 

the interim order relates, or 

(ii) if no such order is made, the interim order. 
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Interpretation 

34 Interpretation of Chapter 

In this Chapter–– 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 5 

through mental or physical disability or illness, through old age, or otherwise, 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 

―child‖ means a person under 18, 

―interim sexual risk order‖ means (except in section 30(1) to (3)) an order made 

under section 30, 10 

―prohibition on foreign travel‖ has the meaning given by section 28(2), 

―the public‖ means the public in the United Kingdom, 

―sexual risk order‖ means (except in sections 26 and 27(1)) an order made under 

section 26. 

 

CHAPTER 5 15 

EQUIVALENT ORDERS ELSEWHERE IN UNITED KINGDOM 

35 Breach of orders equivalent to orders in Chapters 3 and 4: offence 

(1) A person commits an offence if, without reasonable excuse, the person does something 

which the person is prohibited from doing by an equivalent order from elsewhere in the 

United Kingdom. 20 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 25 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 30 

(ii) discharging the person absolutely. 

(4) For the purposes of this section, prohibitions imposed by an equivalent order from 

elsewhere in the United Kingdom apply, unless expressly confined to particular 

localities, to every part of the United Kingdom. 

(5) In this section, ―equivalent order from elsewhere in the United Kingdom‖ means— 35 

(a) a sexual harm prevention order made under section 103A of the 2003 Act, 

(b) an interim sexual harm prevention order made under section 103F of the 2003 

Act, 
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(c) a sexual risk order made under section 122A of the 2003 Act, 

(d) an interim sexual risk order made under section 122E of the 2003 Act, 

(e) a sexual offences prevention order made under section 104 of the 2003 Act (but 

excluding such an order made in Scotland), 

(f) an interim sexual offences prevention order made under section 109 of the 2003 5 

Act (but excluding such an order made in Scotland), 

(g) a foreign travel order made under section 114 of the 2003 Act (but excluding such 

an order made in Scotland), 

(h) a risk of sexual harm order made under section 123 of the 2003 Act, 

(i) an interim risk of sexual harm order made under section 126 of the 2003 Act, 10 

(j) a restraining order made under section 5A of the Sex Offenders Act 1997, 

(k) a sex offender order made under section 2 of the Crime and Disorder Act 1998. 

 

36 Breach of certain equivalent orders: application of notification requirements 

(1) This section applies to a person who— 

(a) is convicted of an offence under section 35 in respect of a breach of an order 15 

under section 122A, 122E, 123 or 126 of the 2003 Act, 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 

1995 Act and the court determines that the person has done the act constituting the 20 

offence. 

(2) This section also applies to a person who— 

(a) is convicted of an offence under section 122H or 128 of the 2003 Act, 

(b) is found not guilty of such an offence by reason of insanity, 

(c) is found, in respect of such an offence, to be under a disability and to have done 25 

the act charged in respect of the offence, or 

(d) is cautioned in respect of such an offence following an admission of it. 

(3) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 30 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 

the person remains subject to those notification requirements. 

(4) Where the person was not a relevant offender immediately before this section applied to 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 35 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the relevant order ceases to have effect, 

and 
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(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (5). 

(5) The ―relevant date‖ is the date on which this section first applies to the person. 

(6) In this section, ―relevant order‖ means— 

(a) where the conviction, finding, acquittal or caution by virtue of which this section 5 

applies to the person is in respect of a breach of an order under section 122A or 

123 of the 2003 Act, that order, 

(b) where the conviction, finding, acquittal or caution by virtue of which this section 

applies to the person is in respect of an order under section 122E or 126 of the 

2003 Act— 10 

(i) any order under section 122A or 123 of the 2003 Act made on the hearing 

of the application to which the order under section 122E or 126 of the 2003 

Act relates, or 

(ii) if no such order is made, the order under section 122E or 126 of the 2003 

Act. 15 

 

CHAPTER 6 

PREVIOUS ORDERS 

37 Repeals of provisions as to previous orders 

(1) The following provisions of the 2003 Act (which make provision as to sexual offences 

prevention orders and foreign travel orders) are repealed— 20 

(a) sections 104 to 109, 

(b) sections 110 to 117, 

(c) section 117B, 

(d) section 118, 

(e) sections 120 to 122. 25 

(2) Sections 2 to 8 of the 2005 Act (which make provision as to risk of sexual harm orders) 

are repealed. 

 

38 Saving and transitional provision 

(1) In this section— 

―existing order‖ means— 30 

(a) a sexual offences prevention order under section 104 or 105 of the 2003 

Act, 

(b) a foreign travel order under section 114 of the 2003 Act, 

(c) a risk of sexual harm order under section 2 of the 2005 Act, 

(d) an interim sexual offences prevention order under section 109 of the 2003 35 

Act, 

(e) an interim risk of sexual harm order under section 5 of the 2005 Act, 
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―old order‖ means an order made under section 20 of the Crime and Disorder Act 

1998. 

(2) The repeals made by section 37 do not apply in relation to— 

(a) an application for an existing order made before this section comes into force, 

(b) an existing order applied for before then (and whether made before or after then), 5 

(c) anything done in connection with such an application or order. 

(3) But— 

(a) as from when this section comes into force, there may be no variation of an 

existing order that extends the period of the order or any of its provisions, 

(b) as from the end of the period of 5 years beginning with when this section comes 10 

into force, the relevant sections of this Act apply, with any necessary 

modifications, in relation to any existing order that is still in force as if the 

provisions of the order were provisions of a corresponding new order. 

(4) In subsection (3)(b)— 

a ―corresponding new order‖ means— 15 

(a) in the case of a sexual offences prevention order, a sexual harm prevention 

order, 

(b) in the case of a foreign travel order, a sexual harm prevention order 

containing a prohibition on foreign travel (as defined in section 16(2)), 

(c) in the case of a risk of sexual harm order, a sexual risk order made under 20 

section 26, 

(d) in the case of an interim sexual offences prevention order, an interim sexual 

harm prevention order made under section 20, 

(e) in the case of an interim risk of sexual harm order, an interim sexual risk 

order made under section 30, 25 

the ―relevant sections of this Act‖ means— 

(a) in the case of a sexual offences prevention order, sections 18, 19 and 23, 

(b) in the case of a foreign travel order, sections 19 and 23, 

(c) in the case of a risk of sexual harm order, sections 29 and 32, 

(d) in the case of an interim sexual offences prevention order, sections 20(10) 30 

to (12) and 23, 

(e) in the case of an interim risk of sexual harm order, sections 30(9) to (11) 

and 32. 

(5) Sections 19 and 23 apply to an old order as they apply to a sexual harm prevention 

order. 35 

(6) In this section, ―sexual harm prevention order‖ means an order made under section 10 or 

11. 
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PART 3 

GENERAL 

39 Interpretation 

In this Act— 

―the 1995 Act‖ means the Criminal Procedure (Scotland) Act 1995, 5 

―the 2003 Act‖ means the Sexual Offences Act 2003, 

―the 2005 Act‖ means the Protection of Children and Prevention of Sexual 

Offences (Scotland) Act 2005, 

―the 2009 Act‖ means the Sexual Offences (Scotland) Act 2009, 

―the 2014 Act‖ means the Courts Reform (Scotland) Act 2014. 10 

 

40 Ancillary provision 

(1) The Scottish Ministers may by regulations make any incidental, supplementary, 

consequential, transitional, transitory or saving provision they consider appropriate for 

the purposes of, in connection with, or for giving full effect to, this Act. 

(2) Regulations under subsection (1) may— 15 

(a) modify any enactment (including this Act), 

(b) make different provision for different purposes. 

(3) Regulations under subsection (1)— 

(a) are subject to the affirmative procedure if they add to, replace or omit any part of 

the text of this or any other Act, 20 

(b) otherwise, are subject to the negative procedure. 

 

41 Minor and consequential modifications 

Schedule 2 makes minor and consequential modifications of other enactments. 

 

42 Crown application 

(1) No contravention by the Crown of any provision of, or made under, this Act makes the 25 

Crown criminally liable.  

(2) But the Court of Session may, on the application of the Scottish Ministers or any public 

body or office-holder having responsibility for enforcing the provision, declare unlawful 

any act or omission which constitutes such a contravention.  

(3) Despite subsection (1), any provision of, or made under, this Act applies to persons in 30 

the public service of the Crown as it applies to other persons. 

 

43 Commencement 

(1) Sections 40, 42 and 44, and this section, come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 35 

(3) Regulations under subsection (2) may— 
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(a) appoint different days for different purposes, 

(b) include transitional, transitory or saving provision. 

 

44 Short title 

The short title of this Act is the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016.5 
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SCHEDULE 1 

(introduced by section 4) 

SECTION 2: SPECIAL PROVISION IN RELATION TO PROVIDERS OF INFORMATION SOCIETY SERVICES 

 

Exceptions for mere conduits 

1 (1) A service provider is not capable of being guilty of an offence under section 2 in respect 5 

of anything done in the course of providing so much of an information society service as 

consists in— 

(a) the provision of access to a communication network, or 

(b) the transmission in a communication network of information provided by a 

recipient of the service, 10 

if the transmission condition is satisfied. 

(2) The transmission condition is satisfied if the service provider does not— 

(a) initiate the transmission, 

(b) select the recipient of the transmission, or 

(c) select or modify the information contained in the transmission. 15 

(3) For the purposes of sub-paragraph (1)— 

(a) the provision of access to a communication network, and 

(b) the transmission of information in a communication network, 

includes the automatic, intermediate and transient storage of the information transmitted 

as far as the storage is solely for the purpose of carrying out the transmission in the 20 

network. 

(4) Sub-paragraph (3) does not apply if the information is stored for longer than is 

reasonably necessary for the transmission. 

 

Exception for caching 

2 (1) This paragraph applies where an information society service consists in the transmission 25 

in a communication network of information provided by a recipient of the service. 

(2) The service provider is not capable of being guilty of an offence under section 2 in 

respect of the automatic, intermediate and temporary storage of information so provided, 

if— 

(a) the storage of the information is solely for the purpose of making more efficient 30 

the onward transmission of the information to other recipients of the service at 

their request, and 

(b) the condition in sub-paragraph (3) is satisfied. 

(3) The condition is that the service provider— 

(a) does not modify the information, 35 

(b) complies with any conditions attached to having access to the information, and 

(c) where sub-paragraph (4) applies, expeditiously removes the information or 

disables access to it. 
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(4) This sub-paragraph applies if the service provider obtains actual knowledge that— 

(a) the information at the initial source of transmission has been removed from the 

network, 

(b) access to it has been disabled, or 

(c) a court or administrative authority has ordered the removal from the network of, 5 

or the disablement of access to, the information. 

 

Exception for hosting 

3 (1) A service provider is not capable of being guilty of an offence under section 2 in respect 

of anything done in the course of providing so much of an information society service as 

consists of the storage of information provided by a recipient of the service, if sub-10 

paragraph (2) or (3) is satisfied. 

(2) This sub-paragraph is satisfied if the service provider had no actual knowledge when the 

information was provided that the provision of the information amounted to an offence 

under section 2. 

(3) This sub-paragraph is satisfied if, on obtaining such knowledge, the service provider 15 

expeditiously removed the information or disabled access to it. 

(4) Sub-paragraph (1) does not apply if the recipient of the service is acting under the 

authority or control of the service provider. 

 

Interpretation 

4 (1) In this schedule— 20 

―person in an intimate situation‖, ―photograph‖ and ―film‖ have the same 

meanings as in section 2, 

―information society services‖— 

(a) has the meaning given in Article 2(a) of the E-Commerce Directive (which 

refers to Article 1(2) of Directive 98/34/EC of the European Parliament and 25 

of the Council of 22 June 1998 laying down a procedure for the provision 

of information in the field of technical standards and regulations), and 

(b) is summarised in recital 17 of the E-Commerce Directive as covering ―any 

service normally provided for remuneration, at a distance, by means of 

electronic equipment for the processing (including digital compression) and 30 

storage of data, and at the individual request of a recipient of a service‖, 

―recipient‖, in relation to a service, means a person who, for professional ends or 

otherwise, uses an information society service, in particular for the purposes of 

seeking information or making it accessible, 

―service provider‖ means a person providing an information society service. 35 

(2) In sub-paragraph (1), ―the E-Commerce Directive‖ means Directive 2000/31/EC of the 

European Parliament and of the Council of 8 June 2000 on certain legal aspects of 

information society services, in particular electronic commerce, in the Internal Market 

(Directive on electronic commerce). 
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SCHEDULE 2 

(introduced by section 41) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

Criminal Procedure (Scotland) Act 1995 

1 (1) The 1995 Act is amended as follows. 5 

(2) In section 19AA(1)— 

(a) in paragraph (b), for ―section 2 of the Protection of Children and Prevention of 

Sexual Offences (Scotland) Act 2005 (asp 9) (a risk of sexual harm order)‖ 

substitute ―section 26 of the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016‖, 10 

(b) in paragraph (c), for ―section 2 of that Act of 2005‖ substitute ―section 26 of that 

Act of 2016‖. 

(3) In section 19AB— 

(a) in subsection (4), for ―risk of sexual harm orders‖ substitute ―sexual risk orders‖, 

(b) in subsection (5)— 15 

(i) for ―risk of sexual harm order‖ substitute ―sexual risk order‖, 

(ii) for the words from ―under‖ to the end substitute ―of a court considering an 

appeal against the making of a sexual risk order suspending the effect of 

the order pending the determination of the appeal‖, 

(c) in subsection (7)— 20 

(i) omit the definitions of ―risk of sexual harm order‖ and ―the 2005 Act‖, 

(ii) insert, immediately before the definition of ―the 2003 Act‖, the following 

definition— 

――sexual risk order‖ means an order under section 26 of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, and also includes an 25 

order under section 122A or 123 of the 2003 Act;‖, 

(d) the title becomes ―Section 19AA: supplementary provision in sexual risk order 

cases‖. 

 

Police Act 1997 

1A(1) The Police Act 1997 is amended as follows. 30 

 (2) In section 113CA(2)— 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 35 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 40 
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(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 5 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 10 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 

(b) after paragraph (ib) insert— 

―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 15 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 20 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 25 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 30 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed. 

 (3) In section 113CB(2)— 35 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 40 

(ii) the date of that order; 
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(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 5 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 10 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 15 

(b) after paragraph (ib) insert— 

―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 20 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 25 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 30 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 35 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed. 

 

Sexual Offences Act 2003 

2 (1) The 2003 Act is amended as follows. 

(2) In section 88— 40 
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(a) in subsection (1), for ―Subsections (2) to (4)‖ substitute ―Subsections (2) and 

(2A)‖, 

(b) subsections (4) and (5) are repealed. 

(3) In section 89, after subsection (1) insert— 

―(1A) In the Table— 5 

(a) the reference to a sexual harm prevention order includes an order made 

under section 10 or 11 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 

(b) the reference to an interim sexual harm prevention order includes an 

order made under section 20 of the Abusive Behaviour and Sexual Harm 10 

(Scotland) Act 2016.‖. 

 

Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 

3 Subsections (1) to (5) of section 17 of the 2005 Act are repealed. 

 

Protection of Vulnerable Groups (Scotland) Act 2007 

4 Paragraph 1 of schedule 1 of the Protection of Vulnerable Groups (Scotland) Act 2007 is 15 

amended as follows— 

(a) paragraph (r) is repealed, 

(b) after paragraph (zr), insert— 

―(zra)an offence under section 32 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 20 

(zrb)an offence under section 35 of that Act in respect of a breach of— 

(i) a sexual risk order made under section 122A of the Sexual 

Offences Act 2003, 

(ii) an interim sexual risk order made under section 122E of the Sexual 

Offences Act 2003, 25 

(iii) a risk of sexual harm order made under section 123 of the Sexual 

Offences Act 2003, or 

(iv) an interim risk of sexual harm order made under section 126 of the 

Sexual Offences Act 2003,‖. 

 

Sexual Offences (Scotland) Act 2009 30 

5 In section 54(8) of the 2009 Act, in the definition of ―UK national‖, for ―relevant 

conduct‖ substitute ―act mentioned in subsection (1)‖. 

 

Criminal Justice and Licensing (Scotland) Act 2010 

6 The following provisions of the Criminal Justice and Licensing (Scotland) Act 2010 are 

repealed— 35 

(a) section 103, 

(b) section 104, 
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(c) paragraph 75 of schedule 7. 

 

Police and Fire Reform (Scotland) Act 2012 

7 Paragraph 26 of schedule 7 of the Police and Fire Reform (Scotland) Act 2012 is 

repealed. 

 

Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 2011/45) 5 

8 Article 4(1) of the Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 

2011/45) is repealed. 

 

Anti-social Behaviour, Crime and Policing Act 2014 

9 Paragraphs 78 and 79 of schedule 11 of the Anti-social Behaviour, Crime and Policing 

Act 2014 are repealed. 10 
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ABUSIVE BEHAVIOUR AND SEXUAL HARM 

(SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

 

 

REVISED EXPLANATORY NOTES 

 

 

 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 

Explanatory Notes are published to accompany the Abusive Behaviour and Sexual Harm 

(Scotland) Bill (introduced in the Scottish Parliament on 8 October 2015) as amended at Stage 2.  

Text has been added or amended as necessary to reflect amendments made to the Bill at Stage 2 

and these changes are indicated by sidelining in the right margin. 

2. These revised Explanatory Notes have been prepared by the Scottish Government in 

order to assist the reader of the Bill and to help inform debate on it.  They do not form part of the 

Bill and have not been endorsed by the Parliament. 

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

4. The Bill’s overarching objective is to improve how the justice system responds to abusive 

behaviour, including domestic abuse and sexual harm, helping to improve public safety by 

ensuring that perpetrators are appropriately held to account for their conduct. 

5. A more detailed explanation of the Bill’s purpose can be found in the Policy 

Memorandum, which also explains the thinking and policy intentions that underpin it. 

THE STRUCTURE AND A SUMMARY OF THE BILL 

6. The Bill is in three Parts. 

7. Part 1 (Abusive behaviour) includes provision for a new specific ―domestic abuse‖ 

aggravator, for a specific offence concerning the non-consensual sharing of private, intimate 
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images (often called ―revenge porn‖) and makes provision to allow courts to make a non-

harassment order in cases where the court is satisfied that a person did harass another person but 

a conviction does not take place due to the mental or physical condition of the person. 

8. Part 2 (Sexual harm) makes provision to require juries in sexual offence cases to be given 

specific directions about how to consider the evidence, ensures that sexual offences against 

children committed in England and Wales by Scottish residents are capable of being prosecuted 

in Scotland and reforms the system of civil orders available to protect communities from sexual 

offences. 

9. Part 3 contains general and ancillary provision. 

PART ONE – ABUSIVE BEHAVIOUR 

Abusive behaviour towards partner or ex-partner 

Section 1 – Aggravation of offence where abuse of partner or ex-partner 

10. Section 1 provides for a statutory aggravation that an offence is aggravated by 

constituting abuse of a partner or ex-partner where the person convicted of the offence either 

intended to cause or else was reckless as to whether their actions would cause, physical or 

psychological harm to their partner or ex-partner. 

11. Subsection (2)(a) provides that, where it is libelled that the accused acted with the intent 

of causing their partner to suffer physical or psychological harm the offence itself does not have 

to have been committed against the person’s partner or ex-partner.  As such, the aggravation 

could be libelled where, for example, a person commits an assault against their ex-partner’s child 

with the intent of causing psychological harm to their ex-partner.   

12. Subsection (2)(b) provides that, where the offence is committed against the person’s 

partner or ex-partner, the offence is aggravated where the convicted person is reckless as to 

causing the partner or ex-partner to suffer physical or psychological harm.  As such, the 

aggravation applies where, for example, someone assaults their partner, irrespective of whether it 

was their intent to cause such harm to that person. 

13. Subsection (5) requires that, where the aggravation is proved, the court must take that 

aggravation into account when determining sentence.  It must also explain how the aggravation 

has affected the sentence (if at all) and record the conviction in a manner which shows that the 

offence was aggravated by constituting abuse of a partner or ex-partner. 

14. Subsection (6) provides that, for the purpose of the aggravation, ―partner‖ means a 

person’s spouse or civil partner (or cohabiting equivalent), or a person in an intimate personal 

relationship with the applicant. Former relationships of the specified types are covered in 

addition to current relationships.  The phrase ―intimate personal relationship‖ is intended to 

cover relationships between boyfriends and girlfriends (including same-sex relationships), 

although the relationship need not be sexual.  Other family relationships and other types of 
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relationship (e.g. between friends or business partners or work colleagues) are not covered by the 

aggravation. 

Disclosure of an intimate photograph or film 

Section 2 – Disclosing, or threatening to disclose, an intimate photograph or film 

15. Section 2 creates two new offences relating to disclosure of intimate images. 

16. Subsection (1) provides that it is an offence to disclose a photograph or film showing a 

person in an intimate situation, or to threaten to do so. The mens rea of the offences is intention 

to cause fear, alarm or distress to the person shown in the intimate situation or recklessness as to 

fear, alarm or distress being caused. However an offence will not be committed where the 

intimate image has already been made publicly available with the consent of the person shown in 

the intimate situation.  

17. Subsection (2) brings within the scope of the offences disclosure of material in a format 

from which a photograph or film can be created, for example a photographic negative or data 

stored electronically on a portable hard drive or disk.  

18. Subsection (3) provides for four defences to the offences.  The defence at subsection 

(3)(c) is that the disclosure was reasonably believed to be necessary for the prevention, detection, 

investigation or prosecution of crime (for example, disclosing to the police an image believed to 

be portraying illegal activity). It is anticipated that there will be few occasions on which 

disclosure of intimate photographs or images could be reasonably believed to be in the public 

interest in terms of the defence at subsection (3)(d), bearing in mind that what is of interest to the 

public is not the same thing as what is in the public interest; this will be a matter for the courts to 

assess in the particular circumstances of a case.  Subsection (4) provides clarification of the 

meaning of ―consent‖ for the purpose of the defences at subsections (3)(a) and (b). 

19. Subsection (5) provides that it is a defence that the intimate photograph or film was taken 

in a public place and members of the public were present.  This has the effect of excluding from 

the scope of the offence photographs or films taken of, for example, ―naked protestors‖ or 

―streakers‖ in a public place.  

20. Subsection (6) provides that, for the purpose of the defences at subsections (3) and (5), an 

evidential burden of proof is placed on the accused to bring forward sufficient evidence to raise 

an issue with respect to the defence, but the legal burden of disproving the defence and proving 

that the offence has been committed remains with the prosecution.  

21. Subsection (7) makes provision for the penalties which will attach to the offences. 

Section 3 – Interpretation of section 2 

22. Section 3 defines the meaning of certain terms for the purpose of section 2.  
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23. Subsection (2) provides definitions of ―film‖ and ―photograph‖.  Those terms include any 

material that was originally captured by photography or by making a recording of a moving 

image, whether or not it has been altered in any way.  As such, the offences apply to digitally 

enhanced or manipulated photographs or films, but it does not apply to material that looks like a 

photograph or film but does not in fact contain any photographic element (for example, because 

it had been generated entirely by computer). 

Section 4 – Section 2: special provision in relation to providers of information society 

services 

24. Section 4 introduces schedule 1, which addresses the position of information society 

services in respect of the new offences at section 2, to give effect to Directive 2000/31/EC of the 

European Parliament and of the Council of 8 June 2000 on certain legal aspects of information 

society services, in particular electronic commerce, in the Internal Market, often referred to as 

the E-Commerce Directive (―the Directive‖). 

25. Paragraph 1 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability under the section 2 offence where acting as ―mere conduits‖ for the 

transmission of, or provision of access to, information.  This means that, providing the 

conditions in paragraph 1 are met, a business providing access to the internet (e.g. a home 

internet service provider) is exempted from liability if the person using their service discloses an 

intimate image while making use of the internet. This accords with Article 12 of the Directive. 

26. Paragraph 2 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability for ―caching‖ information, that is, for the automatic, intermediate and 

temporary storage of information.  This means that when an internet service provider 

automatically makes and ―caches‖ a local copy of a file accessed by a user of its service (which 

is done in order to provide a more efficient service) it is not criminally liable in the event that the 

information consists of an intimate image, providing the conditions in paragraph 2 are met.  This 

accords with Article 13 of the Directive. 

27. Paragraph 3 of schedule 1 sets out the conditions under which service providers may be 

exempted from liability for ―hosting‖ information, that is, storing information at the request of a 

recipient of the service.  For example, if a person discloses an intimate image using a social 

network, then, providing the conditions in paragraph 3 are met, the social network is exempt 

from criminal liability. This accords with Article 14 of the Directive. 

28. Paragraph 4 of schedule 1 defines ―information society services‖, ―recipient‖ and 

―service provider‖. 

Non-harassment orders 

Section 5 – Making of non-harassment orders in criminal cases 

29. Section 234A of the Criminal Procedure (Scotland) Act 1995 (―the 1995 Act‖) provides 

that the prosecutor may apply to a court to impose a non-harassment order where a person is 

convicted of an offence involving harassment of a person.  The court may, if it is satisfied on the 
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balance of probabilities that it is necessary to do so to protect the victim from further harassment, 

make a non-harassment order.  

30. Section 5(2) amends section 234A of the 1995 Act to empower a court to make a non-

harassment order where a person has been found unfit to stand trial under section 53F by reason 

of a mental or physical condition and the court has determined that the person has done the act or 

made the omission constituting the offence, or where the accused is acquitted under section 51A 

of the 1995 Act because they were not criminally responsible for their actions at the time of the 

offence by reason of mental disorder. 

31. Sections 5(3) and 5(4) make consequential amendments to section 234A to reflect the 

changes to the structure of section  234A(1) and to take account of the fact that the person upon 

whom a non-harassment order may be imposed will not necessarily have been convicted of a 

criminal offence. 

32. Section 5(5) inserts new subsection 234A(2BA), which enables the prosecutor to put 

information to the court about previous instances on which the person against whom the order is 

sought has, in relation to the same victim, been found to have done acts constituting an offence, 

but has not been fit to stand trial, or has been acquitted of the offence on the basis of a lack of 

criminal responsibility. 

33. Section 5(6) makes a consequential amendment to section 234A(2C) to reflect the fact 

that the person against whom a non-harassment order is sought may not have been convicted of a 

criminal offence. 

34. Section 5(7) amends section 234A(3) to provide that non-harassment orders, including 

orders granted by virtue of the amendments in section 5, and any variations or revocations of 

those orders, are to be appealed as if they were a sentence. This means that the procedural 

safeguards of the 1995 Act will apply to such appeals. 

PART TWO – SEXUAL HARM 

Chapter 1 – Jury directions relating to sexual offences 

Section 6 – Jury directions relating to sexual offences 

35. Section 6 inserts two new sections, 288DA and 288DB, into the 1995 Act, which provide 

that jury directions must be given by the judge in sexual offence trials where certain conditions 

apply. 

36. Jury directions form part of the judge’s charge to the jury. The judge’s charge is given 

after the prosecution and defence have given their concluding address but prior to the jury 

returning their verdict or retiring to consider their verdict. Jury directions will ordinarily include 

those matters which require to be considered by the jury in determining whether they are of the 

view that a particular offence has been committed. The provisions set out in section 6 provide 

that the judge will be required to set out certain matters to the jury if particular circumstances 

arise during the trial.  
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37. The matters which will be required to be brought to the attention of the jury already form 

part of the existing law. The purpose of these provisions is to place a requirement on judges to 

direct on that existing law. The wording of the jury directions will remain a matter for the 

particular judge.   

38. Section 288DA applies in a trial for certain sexual offences and sets out that particular 

directions must be given by the trial judge to the jury in certain circumstances. Subsection (1) 

sets out those circumstances, with subsection (2) setting out what the particular directions must 

cover. Subsection (3) provides an exception to when the circumstances set out in subsection (1) 

will require the particular directions to be made, with subsection (4) defining particular terms 

used in the section. 

39. Section 288DA(1) provides that during a trial on indictment for particular sexual offences 

the requirement to give a direction as set out in subsection (2) applies in two general 

circumstances.  

40. Firstly where evidence is given which suggests that the complainer did not tell, or 

delayed in telling, anyone, or a particular person (such as a partner, friend or family member), 

about the offence or did not report, or delayed reporting, the offence to any investigating agency 

or a particular investigating agency, such as the police. Secondly, where a question is asked or a 

statement is made with a view to eliciting or drawing attention to evidence of that nature.  

41. Section 288DA(2) provides that where subsection (1) applies, the judge must advise the 

jury that there can be good reasons why a person may not tell another person that they have been 

a victim of a sexual offence, or not report that matter to the police, or may delay in doing so, and 

that this does not necessarily indicate that the allegation is false. 

42. Section 288DA(3) provides that a direction need not be given if the judge considers that 

the circumstances of the case are such that no reasonable jury could consider the fact that there 

was a delay or failure to report the offence, or tell another person about the offence, to be 

relevant to the question of whether the offence has been proven.  This may be the case where, for 

example, the offence is alleged to have been committed against someone who was a baby or very 

young child at the time the offence was alleged to have been committed and could not 

understand that an offence had been committed against them. 

43. Section 288DA(4) defines the meaning of certain terms for the purpose of this section. 

Sexual offence takes its meaning from section 210A of the 1995 Act which itself lists a variety 

of offences. However, offences under section 170 of the Customs and Excise Management Act 

1979, in relation to goods prohibited to be imported under section 42 of the Customs 

Consolidation Act 1876 (where the prohibited goods include indecent photographs of persons), 

or under 52A of the Civic Government (Scotland) Act 1982 (possession of indecent images of 

children) are excluded from the definition of sexual offence as used in section 288DA as it is 

considered that neither of these offences could be committed ―against‖ a person who may not tell 

or report it, or delay in telling or reporting it.  

44. Section 288DB makes provision that directions must be given by the trial judge to the 

jury when, during a trial for a sexual offence listed at section 288DB(7), evidence is led that the 
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person against whom the offence is alleged to have been committed did not offer physical 

resistance or that the alleged perpetrator did not use physical force to overcome the will of the 

alleged victim.  

45. Section 288DB(1) provides that subsection (2) applies where during a trial for a sexual 

offence, evidence is given which suggests that sexual activity took place between the accused 

and the complainer and the complainer did not physically resist their alleged attacker, or where a 

question is asked or a statement is made with a view to eliciting or drawing attention to that 

evidence. 

46. Section 288DB(2) provides that the judge must advise the jury that there can be good 

reasons why a person against whom a sexual offence is committed may not physically resist the 

sexual activity and that this does not necessarily indicate that the allegation is false. Examples of 

a lack of physical resistance which this provision is designed to cover are instances such as 

where a person may freeze in fright, or may fear that offering physical resistance will provoke 

their attacker to become more violent. 

47. Section 288DB(3) provides that the judge does not need to give such a direction where 

the judge considers that the circumstances of the case are such that no reasonable jury could 

consider the fact that the complainer did not offer physical resistance to their alleged attacker to 

be relevant to the question of whether the offence was proven.  This may be the case where, for 

example, the person against whom the offence is alleged to have been committed was asleep or 

unconscious at the time of the alleged offence. 

48. Section 288DB(4) provides that subsection (5) applies where during a trial for a sexual 

offence, evidence is given which suggests that sexual activity took place between the accused 

and the complainer without the accused using physical force to overcome the will of the person 

against whom the offence is alleged to have been committed, or where a question is asked or a 

statement is made with a view to eliciting or drawing attention to that evidence. 

49. Section 288DB(5) provides that where subsection (4) applies, the judge must advise the 

jury that there can be good reasons why a person may not need to use physical force to overcome 

the will of the person against whom a sexual offence is committed and that the fact that the 

accused did not use physical force does not necessarily indicate the allegation is false. Examples 

where a person may not need to use physical force to overcome the will of a person could 

include where the victim has frozen in fear and offers no resistance.  

50. Section 288DB(6) provides that the judge does not need to give such a direction where 

the judge considers that the circumstances of the case are such that no reasonable jury could 

consider the fact that the complainer did not offer physical resistance to their alleged attacker to 

be relevant to the question of whether the offence was proven.  This may be the case where, for 

example, the person against whom the offence is alleged to have been committed was asleep or 

unconscious at the time of the alleged offence. 

51. Section 288DB(7) defines the meaning of certain terms for the purpose of this section.  

The definition of ―sexual offence‖ is narrower than that provided for at section 288DA as it is 
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restricted to those offences which involve physical contact between the perpetrator and the 

victim. 

Chapter 2 – Sexual acts outside Scotland 

Section 7 – Incitement to commit certain sexual acts elsewhere in the United Kingdom 

52. Section 7 amends section 54 of the Sexual Offences (Scotland) Act 2009 (―the 2009 

Act‖) so as to provide that it is a criminal offence under Scots law for a person to incite the 

commission of a sexual act that would constitute an offence listed at Part 1 of schedule 4 to the 

2009 Act (―a listed offence‖) in Scotland, where the act in question is intended to occur outside 

Scotland, whether within or outside the United Kingdom.  Section 54 currently only provides for 

the incitement offence to have extraterritorial effect where the criminal act is intended to occur 

outside the United Kingdom.  

53. The listed offences are inciting any of the following offences: offences under Part 1 of the 

2009 Act (rape etc.) which are committed against a person under the age of 18; the offences 

against children set out in Part 4 of that Act; the sexual abuse of trust offences in sections 42 and 

46 (where committed against a person under the age of 18) of that Act; and indecent assault of a 

person under the age of 18. 

54. Subsection (3) amends section 54(2) of the 2009 Act and inserts a new section 54(2A). 

This provides that where the person inciting the commission of a sexual act elsewhere in the 

United Kingdom is not a habitual Scottish resident, they only commit an offence if the act which 

they are inciting involves the commission of a criminal offence in the part of the United 

Kingdom in which it is intended to take place.  This means that, for example, in the event that a 

person habitually resident in Northern Ireland incites the commission of a sexual act in Northern 

Ireland which is a criminal offence under Scots law listed at part 1 of schedule 4 of the 2009 Act, 

but which is not unlawful in Northern Ireland, they would not commit the offence.  But if a 

Scottish habitual resident incited an offence in Northern Ireland in the same circumstances, the 

section 54 incitement offence would be committed, because in that case there is no requirement 

for the intended conduct to be a criminal offence in both jurisdictions.  

55. Subsections (4) and (5) make consequential amendments. 

56. Subsection (6)(a) amends section 54(8) of the 2009 Act to add a definition of ―a habitual 

resident of Scotland‖ as someone who was at the time the act of incitement took place habitually 

resident in Scotland. Habitual residence is a much-used concept in private international law and 

it is expected that the courts would interpret this provision in accordance with those principles.  

Subsection (6)(b) amends the definition of a ―UK national‖ at section 54(8) of the 2009 Act so 

that it applies only to persons who met the listed criteria at the time the relevant conduct took 

place, and not to those who became UK citizens or residents at a later date. 

57. Subsection (7) amends the heading to section 54 to reflect the fact that it now applies to 

incitement to commit certain sexual acts anywhere outside Scotland. 
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Section 8 – Commission of certain sexual offences elsewhere in the United Kingdom 

58. Section 8 inserts new sections 54A, 54B and 54C into the 2009 Act, so as to provide that 

the Scottish courts may take jurisdiction over an act which takes place elsewhere in the United 

Kingdom that would have constituted a ―listed offence‖ had it taken place in Scotland. 

59. The effect of this provision is that the extra-territorial jurisdiction of Scottish courts in 

this area is expanded to cover the other jurisdictions of the United Kingdom, as well as places 

outwith the United Kingdom (which is provided for at section 55 of the 2009 Act). 

60. Section 54A(2) and (3) restrict the extra-territorial offence by providing that it may be 

committed by a person who is not a habitual resident of Scotland only if the act in question is 

also a criminal offence, however described, in the country where it took place. If it is proven that 

the act took place somewhere in the United Kingdom but the particular country where it took 

place is not proven, the person could only be found guilty of the offence if the act is a criminal 

offence in all of the countries in which it is alleged it may have taken place. 

61. Sections 54A(4) to 54A(6) set out the procedure that a person accused of an offence must 

follow if they intend to argue that the conduct did not constitute a criminal offence in the part of 

the United Kingdom in which it took place. 

62. Section 54A(8) sets out some relevant definitions, including a definition of habitual 

resident of Scotland in the same terms as in the amendments to section 54 of the 2009 Act by 

section 7.   

63. New section 54B places limitations on the use of section 54A to prosecute listed sexual 

offences which were committed elsewhere in the United Kingdom. This applies whether the 

person committing the offence is a Scottish habitual resident or not. These limitations apply only 

if the country in the United Kingdom in which the listed offence took place can be determined 

from the indictment or complaint. If the country cannot be determined, the limitations in new 

section 54C apply instead. 

64. Section 54B(3)(a) provides that, subject to the exception at section 54B(3A), the offence 

cannot be prosecuted in the Scottish courts if the person is being or has been prosecuted for the 

same conduct in the country within the United Kingdom where the act took place.   

65. Section 54B(3)(b)(i) provides that, before initiating a prosecution for a listed offence 

which is alleged to have occurred in another country within the United Kingdom, the prosecutor 

must consult the director of public prosecutions in the country in which the offence is alleged to 

have been committed.   

66. Section 54B(3)(b)(ii) provides that prosecution for a listed offence which is alleged to 

have occurred in another country within the United Kingdom is only competent where the 

accused is also charged, on the same indictment, with an act in Scotland constituting a listed 

offence.  This is intended to ensure that the Scottish courts can only hear a case relating to an 
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offence alleged to have been committed elsewhere in the United Kingdom where it forms part of 

a course of conduct of offending, a part of which took place in Scotland. 

67. Section 54B(3A) provides that the restriction at section 54B(3)(a) prohibiting a 

prosecution in the Scottish courts where the person is being or has been prosecuted for the same 

conduct in the country within the United Kingdom where the act took place does not apply in 

circumstances where that prosecution has been withdrawn in order to enable the prosecution of 

the person in Scotland.  This may occur where, for example, such a prosecution brings to light 

more serious offences committed by that person in Scotland and prosecutors agree that it is 

appropriate to prosecute all the offences on a single indictment or complaint in the Scottish 

courts. 

68. Section 54C sets out limitations on the prosecution of listed sexual offences where it is 

not known in which jurisdiction within the UK the offence is alleged to have been committed.  

This may occur where, for example, the offence was committed in an unknown location close to 

the border between Scotland and England. 

69. Section 54C(1) provides that it is not necessary that an indictment or complaint contains 

information from which it is possible to determine the jurisdiction in which the act constituting 

the listed offence is alleged to have taken place.  This ensures that it is legally competent for an 

indictment to be served in which there is uncertainty as to the jurisdiction within which an 

offence is alleged to have been committed. 

70. Section 54C(2) provides that where an indictment or complaint does not contain such 

information, subject to the exception at section 54C(5), the offence cannot be prosecuted in the 

Scottish courts if the person is being or has been prosecuted for the same conduct elsewhere in 

the United Kingdom and that a prosecution is only competent if the applicable conditions in 

section 54C(3) are met. 

71. Section 54C(3) provides that, before serving an indictment or complaint in respect of a 

listed offence where the jurisdiction in which the act constituting the offence is alleged to have 

occurred is not known, the prosecutor must consult the Director of Public Prosecutions in the 

other jurisdiction or jurisdictions in which the act may have been committed. 

72. Section 54C(5) provides that the restriction at section 54C(2)(a) prohibiting a prosecution 

in the Scottish courts where the person is being or has been prosecuted for the same conduct in 

the country within the United Kingdom where the act took place does not apply in circumstances 

where that prosecution has been withdrawn in order to enable the prosecution of the person in 

Scotland. 

Section 8A – Commission of certain sexual offences outside the United Kingdom 

73. Section 8A amends section 55 of the 2009 Act, which provides Scottish courts with extra-

territorial jurisdiction over listed sexual offences against children.  Sections 8A(2) adds new 

subsections 55(2A) and 55(2B), which provide that a person who was not a UK resident or a UK 

national at the time they did an act outside the UK which would, if it had been done in Scotland, 

constitute a listed offence, can be prosecuted for that offence if they subsequently become a UK 
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national or UK resident and the act constituted a criminal offence under the law in force in the 

country in which it was done. 

74. Sections 8A(5) and (6) amend the definitions of UK national and UK resident in section 

55 of the 2009 Act so as to provide that a person is to be regarded as a UK national or resident 

for the purpose of this section only if they were a UK national or resident at the time at which the 

act constituting an offence is alleged to have taken place.  Read with new section 55(2A), their 

effect is that a person who was not a UK national or resident at the time they did an act 

constituting a listed offence cannot be prosecuted in the Scottish courts if the act did not amount 

to a criminal offence in the country where the act took place.  

Chapter 3 – Sexual harm prevention orders 

75. Sections 9 to 24 make provision for the sexual harm prevention order (―SHPO‖).  This 

will be a civil preventative order designed to protect the public from sexual harm.  The order will 

be available in Scotland and replaces the sexual offences prevention order (SOPO) and the 

foreign travel order (FTO) provided for in sections 104 and 113 of the Sexual Offences Act 2003 

(―the 2003 Act‖). 

Section 9 – Meaning of sexual harm 

76. Section 9 provides a definition of ―sexual harm‖ to include physical or psychological 

harm caused by a person committing an offence or offences listed in schedule 3 of the 2003 Act 

(or, broadly, equivalent offences outside the UK).  The offences in schedule 3 are exclusively 

sexual offences. 

Section 10 – Making of order on dealing with person for offence 

77. Section 10 provides that a court may, in certain circumstances, in addition to dealing with 

the person in any other way, make a SHPO on sentencing the person (subsection (2)). 

78. Subsection (1) sets out the three circumstances where the court may make a SHPO 

against a person on sentencing.  The first is on conviction when it deals with a person in respect 

of an offence listed in schedule 3 of the 2003 Act.  The second circumstance is acquittal of such 

an offence by reason of the special defence set out in section 51A of the 1995 Act (which 

provides a defence where a person is unable by reason of mental disorder to appreciate the nature 

or wrongfulness of their conduct).  The third circumstance is a finding of unfitness for trial in 

relation to such an offence under section 53F of that Act (which provides that a person is unfit 

for trial if it is established on the balance of probabilities that the person is incapable, by reason 

of a mental or physical condition, of participating effectively in that trial).  In relation to the third 

circumstance there must also be a finding that the person has done the act or made the omission 

constituting the offence. 

79. Subsection (3) provides that the court may make a SHPO at its own instance or on the 

motion of the prosecutor. 
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80. Subsection (4) provides the tests for making a SHPO on sentencing.  The court must be 

satisfied that it is necessary to do so for the purpose of protecting the public or any particular 

members of the public from sexual harm from the person or protecting children or vulnerable 

adults generally, or any particular children or vulnerable adults, from sexual harm from the 

person outside the United Kingdom. 

81. Subsection (5) provides that before deciding whether to make a SHPO at sentencing the 

court must, if the person against whom the order would be granted requests it (by virtue of 

subsection (6)), hold a hearing  at which both the person and the prosecutor are entitled to make 

representations to the court.  If the person does not request a hearing the court is nevertheless 

obliged either to hold a hearing or provide an opportunity for the person and the prosecutor to 

make written representations. 

Section 11 – Making of order against qualifying offender on application to sheriff 

82. Section 11 provides that a court may make a SHPO when an application for such an order 

is made to it by the chief constable of the Police Service of Scotland in respect of a person. 

83. Subsection (2) sets out the tests for making a SHPO on application.  The sheriff must be 

satisfied that the person in respect of whom the order is sought is a qualifying offender 

(subsection (2)(a)) and that the person’s behaviour since the person first became a qualifying 

offender makes it necessary to make the prohibitions or requirements in the order for the purpose 

of protecting persons generally, or particular persons, from sexual harm or protecting children or 

vulnerable adults generally, or any particular children or vulnerable adults, from sexual harm 

from the person outside the UK (subsection (2)(b)). 

84. Subsection (2A) provides that before deciding whether to make a SHPO on application 

the court must, if the person against whom the order would be granted requests it (by virtue of 

subsection (2B)), hold a hearing at which both the person and the chief constable are entitled to 

make representations to the court.  If the person does not request a hearing the court is 

nevertheless obliged either to hold a hearing or provide an opportunity for the person and the 

chief constable to make written representations. 

Section 12 – Qualifying offender: conviction etc. in Scotland 

85. Section 12 provides part of the definition of ―qualifying offender‖ for the purposes of 

section 11. 

86. Subsection (1) provides that a person is a qualifying offender if any of the court disposals 

listed in the subsection have been made in Scotland in relation to that person. 

87. Subsection (2) provides that for the purposes of section 11 a person is also a ―qualifying 

offender‖ if any of the court disposals listed were made before 1 May 2004 (i.e. when the 2003 

Act came into force) and the sheriff is satisfied that there was a significant sexual element to the 

person’s behaviour in committing the offence or having made the omission constituting the 

offence. 
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Section 13 – Qualifying offender: conviction etc. elsewhere in the United Kingdom 

88. Section 13 provides further definition of what is meant by a ―qualifying offender‖ for the 

purposes of section 11 in circumstances when that person is a qualifying offender if any of the 

court disposals listed in the subsection have been made elsewhere in the UK in relation to that 

person. 

Section 14 – Qualifying offender: conviction etc. outside United Kingdom 

89. Section 14 provides further definition of what is meant by a ―qualifying offender‖ for the 

purposes of section 11 in circumstances when that person is a qualifying offender if any of the 

court disposals listed in the subsection have been made outside the UK in relation to that person. 

90. Subsection (1) sets out the circumstances which have taken place under the law in force 

outside the United Kingdom by which section 14 applies to a person, and therefore the 

circumstances under which that person is a ―qualifying offender‖. Subsection (2) defines the 

phrase ―equivalent offence‖ as it is used in subsection (1) providing that it is an act or omission 

which at the time it was done or made constituted an offence under the law in force in that 

country and would have also constituted an offence listed in certain parts of the 2003 Act.  

91. Subsection (3) makes clear, in relation to the definition in subsection (2), that an act or 

omission punishable under the law in force in a country outside the United Kingdom will 

constitute an offence under that law however it is described under that law.  

92. Subsection (4) provides that where it is alleged that section 14 applies to a person, the 

assertion that the act carried out or the omission made would have also constituted an offence 

listed in certain parts of the 2003 Act is to be accepted by the court unless either: it is challenged 

by way of notice served on the chief constable by the person, (the details of which are set out in 

subsection (4)(a)); or the court, without requiring the person to serve such a notice, allows the 

person to require the chief constable to prove that assertion.  

Section 15 – Content and duration of order 

93. Section 15 makes provision about the prohibitions or requirements (or both) that may be 

contained in a SHPO.  Each prohibition and requirement in a SHPO is for a fixed period and the 

order itself is for a fixed period.  The order and the prohibitions and requirements may all be for 

the same period.  However, the Bill provides that the order ceases to have effect, if it has not 

already done so, if all of the requirements and prohibitions in the order have ceased to have 

effect. 

94. Subsection (2) provides that those prohibitions or requirements will relate to things to be 

done or not done throughout the UK (unless expressly confined to particular localities). 

95. Subsection (3) provides that any prohibition or requirement in the order must have a 

specified fixed period of not less than five years. The only exception to that requirement relates 

to a prohibition on foreign travel (which is dealt with in section 16) and relates to a period of not 

more than five years. 
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96. The order can include any prohibition or requirement the court considers necessary for 

the purpose of subsection (6), including the prohibition of foreign travel to the country or 

countries specified in the order (or to all foreign countries, if that is what the order provides), as 

set out in section 16.   

97. A SHPO may prohibit the person in respect of whom the order is made from doing things 

or require that person to do things.  Subsection (4) provides that different prohibitions and 

requirements may have effect for different periods. 

98. Subsection (6) sets out the tests for imposing prohibitions and requirements in a SHPO, 

namely that they are necessary to protect the public or any particular members of the public from 

sexual harm from the person (subsection (6)(a)) or to protect children or vulnerable adults 

generally, or any particular children or vulnerable adults, from sexual harm from the person 

outside the UK (subsection (6)(b)). 

99. Subsection (7) provides that, if the court makes a SHPO in respect of a person already 

subject to such an order, the earlier order will cease to have effect. 

Section 16 – Prohibitions on foreign travel 

100. Section 16 makes provision about prohibitions on foreign travel in SHPOs. 

101. Subsection (1) provides that the duration of the foreign travel prohibition may not exceed 

5 years. 

102. Subsection (2) provides that the order may prohibit the subject from travelling to a 

country outside the UK named in the order (such as Thailand and Malaysia); or from travelling 

to any country outside the UK that is not named in the order (for example, this may be needed 

where the offender is banned from travelling anywhere in the world other than to a named 

country which he/she may need to visit for family reasons); or from travelling to any country 

outside the UK (where the offender is such a risk to children or vulnerable adults that a universal 

ban is required). 

103. Subsection (3) determines that a prohibition on foreign travel may be extended for further 

fixed periods of no more than five years each time (following an application under section 19). 

104. Subsection (4) provides that an offender subject to a SHPO with a prohibition from 

travelling to any country outside the UK must surrender their passports at a police station 

specified in the order.  

105. Subsection (6) requires the police to return any surrendered passport as soon as 

reasonably practicable after the relevant foreign travel prohibition ceases, unless the person 

subject to the order is subject to an equivalent prohibition specified in another order.  

Circumstances where this subsection would not apply are provided for at subsection (7) (for 

example, where a passport has already been returned to the relevant authority). 
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Section 17 – Application of notification requirements where order made 

106. Subsection (2) provides that if the person is subject to the notification requirements under 

Part 2 of the 2003 Act who would, if not for the order, cease to be subject to the notification 

requirements, they will remain subject to the requirements for the duration of the order. 

107. Subsection (3) provides that where the person is not subject to the notification 

requirements under Part 2 of the 2003 Act, the order makes them subject to the notification 

requirements for registered sex offenders (as set out in Part 2 of the 2003 Act) for the duration of 

the order. 

Section 18 – Cessation of order: relevant sexual offenders 

108. Section 18 provides that where a review is successfully and finally completed by virtue of 

sections 88F or 88G of the 2003 Act and the relevant sex offender was subject to a SHPO then 

that order ceases to have effect. 

Section 19 – Variation, renewal and discharge 

109. Section 19 provides that a court can vary, renew or discharge a SHPO upon application 

from the person in respect of whom the order was made, the chief constable or, in appropriate 

cases, the prosecutor. 

110. Subsections (1) and (3) set out general powers in this context.  The person in respect of 

whom the SHPO is made, the chief constable or, in appropriate cases, the prosecutor may apply 

for variation, renewal or discharge of such a SHPO.  That application is to be made to the High 

Court where that court made the order and to the sheriff otherwise.  Subsection (3)(b) makes 

provision about shrieval jurisdiction in this connection.  Where the relevant court receives such 

an application, it may vary, renew or discharge individual prohibitions or requirements or add 

new prohibitions or requirements, it may renew the whole order or it may discharge the whole 

order. 

111. Subsection (5) sets out the tests the court must consider when deciding whether to vary, 

renew or discharge SHPOs (including by adding new prohibitions or requirements) or any 

prohibitions or requirements within them.  Subsections (5) and (6) apply the tests for the making 

of a SHPO to any variation (including an increase or a relaxation of a requirement or 

prohibition), renewal, addition or discharge. 

112. Subsection (7) provides that before deciding whether to vary, renew or discharge a SHPO 

the court must, if the person against whom the order has effect or the chief constable or (in the 

case of an order made under section 10 only) the prosecutor requests it (by virtue of subsection 

(8)), hold a hearing at which both the person, the chief constable and, if the order is made under 

section 10, the prosecutor are entitled to make representations to the court.  In the absence of a 

request for a hearing the court is nevertheless obliged either to hold a hearing or provide an 

opportunity for the person, the chief constable and, if the order is made under section 10, the 

prosecutor to make written representations. 
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Section 20 – Interim orders 

113. Section 20 allows the chief constable to apply for an interim SHPO where an application 

has been made for a full order. 

114. Subsection (1) gives power to a sheriff to make an interim SHPO while the main 

application under section 11 is being determined.  The sheriff may make such an order if the 

sheriff considers it just to do so (subsection (2)) and such an order may contain prohibitions or 

requirements (or both) in relation to the person in respect of whom the order is to have effect, for 

a fixed period (subsection (5)).  Those prohibitions or requirements will relate to things to be 

done or not done throughout the United Kingdom (unless expressly confined to particular 

localities) (subsection (4)). 

115. Subsection (9) provides that an interim SHPO will cease to have effect on the 

determination of the related application for a SHPO under section 11 or earlier, if all prohibitions 

or requirements cease to have effect. 

116. Subsection (10) allows for an application to a sheriff in the sheriffdom of the sheriff who 

made the interim SHPO for variation, renewal or discharge of that interim order. Such an 

application may be made by the person in respect of whom the order was made or the chief 

constable. 

Section 21 – Appeals 

117. Section 21 provides for an appeals process in relation to SHPOs and interim SHPOs. 

118. Subsection (1) makes provision about SHPOs made on sentencing and any order granting 

or refusing a variation, renewal or discharge of such a SHPO.  These are to be treated as 

sentences only for the purposes of any appeal. SHPOs made post-sentencing on the other hand 

may be appealed under civil appeal structures: see subsections (3) and (4). 

Section 22 – Requirement for clerk of court to serve order 

119. Section 22 imposes a requirement on the clerk of court relative to a document to be 

served under sections 9 to 24 is to be served on a person who is subject to a SHPO or an interim 

SHPO or that order has been discharged. 

Section 23 – Offence of breaching order 

120. Section 23 makes provision about breach of SHPOs. 

121. Subsection (1) provides that breach of SHPO, without reasonable excuse, will be a 

criminal offence. 

122. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine or both; a 
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person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

123. Subsection (3) provides that a person convicted under section 23 cannot be dealt with by 

way of a community payback order, or dismissed with an admonition or discharged absolutely. 

Section 24 – Interpretation of Chapter 

124. Section 24 defines certain terms used in Chapter 3 of Part 2 of the Bill. 

Chapter 4 – Sexual risk orders 

125. Sections 25 to 38 make provision for the sexual risk order (―SRO‖).  This will be a civil 

preventative order designed to protect the public from sexual harm.  The order will be available 

in Scotland and replaces the risk of sexual harm order (RSHO) as provided for by sections 2 to 8 

of the Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 (―the 2005 

Act‖).  The person in respect of whom the SRO is made may or may not have a conviction for a 

sexual (or any other) offence. 

Section 25 – Meaning of harm 

126. Section 25 provides a definition of ―harm‖ to include physical or psychological harm 

caused by a person doing an act of a sexual nature. 

Section 26 – Making of order 

127. Section 26 provides that the chief constable may apply to a sheriff for a SRO against a 

person.  A SRO differs from a SHPO in that it may be made where a person has not previously 

been convicted of a sexual offence (or any offence) but the person’s behaviour indicates a risk 

that others may be harmed, and intervention at an early stage is necessary to prevent that harm. 

128. Subsection (2) sets out the tests for making a SRO.  The sheriff may only make an order 

if satisfied that the person in respect of whom the order is sought has done an act of a sexual 

nature and, as a result, an order is necessary to protect the public or any particular members of 

the public from harm from the person (subsection (2)(a)), or to protect children or vulnerable 

adults generally, or any particular children or vulnerable adults, from harm from the person 

outside the United Kingdom (subsection (2)(b)). 

129. The SRO can include any prohibition, restriction or requirement the court considers 

necessary for this purpose, including the prevention of foreign travel to the country or countries 

specified in the order, as set out in section 28.  Where the order prohibits all travel outside the 

UK, they must surrender their passport to the police for the duration of this prohibition (section 

28(4)). 

130. Subsection (4) provides that before deciding whether to make a SRO the court must, if 

the person against whom the order would be granted requests it (by virtue of subsection (5)), 

hold a hearing at which both the person and the chief constable are entitled to make 
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representations to the court. If the person does not request a hearing the court is nevertheless 

obliged either to hold a hearing or provide an opportunity for the person and the chief constable 

to make written representations. 

Section 27 – Content and duration of order 

131. Section 27 makes provision about the prohibitions or requirements (or both) that may be 

contained in a SRO.  Each prohibition and requirement in a SRO is for a fixed period and the 

order itself is for a fixed period.  The order and the prohibitions and requirements may all be for 

the same period.  However, the Bill provides that the order ceases to have effect, if it has not 

already done so, if all of the requirements and prohibitions in the order have ceased to have 

effect. 

132. Subsection (2) provides that those prohibitions or requirements will relate to things to be 

done or not done throughout the UK (unless expressly confined to particular localities). 

133. Subsection (3) provides that a SRO will last a minimum of two years although there is no 

maximum period (with the exception of any foreign travel restriction which expires after a 

maximum of five years, unless renewed), any prohibition or requirement must be for a fixed 

period.  

134. Subsection (4) provides that different prohibitions and requirements may have effect for 

different periods.  

135. Subsection (5) sets out the tests for imposing prohibitions and requirements in a SRO, 

namely that they are necessary to protect the public or any particular members of the public from 

sexual harm from the person (subsection (5)(a)) or to protect children or vulnerable adults 

generally, or any particular children or vulnerable adults, from sexual harm from the person 

outside the UK (subsection (5)(b)). 

136. Subsection (7) provides that, if the court makes a SRO in respect of a person already 

subject to such an order, the earlier order will cease to have effect. 

Section 28 – Prohibitions on foreign travel 

137. Section 28 makes provision about prohibitions on foreign travel in SROs. 

138. Subsection (1) provides that the duration of the foreign travel prohibition may not exceed 

5 years. 

139. Subsection (2) provides that the order may prohibit the subject from travelling to a 

country outside the UK named in the order (such as Thailand and Malaysia); or from travelling 

to any country outside the UK that is not named in the order (for example, this may be needed 

where the offender is banned from travelling anywhere in the world other than to a named 

country which he/she may need to visit for family reasons); or from travelling to any country 
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outside the UK (where the offender is such a risk to children or vulnerable adults that a universal 

ban is required). 

140. Subsection (3) determines that a prohibition on foreign travel may be extended for further 

fixed periods of no more than five years each time (following an application under section 29). 

141. Subsection (4) provides that an offender subject to a SRO with a prohibition from 

travelling to any country outside the UK must surrender their passports at a police station 

specified in the order. 

142. Subsection (6) requires the police to return any surrendered passport as soon as 

reasonably practicable after the relevant foreign travel prohibition ceases, unless the person 

subject to the order is subject to an equivalent prohibition specified in another order.  

Circumstances where this subsection would not apply are provided for at subsection (7) (for 

example, where a passport has already been returned to the relevant authority). 

Section 29 – Variation, renewal and discharge 

143. Section 29 makes provision about the variation, renewal or discharge of SROs. 

144. Subsection (1) provides that a court can vary, renew or discharge a SRO upon the 

application of the subject of the order or the chief constable. 

145. Subsection (3) makes provision about shrieval jurisdiction in this connection. 

146. Subsections (4) and (5) set out the tests the sheriff must consider when deciding whether 

to vary, renew or discharge a SRO (including by adding new prohibitions or requirements) or 

any prohibitions or requirements within them. 

147. Subsection (6) provides that before deciding whether to vary, renew or discharge a SHO 

the court must, if the person against whom the order has effect or the chief constable requests it 

(by virtue of subsection (7)), hold a hearing at which both the person and the chief constable are 

entitled to make representations to the court. If a hearing is not requested, the court is 

nevertheless obliged either to hold a hearing or provide an opportunity for the person and the 

chief constable to make written representations. 

Section 30 – Interim orders 

148. Section 30 allows the chief constable to apply for an interim SRO where an application 

has been made for a full order. 

149. Subsection (1) gives power to a sheriff to make an interim SRO while the main 

application under section 26 is being determined. 

150. Subsection (2) provides that the sheriff may make such an order if the sheriff considers 

that there is a prima facie case that the person has done an act of a sexual nature that is being 
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relied upon in relation to a connected application for a (full) SRO under section 26(2), and that it 

is just. 

151. Subsection (4) provides that the prohibitions or requirements contained in an interim 

SRO will relate to things to be done or not done throughout the United Kingdom (unless 

expressly confined to particular localities). 

152. Subsection (5) specifies that such an order may contain prohibitions or requirements (or 

both) in relation to the person in respect of whom the order is to have effect, for a fixed period. 

153. Subsection (8) provides that an interim SRO will cease to have effect on the 

determination of the related application for a SRO under section 26 or earlier, if all prohibitions 

or requirements cease to have effect. 

154. Subsection (11) allows for an application to a sheriff in the sheriffdom of the sheriff who 

made the interim SRO for variation, renewal or discharge of that order. Such an application may 

be made by the person in respect of whom the order was made or the chief constable (subsection 

(10)). 

Section 31 – Appeals 

155. Section 31 provides for appeals against a decision to make, refuse to make, vary, renew 

or discharge (or refuse to vary, renew or discharge) a SRO under sections 26 or 30. 

Section 31A – Requirement for clerk of court to serve order 

156. Section 31A applies where a SRO or interim SRO is made, renewed, varied or 

discharged. If the SRO or interim SRO is made, renewed or varied, the clerk of court is required 

to serve a copy of it on the person against whom it has effect. If the SRO or interim SRO is 

discharged, the clerk of court is required to serve a copy of the order effecting the discharge on 

the person against whom the SRO or interim SRO had effect. 

Section 32 – Offence of breaching order 

157. Section 32 makes provision about breach of SROs. 

158. Subsection (1) provides that breach of a SRO, without reasonable excuse, is a criminal 

offence. 

159. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine or both; a 

person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

160. Subsection (3) provides that a person convicted under section 32 cannot be sentenced to a 

community payback order, or dismissed with an admonition or discharged absolutely. 
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161. Subsection (4) sets out the jurisdictional rules as regards proceedings for an offence under 

section 32. 

Section 33 – Application of notification requirements on breach of order 

162. Section 33 provides that a conviction for breach of a SRO or interim SRO will render the 

person subject to the notification requirements of Part 2 of the 2003 Act.  These requirements 

will remain in place for the duration of the breached SRO.  If the conviction is for breach of an 

interim SRO, the restrictions or requirements will remain in place for the duration of the interim 

order or, if a full order is subsequently made, for the duration of the full order. 

Section 34 – Interpretation of Chapter 

163. Section 34 defines certain terms used in Chapter 4 of Part 2 of the Bill. 

Chapter 5 – Equivalent orders elsewhere in United Kingdom 

Section 35 – Breach of orders equivalent to orders in Chapters 3 and 4: offence 

164. Subsection (1) makes it an offence in Scotland to contravene a SHPO, interim SHPO, 

SRO or interim SRO made in England and Wales.  It also makes it an offence in Scotland to 

contravene a SOPO, interim SOPO, RSHO, interim RSHO or FTO made elsewhere in the UK. 

Such orders can continue to be made in Northern Ireland, and although such orders can no longer 

be made in England and Wales some such orders remain in effect. Finally, it also makes it an 

offence to contravene two old forms of England and Wales order – a restraining order made 

under section 5A of the Sex Offenders Act 1997 and a sex offender order made under section 2 

of the Crime and Disorder Act 1998. Again, although such orders can no longer be made some 

such orders remain in effect. 

165. Subsection (2) specifies that a person convicted of such an offence on summary 

conviction will be liable to a term of imprisonment of up to 12 months or to a fine, or both; a 

person convicted on indictment will be liable to a term of imprisonment of up to five years or to 

a fine or both. 

166. Subsection (3) provides that a person convicted under section 20 cannot be dealt with by 

a community payback order, or dismissed with an admonition or discharged absolutely. 

167. Subsection (4) provides that the prohibitions imposed by the equivalent order from 

elsewhere in the UK apply throughout the United Kingdom (unless expressly confined to 

particular localities). 

Section 36 – Breach of certain equivalent orders: application of notification requirements 

168. Section 36 provides that a conviction of the offence in section 35 for breach of an SRO or 

interim SRO made in England and Wales or a RSHO or interim RSHO in Northern Ireland will 

render the person subject to the notification requirements of Part 2 of the 2003 Act.  These 

requirements will remain in place for the duration of the breached order.  If the conviction is for 
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breach of an interim order, the restrictions will remain in place for the duration of the interim 

order or, if a full order is subsequently made, for the duration of the full order. 

Chapter 6 – Previous orders 

Section 37 – Repeals of provisions as to previous orders 

169. Subsection (1) repeals various sections of the 2003 Act relating to SOPOs and FTOs. 

170. Subsection (2) repeals sections 2 to 8 of the 2005 Act, which made provision for RSHOs. 

Section 38 – Saving and transitional provision 

171. Subsection (1) defines a SOPO, interim SOPO, FTO, RSHO and interim RSHO as an 

―existing order‖, and a sex offender order as an ―old order‖. 

172. Subsection (2) provides that the repeals made by section 37 of this Bill do not apply to an 

existing order made, an application for an existing order or anything done in connection with 

such an order before the commencement of the provisions in this Bill for the new orders. 

173. The purpose of subsection (3) is to allow any ―old orders‖ that are still in effect to be 

varied, renewed and discharged, and to allow a breach of any such order to be prosecuted.  This 

is necessary because of the repeal by the Bill of provisions of the 2003 Act and the 2005 Act that 

deal with these matters. 

174. Subsection (3)(a) prevents the variation of SOPOs, FTOs, RSHOs to extend their 

duration on or after the date the new orders come into force. 

175. Subsection (3)(b) provides that five years after the new corresponding orders come into 

force, the provisions in any SOPO, interim SOPO, FTO or RSHO, and interim RSHO which 

continue to have effect will be treated as if they were provisions in a new corresponding order. 

176. Subsection (4) defines a SHPO and interim SHPO as new corresponding orders relative 

to SOPOs and interim SOPOs.  SHPOs containing a prohibition on foreign travel are defined as 

new corresponding orders relative to FTOs, and SROs and interim SROs are defined as new 

corresponding orders relative to RSHOs and interim RSHOs. 

PART 3 – GENERAL 

Section 39 – Interpretation 

177. Section 39 defines certain terms for the purpose of this Bill. 

Section 41 – Minor and consequential modifications 

178. Section 41 introduces schedule 2, which makes minor amendments and amendments 

consequential on the provisions of the Bill.  
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Section 42 – Crown application 

179. Section 42 provides that none of the provisions made by or under the Bill are capable of 

making the Crown criminally liable. In accordance with subsection (2), enforcement of offences 

against the Crown is to be done by the Scottish Ministers or any other public body or office-

holder with responsibility for enforcing the provision applying to the Court of Session for a civil 

declarator of non-compliance. This provision does not apply to persons in the public service of 

the Crown.  

Section 43 – Commencement 

180. Section 43 provides that sections 40, 42 and 44 of the Bill come into force on the day 

after Royal Assent. All other provisions are to come into force on a day appointed by regulations 

made by the Scottish Ministers. 
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SP Bill 81A – DPM  Session 4 (2016) 

ABUSIVE BEHAVIOUR AND SEXUAL HARM 

(SCOTLAND) BILL 

 
—————————— 

  

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM 

 

PURPOSE 

1. This Memorandum has been prepared by the Scottish Government to assist the Delegated 

Powers and Law Reform Committee (“the DPLRC”) in its consideration of the Abusive 

Behaviour and Sexual Harm (Scotland) Bill (“the Bill”).  This Memorandum describes 

provisions conferring powers to make subordinate legislation introduced to the Bill at Stage 2.  

The Memorandum supplements the Delegated Powers Memorandum (“the DPM”) on the Bill as 

introduced. 

Section 10(6) – Making of order on dealing with person for offence 

Power conferred on:  the High Court of Justiciary 

Power exercisable by: act of adjournal 

Parliamentary procedure: laid only 

Provision 

2. Section 10 provides the court in criminal proceedings with powers to make a sexual harm 

prevention order when the court is passing sentence or otherwise disposing of the case.  Section 

10(5) provides that a hearing must be held if either the subject of the order, and the prosecutor 

give notice that they wish for a hearing to take place. 

3. Section 10(6) provides that the time limit within which this notice for a hearing must be 

given is no later than rules of court may provide.   

Reason for taking power 

4. Section 10 orders may be granted in criminal proceedings when the court is passing 

sentence or otherwise disposing of the case with “rules of court” defined in the Interpretation and 

Legislative Reform (Scotland) Act 2010 as including acts of adjournal.  Accordingly, the power 

in section 10(6) is to be used to make an act of adjournal to set a time limit for the service of a 

notice under that section.   

5. The time period within which the person against whom the order would be made should 

be required to serve such a notice is essentially an administrative and procedural matter for the 

court and as such is not considered appropriate to be included in primary legislation.   
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Choice of procedure 

6. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010.  Acts of adjournal are not normally 

subject to Parliamentary procedure.  In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure.  As 

such this is a matter for the courts to regulate in accordance with the principle of the separation 

of powers. 

Section 11(2B) – Making of order against qualifying offender on application to sheriff 

Power conferred on:  the Court of Session 

Power exercisable by: act of sederunt 

Parliamentary procedure: laid only 

Provision 

7. Section 11 provides the court with powers to make a sexual harm prevention order 

following an application by the Chief Constable.  Section 11(2A) provides that a hearing must be 

held if the subject of the order gives notice that they wish for a hearing to take place. 

8. Section 11(2B) provides that the time limit within which this notice for a hearing must be 

given is no later than rules of court may provide.   

Reason for taking power 

9. Section 11 applications are civil proceedings with “rules of court” defined in the 

Interpretation and Legislative Reform (Scotland) Act 2010 as including acts of sederunt.  

Accordingly, the power in section 11(2B) is to be used to make an act of sederunt to set a time 

limit for the service of a notice under that section. 

10. The time period within which the respondent should be required to serve such a notice is 

essentially an administrative and procedural matter for the court and as such is not considered 

appropriate to be included in primary legislation.   

Choice of procedure 

11. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010.  Acts of sederunt are not normally 

subject to Parliamentary procedure.  In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure.  As 

such this is a matter for the courts to regulate in accordance with the principle of the separation 

of powers. 
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Section 19(8) – Variation, renewal and discharge 

Power conferred on:  the Court of Session/the High Court of Justiciary 

Power exercisable by: act of sederunt/act of adjournal 

Parliamentary procedure: laid only 

Provision 

12. Section 19 provides the court with powers to vary, renew or discharge a sexual harm 

prevention order following an application either by the person against whom the order has effect, 

the Chief Constable and, where the order has been made under section 10, the prosecutor.  

Section 19(7) provides that a hearing must be held if either the subject of the order, the Chief 

Constable or, for orders imposed under section 10, the prosecutor, gives notice that they wish for 

a hearing to take place.   

13. Section 19(8) provides that the time limit within which this notice for a hearing must be 

given is no later than rules of court may provide.   

Reason for taking power 

14. Section 19 applications may relate to orders granted in criminal proceedings (section 10) 

or in civil proceedings (section 11).  The Interpretation and Legislative Reform (Scotland) Act 

2010 defines “rules of court” to include both acts of sederunt and acts of adjournal.  It will be for 

the courts to determine which rules of court should be made, in which circumstances, to set a 

time limit for the service of a notice under section 19(8).   

15. The time period within which the respondent should be required to serve such a notice is 

essentially an administrative and procedural matter for the courts and as such is not considered 

appropriate to be included in primary legislation.   

Choice of procedure 

16. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010.  Acts of sederunt and acts of 

adjournal are not normally subject to Parliamentary procedure.  In this instance the determination 

of time limits will be in order to ensure the smooth running of the courts and relate to court 

practice and procedure.  As such this is a matter for the courts to regulate in accordance with the 

principle of the separation of powers. 
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Section 26(5) – Making of order 

Power conferred on:  the Court of Session 

Power exercisable by: act of sederunt 

Parliamentary procedure: laid only 

Provision 

17. Section 26 provides the court with powers to make a sexual risk order following an 

application by the Chief Constable.  Section 26(4) provides that a hearing must be held if the 

subject of the order  gives notice that they wish for a hearing to take place. 

18. Section 26(5) provides that the time limit within which this notice for a hearing must be 

given is no later than rules of court may provide.   

Reason for taking power 

19. Section 26 applications are civil proceedings with “rules of court” defined in the 

Interpretation and Legislative Reform (Scotland) Act 2010 as including acts of sederunt.  

Accordingly, the power in section 26(5) is to be used to make an act of sederunt to set a time 

limit for the service of a notice under that section.   

20. The time period within which the respondent should be required to serve such a notice is 

essentially an administrative and procedural matter for the court and as such is not considered 

appropriate to be included in primary legislation.   

Choice of procedure 

21. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010.  Acts of sederunt are not normally 

subject to Parliamentary procedure.  In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure.  As 

such this is a matter for the courts to regulate in accordance with the principle of the separation 

of powers. 

Section 29(7) – Variation, renewal and discharge 

Power conferred on:  the Court of Session 

Power exercisable by: act of sederunt 

Parliamentary procedure: laid only 

Provision 

22. Section 29 provides the court with powers to vary, renew or discharge a sexual risk order 

following an application by the Chief Constable.  Section 29(6) provides that a hearing must be 

held if either the subject of the order, or the Chief Constable gives notice that they wish for a 

hearing to take place. 
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23. Section 29(7) provides that the time limit within which this notice for a hearing must be 

given is no later than rules of court may provide.   

Reason for taking power 

24. Section 29 applications are civil proceedings with “rules of court” defined in the 

Interpretation and Legislative Reform (Scotland) Act 2010 as including acts of sederunt.  

Accordingly, the power in section 29(7) is to be used to make an act of sederunt to set a time 

limit for the service of a notice under that section.   

25. The time period within which the respondent should be required to serve such a notice is 

essentially an administrative and procedural matter for the court and as such is not considered 

appropriate to be included in primary legislation.   

Choice of procedure 

26. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislative Reform (Scotland) Act 2010.  Acts of sederunt are not normally 

subject to Parliamentary procedure.  In this instance the determination of time limits will be in 

order to ensure the smooth running of the courts and relate to court practice and procedure.  As 

such this is a matter for the courts to regulate in accordance with the principle of the separation 

of powers. 
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Introduction 

1. At its meeting on 17 March 2016 the Delegated Powers and Law Reform 

Committee considered the delegated powers provisions in the Abusive Behaviour 

and Sexual Harm (Scotland) Bill as amended at Stage 2 (―the Bill‖)1. The 

Committee submits this report to the Parliament under Rule 9.7.9 of Standing 

Orders. 

2. The Bill was introduced by the Cabinet Secretary for Justice, Michael Matheson 

MSP, on 8 October 2015.  

3. In broad outline, the Bill—  

 Provides for a new ―domestic abuse aggravator‖, that an offence may be 

aggravated by involving abuse of a person’s partner or ex-partner (section 1);  

 Provides a new offence for the non-consensual sharing of private, intimate 

images- often called ―revenge porn‖ (sections 2 to 4);  

 Contains provision to enable courts to make a non-harassment order, in  

cases where the court is satisfied that a person harassed another, but there 

is no criminal conviction owing to the mental or physical condition of the 

accused person (section 5);  

 Requires juries in sexual offence cases to be given specific directions on 

certain matters, as to how to consider the evidence (section 6);  

 Contains provision for child sexual offences which are committed in England 

and Wales by Scottish residents to be capable of being prosecuted in 

Scotland (sections 7 and 8);  

 Reforms the system of civil orders that are available to protect persons from 

those who have committed, or may commit, sex offences (sections 9 to 38).      

4. The Scottish Government has provided the Parliament with a supplementary 

memorandum on the delegated powers provisions in the Bill2. 

5. The Committee previously reported on the delegated powers provisions in this Bill 

at Stage 1 in its 68th report of 20153. 

 

  

593



Delegated Powers and Law Reform Committee 
Abusive Behaviour and Sexual Harm (Scotland) Bill as amended at Stage 2, 27th Report,  
2016 (Session 4) 

 

2 

 

Delegated Powers Provisions 

6. The Committee considered each of the new or substantially amended delegated 

powers provisions in the Bill after Stage 2. 

7. After Stage 2, the Committee reports that it does not need to draw the attention of 

the Parliament to the following new or substantially amended delegated powers 

provisions: 

 Section 10(6) – Making of order on dealing with person for offence 

 Section 11(2B) – Making of order against qualifying offender on application 

to sheriff 

 Section 26(5) – Making of order 

 Section 29(7) – Variation, renewal and discharge 
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Recommendations 

8. The Committee’s comments and recommendations on the remaining delegated 

power in the Bill (as amended) are detailed below. 

Section 19(8) – Variation, renewal and discharge  
 
Power conferred on:    the Court of Session or the High Court of  

Justiciary (as the case may be)   
Power exercisable by:    rules of court (act of sederunt or act of adjournal,  

(as the case may be)   
Parliamentary procedure:  laid, no further procedure    
 

Provision 

9. Section 19 provides the court which is hearing the matter with powers to vary, 

renew or discharge a sexual harm prevention order (―SHPO‖).  This may follow an 

application either by the person against whom the order has effect, by the Chief 

Constable, or where the order has been made under section 10 on dealing with a 

person for an offence, by the prosecutor.    

10. Section 19(7) has been amended at Stage 2 to provide that a hearing must be 

held, if either the subject of the order, the Chief Constable or (for orders imposed 

under section 10) the prosecutor gives notice that they wish a hearing to take 

place.    

11. Section 19(8) provides for a delegated power.  This enables rules of court to 

provide for the time limit within which the person against whom the order has 

effect, or the chief constable, or the prosecutor (as the case may be) may give 

notice to the sheriff of their wish for a hearing to take place.    

Comment 

12. The Committee is content with this power in principle, and with the parliamentary 

procedure which is applied to the rules of court.  The Committee notes however 

that there is a drafting error in the provisions, as further explained in paragraphs 

14 and 15 below. 

13. The Committee finds that the power in section 19(8) is acceptable in 

principle, and is content that the rules of court would be laid, but not subject 

to further procedure.   

14. The Committee notes that this power has been drafted to relate to the time 

period for giving notice to the sheriff of a wish for a hearing to be held, 

before the sheriff determines the application. The first line of section 19(7) 

also refers to “a sheriff”. However in accordance with section 19(1) and (3), 

the court which hears an application for variation, renewal or discharge of a 
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sexual harm prevention order may be the “appropriate court”, being either 

the High Court of Justiciary or a sheriff, depending on the proceedings.   

15. The Committee notes that the Scottish Government has lodged amendments 

at Stage 3 so that section 19(7) and (8) would refer to an application made 

to, and notice to, the “appropriate court”, instead of to a sheriff only.          
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1
 Abusive Behaviour and Sexual Harm (Scotland) Bill, as amended at Stage 2 (SP Bill 81A, Session 4 

(2016)) is available at the following website:  
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotl
and)%20Bill/SPBill81AS042016.pdf. [accessed March 2016] 
2
 Abusive Behaviour and Sexual Harm (Scotland) Bill. Supplementary Delegated Powers Memorandum 

(SP Bill 81A-DPM, Session 4 (2016)) is available at the following website: 
http://www.scottish.parliament.uk/S4_Bills/Abusive%20Behaviour%20and%20Sexual%20Harm%20(Scotl
and)%20Bill/SPBill81ADPMS042016.pdf [accessed March 2016] 
3
Delegated Powers and Law Reform Committee. 68th Report, 2015 (Session 4). Abusive Behaviour and 

Sexual Harm (Scotland) Bill at Stage 1 (SP Paper 829) is available at the following website:  
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/93918.aspx [accessed 
[accessed March 2016] 
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Abusive Behaviour and Sexual Harm (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 44 Schedules 1 and 2 

Long title  

  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 2 

Margaret McDougall 
 

3 In section 2, page 2, line 19, leave out from <a> to end of line 20 and insert <an item mentioned 

in subsection (1A) that involves another person (―B‖) in a way mentioned in that subsection,> 

Margaret McDougall 
 

4 In section 2, page 2, line 23, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

5 In section 2, page 2, line 24, at end insert–– 

<(1A) The items are–– 

(a) a photograph or film which shows, or appears to show, B in an intimate situation, 

(b) a sound recording of–– 

(i) an intimate situation which B was in, 

(ii) an intimate conversation to which B was a party, or 

(iii) an intimate message left by or for B, 

(c) any intimate written communication to or from B (however recorded, 

communicated or sent).> 

Margaret McDougall 
 

6 In section 2, page 2, line 25, leave out <a photograph or film> and insert <an item> 

Margaret McDougall 
 

7 In section 2, page 2, line 30, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

8 In section 2, page 2, line 31, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

9 In section 2, page 2, line 32, leave out <photograph or film> and insert <item> 
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Margaret McDougall 
 

10 In section 2, page 2, line 34, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

11 In section 2, page 2, line 36, leave out <photograph or film> and insert <item> 

Margaret McDougall 
 

12 In section 2, page 3, line 3, after <(1)> insert <involving an item of the kind mentioned in 

subsection (1A)(a),> 

Elaine Murray 
 

29 In section 2, page 3, line 5, after <film,> insert— 

<(  ) B was not in the intimate situation as a result of a deliberate act of another person 

to which B did not agree,>  

Section 3 

Margaret McDougall 
 

13 In section 3, page 3, line 20, leave out <section 2> and insert<–– 

(  ) section 2(1A)(a) and (b)(i) and (5),> 

Margaret McDougall 
 

14* In section 3, page 3, line 25, at end insert <, 

(  ) section 2(1A)(b)(ii) and (iii) and (c), a conversation, message or communication is 

intimate if–– 

(i) it consists of or includes–– 

(A) references to an act which a reasonable person would consider to be a 

sexual act, or 

(B) content that, taken as a whole, a reasonable person would consider to 

be sexual in nature, and 

(ii) it is of a nature which a reasonable person would expect to be–– 

(A) not distributed beyond the partners in an intimate personal 

relationship, or 

(B) otherwise kept private.> 

After section 6 

Margaret Mitchell 

Supported by: Alison McInnes 
 

30 After section 6, insert–– 
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<CHAPTER 

RIGHTS IN RELATION TO RECOVERY OF DOCUMENTS IN SEXUAL OFFENCE CASES 

Rights in relation to recovery of documents in sexual offence cases: awareness 

raising campaign 

 In section 301A (recovery of documents) of the 1995 Act, after subsection (9) insert–– 

―(9A) The Scottish Ministers must take such steps as they consider appropriate to 

raise public awareness, in relation to cases of the type mentioned in subsection 

(9B), of complainers’ rights–– 

(a) to be heard before an order of the kind mentioned in subsection (3) is 

granted, 

(b) to be represented in any proceedings in relation to an application for such 

an order, and 

(b) to apply for assistance from the Scottish Legal Aid Fund in connection 

with such proceedings. 

(9B) The type of cases referred to in subsection (9A) are cases where–– 

(a) an application is made, in the sheriff court or the High Court, for an 

order of a kind referred to in subsection (3), and 

(b) the application–– 

(i) is made in connection with the trial of a person charged with an 

offence to which section 288C of this Act applies, and 

(ii) seeks the recovery of any psychiatric, psychological or medical 

records of the complainer. 

(9C) In subsections (9A) and (9B), ―complainer‖ means the person against whom 

the offence which is the subject of the criminal proceedings to which the 

application for the order relates is alleged to have been committed.‖.> 

Section 17 

Michael Matheson 
 

15 In section 17, page 16, line 33, at end insert <while the order has effect> 

Section 19 

Michael Matheson 
 

16 In section 19, page 18, line 21, leave out <sheriff> and insert <court> 

Michael Matheson 
 

17 In section 19, page 18, line 34, leave out <sheriff> and insert <court> 

Michael Matheson 
 

18 In section 19, page 18, line 34, at end insert— 

<(  ) In subsections (7) and (8), ―court‖ includes ―sheriff‖ (except in ―rules of court‖).> 
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Section 20 

Michael Matheson 
 

19 In section 20, page 19, line 12, leave out <by separate application> and insert <in such way as 

rules of court may provide> 

Section 21 

Michael Matheson 
 

20 In section 21, page 19, line 34, at end insert— 

<(  ) An order under section 10 made on appeal is to be regarded for the purposes of section 

19(3) as having been made by the court which dealt with the question of whether an 

order under that section should be made at first instance.> 

Michael Matheson 
 

21 In section 21, page 20, line 2, at end insert— 

<(  ) An order under section 11 made on appeal is to be regarded for the purposes of section 

19(3) as having been made by the sheriff who determined the application for the order at 

first instance.> 

Section 30 

Michael Matheson 
 

22 In section 30, page 25, line 21, leave out <by separate application> and insert <in such way as 

rules of court may provide> 

Section 31 

Michael Matheson 
 

23 In section 31, page 26, line 9, at end insert— 

<(  ) An order under section 26 made on appeal is to be regarded for the purposes of section 

29(1) as having been made by the sheriff who determined the application for the order at 

first instance.> 

Section 31A 

Michael Matheson 
 

24 In section 31A, page 26, line 12, leave out <sheriff> and insert <court> 

Michael Matheson 
 

25 In section 31A, page 26, line 15, leave out <sheriff> and insert <court> 

Michael Matheson 
 

26 In section 31A, page 26, line 17, at end insert— 

<(  ) In this section, ―court‖ includes ―sheriff‖.> 
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Section 36 

Michael Matheson 
 

27 In section 36, page 29, line 32, at end insert <while the relevant order has effect> 

Schedule 1 

Michael Matheson 
 

28 In schedule 1, page 35, leave out lines 21 and 22  
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Abusive Behaviour and Sexual Harm (Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated during Stage 3 consideration, set out 

in the order in which they will be debated.  THIS LIST DOES NOT 

REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 

AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 

 
Note: The time limit indicated is that set out in the timetabling motion to be 

considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 

agreed to, debate on the groups above each line must be concluded by the time 

indicated, although the amendments in those groups may still be moved formally and 

disposed of later in the proceedings. 

Group 1: Offence of disclosing, or threatening to disclose, intimate photograph 

or film – extension to cover intimate voice recording or written communication 

3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14 

Group 2: Offence of disclosing, or threatening to disclose, intimate photograph 

or film – defence where intimate situation was in public 

29 

Group 3: Rights in relation to recovery of documents in sexual offence cases – 

awareness raising campaign 

30 

Group 4: Sexual harm prevention orders and sexual risk orders  

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27 

Group 5: Section 2 – Special provision in relation to providers of information 

society services 

28 

 

Debate to end no later than 55 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 5, No. 94 Session 4 
 

Meeting of the Parliament 
 

Tuesday 22 March 2016 
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Joe FitzPatrick, on behalf of the Parliamentary Bureau, moved 
S4M-15995—That the Parliament agrees that, during stage 3 of the Abusive 
Behaviour and Sexual Harm (Scotland) Bill, debate on groups of amendments shall, 
subject to Rule 9.8.4A, be brought to a conclusion by the time limit indicated, that 
time limit being calculated from when the stage begins and excluding any periods 
when other business is under consideration or when a meeting of the Parliament is 
suspended (other than a suspension following the first division in the stage being 
called) or otherwise not in progress:  
 

Groups 1 to 5: 55 minutes.  
 
The motion was agreed to. 
 
Abusive Behaviour and Sexual Harm (Scotland) Bill - Stage 3: The Bill was 
considered at Stage 3.  
 
The following amendments were agreed to (without division): 15, 16, 17, 18, 19, 20, 
21, 22, 23, 24, 25, 26, 27 and 28.  
 
Amendment 29 was agreed to (by division: For 96, Against 0, Abstentions 12).  
 
The following amendments were disagreed to (by division)—  

3 (For 34, Against 71, Abstentions 0)  
4 (For 34, Against 68, Abstentions 0)  
5 (For 34, Against 69, Abstentions 0)  
30 (For 49, Against 58, Abstentions 0) 

 
The following amendments were not moved: 6, 7, 8, 9, 10, 11, 12, 13 and 14.  
 
Abusive Behaviour and Sexual Harm (Scotland) Bill - Stage 3: The Cabinet 
Secretary for Justice (Michael Matheson) moved S4M-15994—That the Parliament 
agrees that the Abusive Behaviour and Sexual Harm (Scotland) Bill be passed.  
 
After debate, the motion was agreed to (DT). 
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Abusive Behaviour and Sexual 
Harm (Scotland) Bill: Stage 3 

14:14 

The Deputy Presiding Officer (John Scott): 
The next item of business is stage 3 proceedings 
on the Abusive Behaviour and Sexual Harm 
(Scotland) Bill. In dealing with the amendments, 
members should have the bill as amended at 
stage 2, the marshalled list and the groupings. The 
division bell will sound and proceedings will be 
suspended for five minutes for the first division this 
afternoon. The period of voting for the first division 
will be 30 seconds. Thereafter, I will allow a voting 
period of one minute for the first division after a 
debate. Members who wish to speak in the debate 
on any group of amendments should press their 
request-to-speak buttons as soon as possible after 
I call the group. 

Section 2—Disclosing, or threatening to 
disclose, an intimate photograph or film 

The Deputy Presiding Officer: Amendment 3, 
in the name of Margaret McDougall, is grouped 
with amendments 4 to 14. 

Margaret McDougall (West Scotland) (Lab): 
Currently, the bill covers only the sharing of 
photographic images and film. Amendments 3 to 
14, in my name, which are supported by Scottish 
Women’s Aid and others, seek to broaden the 
definition to include photographic images or film of 
an intimate situation; sound recordings containing 
intimate content; and any intimate written 
communication. 

The purpose of amendment 5 is to tackle a 
loophole in the bill with regard to sharing 
screenshots of intimate text-based conversations, 
or the sharing of intimate audio or text 
conversations on social media, the internet or by 
any other means. 

Scottish Women’s Aid stated in written evidence 
that specifying photographs and films 

“specifically excludes the sharing of private and intimate 
written and audio communications”. 

The exposure or the threat of sharing those has 
the same outcome: it is designed to humiliate and 
control the victim. Sometimes, text and images 
can be sent at the same time. Would we 
criminalise the image but not the abusive and 
threatening text? 

That view was supported by Police Scotland in 
its submission, which said that the offence 

“should take cognisance of all forms of communication and 
distribution”. 
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The sharing of an intimate image on Facebook 
without consent would be a prosecutable offence 
under the bill. However, if someone were to share 
an intimate conversation, a screenshot of an 
intimate conversation or an intimate audio 
conversation, those would not be covered, even if 
a non-intimate picture of the victim that could 
identify them was attached. 

The sharing of such content could have the 
same effect as sharing intimate images without 
consent; it could cause just as much fear, alarm or 
distress to the victim and would be designed to do 
so. Looking online, I found numerous examples of 
such behaviour, especially in abusive relationships 
where the threat of sharing that kind of content 
was used to control the victim. 

Amendment 3 is a technical amendment that 
would update the bill to reflect the expansion of 
the definition in amendment 5. Amendments 4 and 
6 to 11 are all technical amendments that would 
replace references to “photograph or film” 
throughout the bill with “item”; what we mean by 
the word “item” is defined in amendment 5. 

Amendments 12 and 13 are further technical 
amendments, which would add a reference to the 
new subsection (1A)(a) that would be created by 
amendment 5. 

Finally, amendment 14 clarifies what we mean 
by “intimate” in the context of conversation, 
messages or communications. That needs to 
include references to an act that is considered 
sexual or content that, when taken as a whole, is 
considered to be of a sexual nature. Further, the 
content must not have been expected to be 
distributed or there must have been an 
understanding that it would be kept private. 

My amendments 3 to 14 would ensure that we 
criminalise the process when the intent is clear 
that the action of sharing photographs, film, or 
written and oral communication is designed to 
cause harm or be malicious. 

I move amendment 3. 

John Finnie (Highlands and Islands) (Ind): I 
support the amendments in the name of my 
colleague Margaret McDougall. There is a gap in 
the bill that needs to be plugged. 

Margaret McDougall narrated the position of 
Scottish Women’s Aid and the importance of what 
has been excluded, namely letters, text messages, 
emails and voice recordings. I agree with Scottish 
Women’s Aid, and I do not accept the position that 
is laid out in the policy memorandum that it would 
be difficult to define and interpret the 

“definition of an intimate written or recorded 
communication” 

and, bizarrely, that there would be a risk of 

“unintended consequences in terms of interference with 
freedom of speech”. 

At stage 2, Margaret McDougall’s opponents 
made many references to the Communications Act 
2003; my colleague Roderick Campbell 
highlighted that the 2003 act provides a 
punishment, so he did not accept the 
amendments. Similarly, the cabinet secretary has 
made much reference to that legislation, but 
offences under it are tried under the summary 
procedure rather than the solemn procedure, so 
there are limits on the disposals. There is also a 
specific time limit for bringing a prosecution under 
section 127 of the 2003 act, which would not apply 
if Margaret McDougall’s amendments were to be 
agreed to. 

It is important to note who supports the 
amendments—Scottish Women’s Aid, Victim 
Support Scotland and Police Scotland. We will 
have to return to the issue at a future date. I do not 
believe that the legislation is future proof. The 
activities that the amendments would address are 
about humiliation and control, and I urge members 
to support them. 

Alison McInnes (North East Scotland) (LD): I 
do not support Margaret McDougall’s 
amendments; I did not support them at stage 2 
and I do not believe that she has made her case. 
There is a danger of drawing the offence too 
widely and we need to take a cautious approach in 
this new legislation. 

Roderick Campbell (North East Fife) (SNP): 
As far as future proofing is concerned, I like to 
think that the impact of the legislation will be kept 
under review and, if necessary, consideration will 
be given to extending it. However, for the moment, 
I agree with my colleague Alison McInnes that we 
need to take a cautious view. 

The Cabinet Secretary for Justice (Michael 
Matheson): Amendments 3 to 14 would expand 
the scope of the intimate images offence at 
section 2 to cover intimate sound recordings and 
intimate written communications. 

As I set out in the Scottish Government’s 
response to the Justice Committee’s stage 1 
report, and as I explained when the stage 2 
amendments were debated, we decided to focus 
the offence on the sharing of intimate images as 
almost all the cases that we are aware of have 
involved the sharing of images. Unfortunately, we 
are all too aware that there are websites that have 
been set up specifically to enable people to post 
intimate photographs or films of their partners or 
ex-partners. I am not aware of similar websites 
where people can post voice messages or emails 
written by or to their partner or ex-partner. 

The sharing of images that could enable a 
complete stranger to identify the victim is a 

606



71  22 MARCH 2016  72 
 

 

betrayal of trust, and breach of privacy, that is 
especially likely to cause distress. That is part of 
the justification for the new offence. It is worth 
remembering that prosecutors will still be able to 
use existing laws on the sharing of written or 
recorded material by using, for example, the 
Communications Act 2003 offence or the offence 
of threatening or abusive behaviour, in appropriate 
cases. 

The committee’s stage 1 report noted that a 
majority of the committee supported restricting the 
scope of the offence to photographs and films and 
that the committee was mindful of the risk of 
unintended consequences if the bill took too wide 
an approach in this area. On unintended 
consequences, we note that the amendments 
would apply not only to intimate recordings that 
had been written or spoken by the victim, but to 
those that were directed to or left for the victim. As 
I explained at stage 2, one perverse effect would 
be that 

“a person could face criminal liability for publishing or 
disclosing a communication that they themselves had 
written, or a voicemail message that they had left.”—
[Official Report, Justice Committee, 1 March 2016; c 33-
34.] 

It might be helpful if I gave a practical example 
of the unintended consequences that could result 
from the amendments, which could criminalise 
behaviour in the following circumstances. Two 13-
year-olds exchange text messages about a 
celebrity. During the exchange, one of the 
teenagers indicates that they fancy the celebrity 
and would like to have sexual relations with them. 
The other teenager decides to share that text 
message with other people in their class. 

In that situation, a communication has taken 
place that a reasonable person could consider to 
be sexual in nature and that a reasonable person 
would expect to be kept private. The teenager who 
shared the text has committed a criminal offence if 
it can be shown that they were reckless about 
whether sharing the message would cause the 
other person fear, alarm or distress. Although it 
would probably be embarrassing and potentially 
distressing for the person whose message has 
been shared, our view is that the teenager who 
has shared the message should not be considered 
to be committing an offence in those 
circumstances. 

John Finnie: The cabinet secretary must have 
more faith in the Crown Office and Procurator 
Fiscal Service and, indeed, in the reporter system. 
It is a question of proportionality. 

Michael Matheson: That is precisely the point 
that I am making and that is the danger with the 
amendments in the group and how they could be 
interpreted. That is why we do not believe that 
Margaret McDougall’s amendments are 

appropriate, because they would criminalise such 
behaviour. 

More generally, although it is hard to envisage 
circumstances in which someone would have a 
legitimate reason to share intimate photographs or 
films of their partner or ex-partner with a third party 
without their partner’s or ex-partner’s consent, it is 
easier to imagine circumstances in which they 
might wish to share a written message or voice 
message with a friend. A person may, for 
example, be confused or even fearful as a result of 
what they might consider to be the disturbing 
sexual content of a message that has been sent to 
them by a friend and wish to seek advice about 
what to do about it. They could be criminally liable 
if Margaret McDougall’s amendments were agreed 
to. 

As I said to the Justice Committee at stage 2, 
we are happy to monitor the issue as the provision 
is implemented to assess whether there is a need 
to reconsider the scope of the offence in the 
future. However, we consider that the focus of the 
offence contained in the bill should be on images 
and photographs only and therefore we oppose 
amendments 3 to 14 in the name of Margaret 
McDougall. 

Margaret McDougall: I thank John Finnie for 
his support for my amendments. 

I know that the sending of abusive messages is 
a criminal offence, but the same does not always 
apply to the sharing of intimate material. My 
amendments would ensure that the sharing of all 
types of intimate material without permission 
would be covered under one bill. As I said during 
stage 2, the current offence in section 127 of the 
2003 act is not an appropriate offence for dealing 
with that type of behaviour, as it sets a very high 
threshold because the content of the message or 
other matter must be 

“grossly offensive or of an indecent, obscene or menacing 
character”. 

Furthermore, as John Finnie pointed out, the 
offence can be tried only under summary 
procedure rather than solemn procedure and, as 
such, offers less protection to victims who have 
had intimate audio or text conversation shared 
about them, if they can even get a conviction. 

With advances in technology making it easier to 
distribute information, with or without consent, it is 
vital that the law keeps up, to ensure that those 
who wish to cause harm are dealt with 
appropriately and consistently by the justice 
system. I am not looking to criminalise the process 
of sexting, nor do I wish under-16s who may have 
shared content of a sexual nature accidentally, or 
without thinking through the consequences, to be 
criminalised. In such cases, common sense 
should be applied. Of course, we should be 
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educating under-16s regarding the dangers of 
using private communications without consent. I 
believe that cases that relate to under-16s would 
be dealt with by the children’s panel. Tam Baillie, 
the Children and Young People’s Commissioner in 
Scotland, said in evidence that children should not 
be exempt, but he also said that there should be a 
robust education programme for the legislation. 

At stage 2 and again today, the cabinet 
secretary used the example of two teenagers 
fantasising about having sex with a celebrity. That 
is not what my amendments are about—they are 
about the situation in which a relationship has 
broken down and one of the partners threatens to 
distribute or distributes intimate photographs, film 
or audio communication to cause harm to their ex-
partner. 

The Deputy Presiding Officer: The question is, 
that amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. This is the first division of the afternoon, 
so there will be a five-minute suspension. 

14:30 

Meeting suspended. 

14:35 

On resuming— 

The Deputy Presiding Officer: The question is, 
that amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

For 

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brennan, Lesley (North East Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  

McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Wilson, John (Central Scotland) (Ind) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Davidson, Ruth (Glasgow) (Con)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
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Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 71, Abstentions 0. 

Amendment 3 disagreed to. 

Amendment 4 moved—[Margaret McDougall]. 

The Deputy Presiding Officer: The question is, 
that amendment 4 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

For 

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brennan, Lesley (North East Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Wilson, John (Central Scotland) (Ind) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  

Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Davidson, Ruth (Glasgow) (Con)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 68, Abstentions 0. 

Amendment 4 disagreed to. 

Amendment 5 moved—[Margaret McDougall]. 
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The Deputy Presiding Officer: The question is, 
that amendment 5 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

For 

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brennan, Lesley (North East Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Johnstone, Alison (Lothian) (Green)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Wilson, John (Central Scotland) (Ind) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Davidson, Ruth (Glasgow) (Con)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  

Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 69, Abstentions 0. 

Amendment 5 disagreed to. 

Amendments 6 to 12 not moved. 

The Deputy Presiding Officer: That takes us 
to group 2. Amendment 29, in the name of Dr 
Elaine Murray, is the only amendment in the 
group. 

Elaine Murray (Dumfriesshire) (Lab): 
Amendment 29 is similar to my stage 2 
amendment 4, which I lodged but did not press 
after agreement to discuss its intention further with 
the Cabinet Secretary for Justice and his officials. I 
am grateful for their assistance in drafting this 
improved version and for their investigation into 
some of the wider issues that cannot be 
addressed in the bill but will, I hope, be pursued in 
the next session of Parliament. 

Professor Erika Rackley of the University of 
Birmingham and Professor Clare McGlynn of 
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Durham University submitted written evidence to 
the committee. They welcomed the creation of a 
new offence that will criminalise disclosure of an 
intimate film or photograph without the consent of 
the subject. They were concerned, however, about 
disclosure of sexual images that are taken without 
consent in a public place, such as those that are 
obtained through the objectionable practices of 
upskirting and downblousing. 

Upskirting—the taking of photographs of 
genitals, buttocks or underwear in a public place 
without the consent of the individual—is covered 
by section 9(4B) of the Sexual Offences (Scotland) 
Act 2009—indeed, such a case was brought to 
Dumfries sheriff court only a couple of weeks ago. 
However there is no legislation that covers the 
distribution of such images, and unfortunately 
such images appear on websites that are created 
for that purpose. In May 2015, one such site was 
exposed by the Mail on Sunday; it was estimated 
to be receiving 70,000 views a day and to be 
valued at £130 million. 

I am grateful to the cabinet secretary’s officials 
for the work that they have done between stages 2 
and 3—which included seeking the views of the 
Lord Advocate—to investigate whether distribution 
could be included in the scope of the bill, but 
unfortunately there has not been time in the 
current session to draft robust amendments to that 
effect. 

I think that the cabinet secretary agrees that the 
issue should be revisited in the next session of 
Parliament when, I hope, further legislation on 
coercive control and sexual exploitation will be 
considered. However, it has been possible to 
address circumstances in which intimate 
photographs are taken in a public place of 
someone who has been subjected to an act by 
another individual. If amendment 29 is agreed to, 
the defence will not apply when B was the subject 
of an intimate film or photograph 

“as a result of a deliberate act of another person to which B 
did not agree”. 

Victims will be protected from a perpetrator’s 
sharing of such images because the “public place” 
defence will not be available. 

The person who takes such images will be 
committing an offence if they share them, although 
the provision does not cover further distribution of 
such images by others beyond the taker of the 
photograph. Someone who took a photograph of a 
victim who had been stripped or was being 
sexually assaulted, for example, would commit an 
offence if that photograph was distributed, but 
someone who took a photo of a streaker or a 
naked rambler and shared that photograph would 
be able to use the “public place” defence. 

I am not a lawyer, but I think that amendment 29 
would also apply to people taking upskirting 
images and subsequently distributing them. An 
upskirting image would be an offence under the 
Sexual Offences (Scotland) Act 2009, but 
distribution of the image would become an offence 
under the bill as it will be amended by amendment 
29. I think that we are going some way towards 
where we want to be in achieving that policy 
intention, and I am grateful to the minister and his 
officials for their assistance in drafting the 
amendment. 

I move amendment 29. 

Margaret Mitchell (Central Scotland) (Con): I 
have some sympathy with the intention behind 
amendment 29, but I have real concerns about the 
definition of “public place”, and about how 
distribution, without consent, of a consensual 
image that is taken behind the bike sheds, for 
example, would be covered by that definition. I do 
not think that Elaine Murray intends that such 
situations should be covered. Perhaps I have 
misunderstood her, but it would gravely concern 
me if that was a consequence of amendment 29. 

Michael Matheson: Amendment 29, in the 
name of Elaine Murray, seeks to close a potential 
loophole in the operation of one of the defences to 
the intimate images offence. We are happy to 
support the amendment. 

The defence at section 2(5) of the bill currently 
operates such that, where the image or film that 
has been shared was taken in a public place 
where 

“members of the public were present”, 

there is a defence that means that the accused will 
not be convicted. That is to avoid a situation in 
which someone shares without consent a film or 
image of a person streaking at a sporting event, 
for example, and a criminal complaint is made to 
the police. In that situation, we do not think that a 
criminal offence should have been committed by 
the sharing of such an image or photo. 

The effect of amendment 29 will be that the 
“public place” defence is not available where a 
person was in an 

“intimate situation as a result of a deliberate act of another 
person to which” 

they “did not agree”. The “public place” defence 
will not be available where a person has 
distributed an image showing, for example, the 
subject of a photograph or film who has been 
stripped against their will or sexually assaulted in a 
public place. 

Amendment 29 will close the loophole that 
arose from the way in which the defence was 
previously crafted. I thank Elaine Murray for 
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lodging amendment 29, and I urge the Parliament 
to support it. 

14:45 

Elaine Murray: To answer Margaret Mitchell’s 
point, the cabinet secretary made it clear that a 
public place is where 

“members of the public were present”. 

Unless it was a very strange sexual practice that 
was going on—I know that there are some of that 
nature—it is unlikely that somebody round the 
back of the bike sheds would have 

“members of the public ... present”; 

therefore, such a scenario would not really be 
covered by amendment 29.  

The Deputy Presiding Officer: The question is, 
that amendment 29 be agreed to. Are we all 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 

For 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brennan, Lesley (North East Scotland) (Lab)  
Brodie, Chic (South Scotland) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  

Henry, Hugh (Renfrewshire South) (Lab)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McDougall, Margaret (West Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, David (Highlands and Islands) (Lab)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (Ind)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 

Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Davidson, Ruth (Glasgow) (Con)  
Goldie, Annabel (West Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
McGrigor, Jamie (Highlands and Islands) (Con)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
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The Deputy Presiding Officer: The result of 
the division is: For 96, Against 0, Abstentions 12.  

Amendment 29 agreed to. 

Amendments 13 and 14 not moved.  

After section 6 

The Deputy Presiding Officer: We come to 
group 3. Amendment 30, in the name of Margaret 
Mitchell, is the only amendment in the group.  

Margaret Mitchell: As members know, this is 
the third bill in which I have sought to address the 
issue of medical records, including psychiatric and 
psychological records, being released in sexual 
offence cases where the complainer, if they had 
the ability to employ legal representation, would 
object to their inappropriate release.  

The stumbling block for victims of rape and 
other sexual assaults has been the lack of legal 
aid to pay for representation at a pre-trial hearing 
when the release of medical records and medical 
history information is sought merely in an attempt 
to discredit the victim in court. I am therefore 
delighted that in the recent judicial review petition 
of WF v the Scottish ministers, for which Rape 
Crisis Scotland was the intervener, Lord Glennie 
found that denying a complainer—in that case, a 
domestic abuse victim—legal aid to oppose the 
release of her medical records was contrary to the 
duty imposed on the Scottish ministers under the 
Victims and Witnesses (Scotland) Act 2014. 
Section 1 of the 2014 act states that  

“a victim or witness should be able to participate effectively 
in the investigation and proceedings.” 

In his encouraging response to Lord Glennie’s 
verdict, the cabinet secretary stated at stage 2: 

“The Scottish Government will not appeal the decision. It 
is an important judgment and clarifies a number of issues 
that will lead to significant changes in procedure in cases 
where an application is made to recover sensitive 
information.” 

He went on to say: 

“Changes to the legal aid system require to be made for 
cases of this nature, and plans are being developed to 
deliver the necessary changes. Meantime, I have put in 
place interim arrangements that will allow the Scottish 
Legal Aid Board to provide legal aid in future similar cases. 
Importantly, a means test will not be applied in this interim 
arrangement. Legal aid, in the form of assistance by way of 
representation, will be available in appropriate 
circumstances for individuals whose sensitive records are 
being sought.” 

He also stated: 

“we think that the inherent flexibility of rules of court in 
comparison with primary legislation is what is required.”—
[Official Report, Justice Committee, 1 March 2016; c 59, 
54.] 

However, to ensure that the Scottish Parliament 
does not lose sight of the issue following 

dissolution and the election in May and, 
importantly, to ensure that the ruling is fully 
effective, complainers need to be aware, first, of 
their right to object to the release of those records, 
and, secondly—and crucially—that legal aid will be 
available for them so that they can have legal 
representation. 

Therefore, amendment 30 seeks to place a duty 
on the Scottish Government to raise public 
awareness, as it considers appropriate and as a 
result of Lord Glennie’s judgment, in relation to the 
rights of complainers in rape and sexual assault 
cases. In the hope that the amendment will gain 
cross-party support today, I deliberately did not 
specify the timings or nature of the campaign that 
the Government should undertake. 

I thank Alison McInnes for her support both for 
the amendment and in relation to the whole issue 
of the release of medical and other records. 

I move amendment 30. 

Elaine Murray: I rise to support the amendment 
in Margaret Mitchell’s name, and to congratulate 
her on her tenacity in bringing the issue forward—
in the form of a number of amendments to a 
number of different bills—to try and address the 
issue of complainers whose sensitive records are 
sought by defence counsel. 

This is an appropriate bill in which to place such 
a provision. Some of the issues around legal 
representation in court have been tackled; the 
amendment simply asks Scottish ministers to 
ensure that complainers are aware of their rights 
and to implement the recent court decision. 
Therefore, we will support the amendment. 

Alison McInnes: I, too, pay tribute to Margaret 
Mitchell’s persistence in this matter—she has 
been rewarded at last. 

The recent judicial review vindicated the position 
that Margaret Mitchell and I took on the issue of 
representation at the stage of recovery of 
documents. I am pleased that the cabinet 
secretary set out clearly—at the committee and in 
written answers to me—the Government’s 
acceptance that it had been wrong in law by 
refusing legal aid in such circumstances. An 
injustice has been addressed. 

Margaret Mitchell’s amendment 30 rightly 
addresses the need to raise awareness of the 
change of approach. It is a very modest 
amendment: its provisions are not onerous on the 
Government but could make a dramatic difference 
to the protection of victims of sexual offences. 
Sadly, we know that, too often, attempts by the 
defence to discredit witnesses by accessing their 
medical records have devastating results. I hope 
that the cabinet secretary will be able to support 
the amendment. 
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Michael Matheson: Amendment 30 raises an 
important issue. I want to explain clearly the 
Scottish Government’s position in the wider 
context within which amendment 30 sits.  

At stage 2, I made it clear that the Scottish 
Government welcomes Lord Glennie’s recent 
judgment in the WF case. It was an important 
judgment that clarified a number of issues that will 
lead to significant changes to procedure in cases 
in which an application is made to recover 
sensitive information in criminal cases. The 
judgment is wide ranging, in that it relates to all 
sensitive information that may be disclosed in any 
criminal proceedings; it is not restricted to sexual 
offences, and it is not restricted to medical 
records. Nor is it restricted to complainers. Lord 
Glennie confirmed that, when someone’s sensitive 
records are considered for disclosure in criminal 
proceedings—including, but not limited to, the 
complainer’s records—important rights exist to 
help safeguard the privacy of any person whose 
records may be disclosed. Lord Glennie made it 
clear that those rights exist. They are: the right to 
be intimated that disclosure of sensitive records is 
being considered; the right to be heard in 
proceedings to consider whether disclosure is 
appropriate, including a right to be represented at 
those proceedings; and the right to legal aid, 
taking account of the individual’s circumstances, 
when that is necessary to give effect to those 
rights. 

Lord Glennie was clear that courts already have 
the ability to self-regulate their own procedures 
and must ensure that those important rights are 
protected. For the future, Lord Glennie 
recommended that rules of court be developed to 
cover procedures in the area. 

Following the judgment, I acted swiftly to put in 
place, separate from the rules of court, interim 
arrangements to allow the Scottish Legal Aid 
Board to provide legal aid in the future when those 
rights are engaged. Importantly, a means test will 
not be applied in those interim arrangements. 
Legal aid, in the form of assistance by way of 
representation, will be available in appropriate 
circumstances for individuals whose sensitive 
records are being sought. 

Amendment 30 would require the Scottish 
ministers to raise awareness of the rights that Lord 
Glennie has confirmed exist, but for only a limited 
number of cases, and for only certain types of 
sensitive records, rather than for all cases in which 
sensitive records are considered for disclosure. 
Therefore, amendment 30 does not cover the 
whole gamut of cases and people in relation to 
which those rights exist. Indeed, it does not even 
cover the type of case that WF was involved in, 
which was a domestic abuse case. 

There are also some drafting issues with 
amendment 30, including the placement of such a 
provision in section 301A of the Criminal 
Procedure (Scotland) Act 1995, which has a 
different purpose from what the amendment seeks 
to do. That in itself could create confusion. 

Notwithstanding those technical issues, we are 
certainly happy to accept the spirit behind 
amendment 30. It is important for people whose 
privacy rights may be breached to know what 
rights they have in that situation. Lord Glennie’s 
judgment has already received considerable 
publicity, and parliamentary debates such as this 
can only help to raise awareness further. In 
addition, the Scottish Government will contact key 
third sector stakeholders, which do such valuable 
work with sexual offence victims and domestic 
abuse victims, to ensure that they are aware of 
those rights so that they can raise awareness with 
the people whom they are helping. We will also 
update relevant Scottish Government webpages 
and social media to ensure a wide dissemination 
of the details of the judgment and the rights that 
Lord Glennie has confirmed exist. 

At stage 2, a similar amendment was lodged 
relating to publicity for the intimate images 
offence. Members were content not to accept that 
amendment for two main reasons: first, because of 
the commitment that I gave that publicity efforts 
would be undertaken; and, secondly, because 
legislation is not necessary for the Scottish 
Government to raise awareness about matters 
within its remit. In fact, the statute book would 
become very crowded and cluttered if we had a 
provision about awareness raising in relation to 
every policy or set of rights that exists in law. As I 
have indicated, the Scottish Government is happy 
to undertake work to ensure that awareness of 
Lord Glennie’s judgment is raised. 

For the reasons that I have provided, the 
Scottish Government will oppose amendment 30 
and asks members also to do so. 

Margaret Mitchell: The terms of amendment 30 
were left deliberately vague to give the Scottish 
Government maximum flexibility to formulate any 
campaign that it wanted to cover the issue of 
awareness raising. Therefore, although it is 
disappointing that the Government has been 
unable to agree to the amendment, I am gratified 
and heartened that the cabinet secretary has said 
that he will try to publicise the fact that legal aid is 
now available and will contact groups that deal 
with individuals who would benefit from that 
provision. 

I hope that lodging the amendment will in itself 
help to raise awareness that legal aid is available 
to those vulnerable individuals so that they can 
oppose the inappropriate release of their medical 
records, including psychological, psychiatric and 
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physiological records, when those are sought as a 
way of discrediting them in court. I also hope that 
the press will pick up on the issue and inform 
victims about their rights. 

For all those reasons, I press my amendment. 

15:00 

The Deputy Presiding Officer: The question is, 
that amendment 30 be agreed to. Are we agreed?  

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  

For 

Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Beamish, Claudia (South Scotland) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Brennan, Lesley (North East Scotland) (Lab)  
Brown, Gavin (Lothian) (Con)  
Buchanan, Cameron (Lothian) (Con)  
Carlaw, Jackson (West Scotland) (Con)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Davidson, Ruth (Glasgow) (Con)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Goldie, Annabel (West Scotland) (Con)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Scanlon, Mary (Highlands and Islands) (Con)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, David (Highlands and Islands) (Lab)  
Wilson, John (Central Scotland) (Ind) 

Against 

Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  

Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Robison, Shona (Dundee City East) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 49, Against 58, Abstentions 0. 

Amendment 30 disagreed to. 

Section 17—Application of notification 
requirements where order made 

The Deputy Presiding Officer: We move to 
group 4. Amendment 15, in the name of the 
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cabinet secretary, is grouped with amendments 16 
to 27. 

Michael Matheson: Chapters 3 to 6 of part 2 of 
the bill replace the existing suite of orders that are 
used to protect our communities from those who 
pose a risk of sexual offending. The bill 
establishes two new forms of orders—sexual harm 
prevention orders and sexual risk orders—and 
makes provision about the enforcement of older 
orders and equivalent orders made elsewhere in 
the United Kingdom. The amendments in the 
group all make minor amendments to those 
provisions. 

Amendment 15 deals with what happens to 
existing sexual offender notification requirements 
under the Sexual Offences Act 2003 when a 
sexual harm prevention order is made. The 
making of such an order will keep alive any 
notification requirements that would otherwise 
expire. In the bill as introduced, it was not clear for 
how long the notification requirements would 
continue to be in place. Amendment 15 clarifies 
that that will be until the order expires. 

Amendment 27 deals with a similar issue—what 
happens to existing sexual offender notification 
requirements under the 2003 act when a person 
breaches an order granted in another part of the 
UK that is equivalent to a sexual risk order or 
interim sexual risk order. Breaches of any of those 
orders will keep alive any notification requirements 
that would otherwise expire. In the bill as 
introduced, it was not clear for how long the 
notification requirements would continue to be in 
place. Amendment 27 clarifies that that will be until 
the order expires. 

Amendments 16 to 18 adjust the provisions that 
relate to the requirement to hold a hearing or invite 
written representations on applications for 
variation, renewal and discharge of sexual harm 
prevention orders to take account of the fact that 
the High Court of Justiciary and not just the sheriff 
may vary, renew or discharge an order. The 
amendments are needed because sections 19(7) 
and 19(8) are currently too narrowly drafted, as 
they refer only to the sheriff. 

Amendments 20, 21 and 23 adjust provisions 
that deal with the appeals processes in relation to 
sexual harm prevention orders and sexual risk 
orders to provide that, when an appeal results in 
an order being granted by the appeal court, any 
subsequent variation, renewal or discharge of that 
order should be considered by the sheriff court. 
That could be an issue if, for example, a condition 
in the order needs to reflect a change in the 
person’s accommodation, family life or 
employment. Amendments 20, 21 and 23 will 
ensure that applications for variation, renewal and 
discharge of orders, whether granted at first 

instance or on appeal, are considered by the first-
instance court. 

Section 31A requires the clerk of court to serve 
a copy of a sexual risk order on the subject of the 
order. Amendments 24 to 26 make minor changes 
to the provisions by replacing the term “sheriff” 
with the wider term “court” to take account of the 
fact that, in appeal cases, orders may be granted 
by courts other than the sheriff court. 

Amendments 19 and 22 relate to interim sexual 
harm prevention orders and interim sexual risk 
orders respectively. Currently, sections 20(7)(b) 
and 30(7)(b) anticipate that an application for an 
interim order 

“may be made by separate application”— 

that is, the application may be separate from an 
application for a full sexual harm prevention order 
or a full sexual risk order. On reflection, we 
consider that that approach is unduly restrictive. 
We consider it more appropriate for the Criminal 
Courts Rules Council and the Scottish Civil Justice 
Council to frame the necessary rules surrounding 
how applications for an interim sexual harm 
prevention order and an interim sexual risk order 
should be made when an application for a full 
order of either type has already been made. 

I move amendment 15. 

Amendment 15 agreed to. 

Section 19—Variation, renewal and 
discharge 

Amendments 16 to 18 moved—[Michael 
Matheson]—and agreed to. 

Section 20—Interim orders 

Amendment 19 moved—[Michael Matheson]—
and agreed to. 

Section 21—Appeals 

Amendments 20 and 21 moved—[Michael 
Matheson]—and agreed to. 

Section 30—Interim orders 

Amendment 22 moved—[Michael Matheson]—
and agreed to. 

Section 31—Appeals 

Amendment 23 moved—[Michael Matheson]—
and agreed to. 

Section 31A—Requirement for clerk of court 
to serve order 

Amendments 24 to 26 moved—[Michael 
Matheson]—and agreed to. 
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Section 36—Breach of certain equivalent 
orders: application of notification 

requirements 

Amendment 27 moved—[Michael Matheson]—
and agreed to. 

Schedule 1—Section 2: Special provision in 
relation to providers of information society 

services 

The Deputy Presiding Officer: We move to 
group 5. Amendment 28, in the name of the 
cabinet secretary, is the only amendment in the 
group. 

Michael Matheson: Schedule 1 makes special 
provision in relation to the application of the 
intimate images offence to providers of information 
society services. Amendment 28 is a technical 
amendment to remove the definitions of certain 
terms from paragraph 4 of schedule 1. As a result 
of amendments at stage 2 to paragraph 3 of 
schedule 1, amendment 28 is necessary to reflect 
the fact that the terms are no longer used in that 
schedule. 

I move amendment 28. 

Amendment 28 agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments for today and 
indeed for this parliamentary session. 

Abusive Behaviour and Sexual 
Harm (Scotland) Bill 

The Deputy Presiding Officer (John Scott): 
The next item of business is a debate on motion 
S4M-15994, in the name of Michael Matheson, on 
the Abusive Behaviour and Sexual Harm 
(Scotland) Bill. 

15:09 

The Cabinet Secretary for Justice (Michael 
Matheson): I begin the formal stage 3 debate by 
thanking the members and clerks of the Justice 
Committee, the Finance Committee and the 
Delegated Powers and Law Reform Committee for 
their careful consideration of the bill. 

I also thank the external stakeholders who took 
the time to engage in the bill and scrutiny 
processes and share their knowledge of and views 
on the various issues with which the bill deals. 

It is fitting that the final piece of legislation to be 
dealt with in the chamber in this parliamentary 
session relates to abusive behaviour and sexual 
harm. There are few more important issues for the 
Parliament to deal with than taking the necessary, 
important and far-reaching steps to improve how 
our justice system can respond to such distasteful 
behaviour as domestic abuse and sexual 
offending. 

The bill contains provisions in six areas. The 
provisions that introduce statutory jury directions 
have probably been most debated, and it is worth 
spending some time explaining why we consider 
that they are so important. 

We know that some members of the public who 
make up juries that decide sexual offence cases 
hold preconceived and at times ill-founded beliefs 
about how sexual offences are committed. Those 
unenlightened views concern the way in which 
someone who is sexually assaulted or raped will 
be likely to react when the offence is being 
committed and afterwards. Some people assume 
quite wrongly that anyone who commits a sexual 
offence will always have to use physical force to 
overcome their victim, and some people think that 
a victim will always try to physically resist their 
attacker. Some people think that a victim will 
always make an immediate report to the police 
after an offence has been committed against 
them. 

No one seriously doubts that some people in our 
society hold these views. People do not 
necessarily hold those views as a result of malice 
or ill will towards victims of sexual assault; they 
may be held simply because of a lack of 
understanding of what the research has told us 
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about the reactions of victims to sexual assaults 
both during the assaults and in the aftermath. 

We know from that extensive research that the 
reality of what can be expected from a victim of a 
sexual offence is quite different from those 
unenlightened views. We know that there is no 
standard type of reaction and that people react in 
many different and normal ways. Therefore, jurors 
who start with preconceptions about how sexual 
offences are committed and how a victim may 
react may assume, without considering the 
specific evidence, that a delay in reporting or the 
absence of the use of physical force by the 
attacker or physical resistance by the victim is an 
indication that an allegation is false. 

The intent behind the statutory jury directions is 
to ensure that the focus of the jury is on the 
evidence that is laid before it and that any 
misconceptions that jurors hold about how people 
react to sexual crime should play no part in how 
evidence in a case is considered. 

Margaret Mitchell (Central Scotland) (Con): 
Does the cabinet secretary agree that the use of 
expert witnesses would serve the purpose of 
dealing with those misconceptions in a very 
effective way—just as effective as statutory jury 
directions? 

Michael Matheson: That point was raised at 
stages 1 and 2, and I will come to it in my speech. 
The issue was identified by the Crown, and I 
recognise that Margaret Mitchell and Christine 
Grahame, who is the convener of the Justice 
Committee, have raised a valid point. 

At stage 2, comments were made that providing 
for statutory jury directions would somehow 
threaten the independence of the judiciary and the 
separation of powers between the legislature and 
the judiciary. I find it hard to reconcile such 
comments with the fact that other jurisdictions 
have already legislated in the area without 
interfering with judicial independence. In addition, 
the provisions in the bill are deliberately framed to 
ensure continuing judicial discretion, in any case, 
on whether it is necessary to use the directions. 
That means that directions are not required to be 
given when they are not relevant to a given case. 

Christine Grahame (Midlothian South, 
Tweeddale and Lauderdale) (SNP): Would the 
cabinet secretary concede, however, that the Lord 
President and Sheriff Gordon Liddle, who is vice 
president of the Sheriff’s Association, had very 
serious views that this is a constitutional crossover 
that should not take place and that it will result in a 
breach of the constitutional distinctions between 
the legislature and those who put legislation into 
action? 

Michael Matheson: I recognise that they raised 
some concerns regarding the provisions, but I do 

not recall them saying that they would not take 
them forward if Parliament was minded to include 
them in the bill. If I recall correctly, in their 
evidence they said that if Parliament was minded 
to do that, they would have to consider how the 
provisions would be taken forward. 

In Scotland, judges are already required by case 
law to give jury directions on relevant law and on 
certain evidential matters, for example on dealing 
with expert evidence or identification evidence. 
This common law on jury directions has developed 
incrementally by way of appeal cases challenging 
trial judges’ directions or the lack of relevant 
directions. The reason why we have included in 
the bill statutory jury directions is that we have 
taken the view that the courts have not been 
sufficiently innovative in this area and it is 
necessary for statute law to intervene to deal with 
such an important matter. 

There are many precedents for Parliament 
moving into areas of law that have, until then, 
been entirely based on the common law. For 
example, the Sexual Offences (Scotland) Act 2009 
restated and codified the common law on sexual 
offences. Similarly, the law of evidence is largely 
common law, but it is supplemented by statutory 
provisions in the Criminal Procedure (Scotland) 
Act 1995. 

Let us remember that the provisions in the bill 
do not attempt to prescribe the form that such a 
direction must take, and they give the judge the 
freedom to tailor any direction to fit the facts and 
circumstances of the particular case. The bill also 
provides that where such a direction is clearly 
inappropriate—for example, in a case where the 
alleged victim could not have reported the offence 
at the time it happened because they were in a 
coma, or because the alleged victim was a very 
young child—there is no requirement for the 
direction to be given. Nothing in the bill affects the 
ability of expert evidence to be led in a given case, 
and the Crown Office indicated during stage 1 
scrutiny of the bill that it will continue to use expert 
evidence as it considers it appropriate in relevant 
cases. 

We are pleased that at stage 2 the Justice 
Committee supported the retention in the bill of the 
jury direction provisions, as we consider that they 
will help to make a real difference in ensuring that 
jurors consider the evidence laid before them in 
sexual offence cases without allowing any pre-
conceived or ill-founded views to cloud their 
judgment. 

We are pleased with the broad support for the 
intimate images offence, which will help to ensure 
that perpetrators and victims understand what is 
against the law and will improve how victims can 
access justice. We have heard arguments for 
extending the offence to cover the non-consensual 
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disclosure of intimate written and recorded sound 
communications, such as texts, emails, letters and 
voice mail messages. It has also been suggested 
that the offence should be extended to cover the 
distribution of voyeuristic images taken in public 
places. We have some sympathy with the intent 
behind those suggestions. We know that there are 
a myriad of ways in which a person can seek to 
abuse or control someone—especially a partner or 
ex-partner. However, the offence was developed 
to deal with the problem of people—usually 
partners or ex-partners—sharing images that are 
likely to have been taken with consent, either with 
the intention of causing that person fear, alarm or 
distress, or else with recklessness as to whether 
that would have that effect. As I outlined earlier, 
extending the offence to cover written 
communications or voyeuristic photographs taken 
in public could risk unintended consequences. 

We consider that it would be difficult to amend 
the offence to cover written and sound 
communications and to put in place appropriate 
defences without inadvertently providing a 
loophole for people who distribute intimate 
images. As with all legislation, there might be 
issues that the Parliament will wish to revisit in due 
course, and the scope of the offence might be one 
such issue. However, we believe that the offence 
that is set out in the bill strikes the appropriate 
balance at this time and that it will help our justice 
system to deal with such behaviour. 

The bill also introduces a new domestic abuse 
aggravator, which will help to improve the 
recording of such crimes and will ensure that 
courts take the domestic abuse circumstances of 
an offence into account when they decide on an 
appropriate sentence. 

The bill strengthens protections for victims of 
harassment in cases in which the person who 
harasses them is unfit to stand trial or lacked 
capacity to commit an offence because of a 
mental disorder, and it gives our courts new 
powers to hold perpetrators of child sexual abuse 
to account for offences committed elsewhere in 
the United Kingdom by extending extraterritorial 
jurisdiction to apply to England, Wales and 
Northern Ireland, just as it already does to the rest 
of the world. 

The bill modernises and reforms the powers of 
our courts in relation to the orders that are 
available to help to protect our communities from 
those who pose a risk of sexual offending. Those 
reforms will streamline the operation of the powers 
that our courts already have in that area and will 
expand their ability to impose orders to protect our 
communities. 

The bill makes a number of important reforms to 
address specific issues to improve the way in 

which our justice system responds to abusive 
behaviour and sexual crime. 

I move, 

That the Parliament agrees that the Abusive Behaviour 
and Sexual Harm (Scotland) Bill be passed. 

15:21 

Elaine Murray (Dumfriesshire) (Lab): I am 
honoured to open the stage 3 debate for Scottish 
Labour on the last bill to be considered in the 
fourth session of the Scottish Parliament. I would 
like to thank the clerks, the Scottish Parliament 
information centre and the witnesses who wrote to 
or attended committee for their contributions to our 
deliberations, not just on the Abusive Behaviour 
and Sexual Harm (Scotland) Bill but over the 
session as a whole. 

I joined the Justice Committee in 2013, but I 
understand from the committee’s legacy report 
that since May 2011 the committee has 
considered 13 Government bills and four 
members’ bills. That has been a considerable 
burden of work not just for committee members, 
but for the clerks and the members of the 
legislation team who have helped us with our 
amendments. I also thank the committee’s 
convener, Christine Grahame, and fellow 
committee members. It has been an interesting 
and informative committee to be a member of, and 
it has often also been quite a lot of fun—although 
that might seem to be rather unlikely. 

Parliament’s committees have attracted some 
negative comments in the press recently for not 
holding the Government to account. I do not 
consider that to be a fair criticism of the Justice 
Committee, which I believe has continued to 
scrutinise legislation effectively. The composition 
of the committee does not give the Government a 
majority, and the convener—as ministers know—is 
capable of independent opinion. 

I would also like to thank the Cabinet Secretary 
for Justice and the Minister for Community Safety 
and Legal Affairs, who is sitting beside him, for 
being prepared to work with the committee and 
Opposition members on amendments not just to 
the bill that is before us but to others that we have 
considered. 

It is pleasant to conclude the session on a 
consensual note, given that we will all be fighting 
like cats and dogs for the next six weeks. The 
Abusive Behaviour and Sexual Harm (Scotland) 
Bill has been generally welcomed, despite the 
division of opinion on the provisions on judicial 
directions. 

Scottish Labour would have liked the forms of 
communications that are covered by the offence of 
distribution of intimate photographs and films to 
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have been extended, as my colleague Margaret 
McDougall argued when she moved her 
amendments on the issue. We had also hoped 
that it might have been possible to address the 
matter of the distribution on unsavoury websites of 
sexual images that are taken without consent in 
public places, but we can understand why that has 
not been possible in this bill, and we look forward 
to further discussion on that. 

Scottish Labour members are pleased that 
amendment 29 in my name, which was agreed to 
earlier, will mean that anyone who takes a 
photograph in a public place of a person who has 
been deliberately placed in an intimate situation 
without their consent, and distributes it, will not be 
able to use the fact that the photograph was taken 
in a public place as a defence. I thank the cabinet 
secretary for agreeing to have his officials look into 
that issue. Although it has not been possible to 
achieve everything that we would both have liked 
to achieve, we have been able to make progress. 

Labour is very supportive of the provisions on 
judicial directions, because we believe that they 
may help to achieve justice for rape victims and 
victims of other sexual offences. When the 
complainer at a trial has not told, or has delayed 
telling, another person or the police about the 
offence, or when evidence is led on the absence 
of physical resistance, the judge must now advise 
the jury that there can be good reasons for the 
complainer’s behaviour and that it does not 
discredit their evidence. Amendments to remove 
judicial directions were lodged at stage 2, and we 
opposed them. I note that similar amendments 
were lodged but not selected for debate at stage 
3. 

Juries are made up of members of the public, 
and research demonstrates that the public often 
have misconceptions about how victims of rape 
ought to behave—believing, for example, that 
physical resistance will always be given or that a 
victim will always report rape to the police 
immediately. That is not the case. Victims of 
sexual attacks may blame themselves and may 
hold themselves to be partly responsible. Often, 
women who are affected by unwanted sexual 
advances or sexual attacks think that they have 
done something to ask for it: it is quite common. 
Victims may feel ashamed, they may feel partially 
responsible and they may feel far too ashamed to 
come forward straight away. Victims can be far too 
shocked or scared about what else could happen 
to them to offer any physical resistance. Who 
knows what else could happen? They could end 
up being murdered as well as attacked. They may 
offer no physical resistance through fear or 
through being in a state of shock. 

We know that, in about 15 per cent of rape 
cases, a “not proven” verdict is returned, which is 

the highest percentage for that verdict. Also, it is 
more difficult for rape cases to come to court due 
to the difficulty in presenting corroborating 
evidence. We have had a lot of discussion about 
abolition of the requirement for corroboration in the 
session of Parliament that is about to end, but 
corroboration is still a problem in such cases. 

We consider that the provision for judicial 
direction will help rape victims to achieve justice; 
for example, it will enable a judge to advise the 
jury not to be swayed by misconceptions about the 
reaction of rape victims. [Interruption.] Excuse me. 

The Deputy Presiding Officer: Just take a 
moment. There is plenty of time. 

Elaine Murray: I have had this cough since 5 
January. I wish it would go away. 

Opponents within the judiciary argue that similar 
directions will creep into other areas of legislation, 
but that can happen only if Parliament agrees that 
it should happen. I do not think that mission creep 
is going to happen by itself. Decisions to extend 
judicial direction would have to be made by 
Parliament. 

The bill also brings into effect a number of 
measures that have attracted less comment. For 
example, it extends courts’ ability to award non-
harassment orders for domestic abuse offences to 
circumstances in which the alleged offender has 
not been fit to stand trial, although the evidence 
suggests that the person is guilty of the offence. 

The bill also extends the jurisdiction of Scottish 
courts to prosecute offences that are committed 
against children elsewhere in the UK; 
amendments at stage 2 clarified how that will 
operate. The bill abolishes sexual offences 
prevention orders, foreign travel orders and risk of 
sexual harm orders, none of which were used 
often—there was a petition lodged in Parliament 
about that—and replaces them with sexual harm 
prevention orders and sexual risk orders. That 
change is similar to provisions in the rest of the 
UK, and we hope that the new orders will be 
easier to use. 

Although we welcome the bill and will support it 
tonight, we do not by any measure consider that 
the job is now done. The wider issue of coercive 
control, which exists in cases of domestic abuse 
but also in abuse of children and older people, is 
yet to be tackled. We appreciate the difficulty in 
defining such a broad offence that can be 
committed in many different circumstances, but we 
all know that behaviour of that nature can be very 
damaging to the victim. Such victims are often not 
aware of what is being done to them and, again, 
may blame themselves for what happens. 

Whatever the shape of forthcoming legislation, 
there is a need for awareness raising. There is 
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work to be done in our society and in our schools 
on respect and consent in intimate situations. The 
education programme that will accompany the bill 
is much needed in the light of recent evidence 
about the amount of sexting that is reported to be 
taking place in Perth and Kinross schools, and I 
am sure that Perth and Kinross is no different from 
any other local authority area in Scotland in that 
regard. I read today that there have been similar 
reports in England, and I believe that the Labour 
Party at UK level has proposed that there should 
be compulsory sex education on the subject. We 
might wish to return to that in this Parliament. 
Although the bill is not intended to prevent the 
activity of sexting, young people need to be aware 
of their vulnerability both to bullying and 
exploitation. 

My colleagues have raised the importance of 
tackling other issues. Rhoda Grant raised the 
need to change both attitudes and legislation 
around the purchase of sex; she introduced a 
member’s bill on the issue and lodged stage 2 
amendments to the Human Trafficking and 
Exploitation (Scotland) Act 2015. I am sure that 
she will return to those issues in the next session 
of Parliament. Cara Hilton, during the passage of 
the Air Weapons and Licensing (Scotland) Act 
2015 highlighted the harm that is done by the 
exposure of young children to exploitative, 
sexualised and degrading images of women, 
which remains an outstanding matter of concern. 
In the next session, and maybe in sessions after 
that, Parliament will have further work to do. 

There has been much dissent and disagreement 
during the fourth session of Parliament. However, 
we end on a note of agreement, on an issue of 
great importance: we are taking action on sexual 
and domestic abuse, changing court procedure to 
secure greater access to justice for rape victims, 
and protecting victims of what has sometimes 
been described as “revenge porn”. I look forward 
to this final debate, and in particular to the 
speeches of Malcolm Chisholm and Margaret 
McDougall, who will be speaking in the chamber 
for the last time. 

15:30 

Margaret Mitchell (Central Scotland) (Con): 
The Abusive Behaviour and Sexual Harm 
(Scotland) Bill is, as others have mentioned, the 
last bill that the Parliament will consider as session 
4 draws to a close. It is therefore fitting that the 
legislation has provisions that address and have 
the potential to make a positive difference in 
deterring—among other things—what has been 
dubbed “revenge porn”. It is a particularly vexing 
and disturbing crime that can have far-reaching 
consequences. 

Section 2 creates a new offence of disclosing or 
threatening to disclose an intimate photograph or 
film. That criminalises behaviour that is deeply 
distressing to victims and keeps pace with similar 
legislative changes in England and Wales. It also 
ensures that Scots law now covers the abuses 
arising from such subversive and psychologically 
damaging misuse of modern technology. 

In addition, the bill seeks to tackle other 
complex and emotive areas, such as domestic 
abuse, with provisions that include the introduction 
of a domestic abuse aggravator. The Crown Agent 
has confirmed that that will result in abusers 
getting tougher sentences.  

Although the provision is most welcome, I still 
have a concern about the aggravator applying to a 
first offence—as opposed to second and 
subsequent offences—for behaviour that is 
categorised as reckless. Time will tell whether my 
concern is justified.  

I turn to the release of medical, psychological or 
psychiatric records in sexual offence cases. Over 
the parliamentary session, I have made a number 
of attempts to address the unjustifiable 
requisitioning of such records by arguing that the 
complainer must be notified of their right to oppose 
the move and, crucially, must have access to legal 
aid to enable them to appoint an independent legal 
representative to act on their behalf. I am therefore 
delighted that, having previously argued that legal 
aid was unnecessary, the Scottish ministers have 
accepted Lord Glennie’s ruling relating to the 
judicial review petition WF v the Scottish ministers, 
which makes it clear that such legal aid must now 
be made available. 

Although that is very good news, in order for 
such a provision to be effective in future it is 
essential that complainers are aware of their right. 
I hope that the discussion on the amendment 
covering the issue that I lodged will help to 
achieve that aim. I want to put on record my 
thanks and gratitude to Alison McInnes for her 
consistent support regarding the entire issue.  

There is much that the Parliament can be proud 
of in the bill, which has been debated in the 
chamber. Sadly, the Parliament can take no pride 
whatsoever in the blocking of the opportunity for 
the entire chamber to fully scrutinise and debate 
the most controversial provision in the bill, namely 
the putting of jury directions in certain sexual 
offences on a statutory footing. Since stage 1, the 
Scottish Conservatives have strongly opposed the 
provision as has—to her credit—Christine 
Grahame, the Justice Committee’s convener.  

At stage 2, and again at stage 3, I lodged an 
amendment to remove statutory jury directions. 
The cabinet secretary’s justification for opposing 
the amendment was that he wants to focus on the 
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misconceptions of juries in such cases. However, 
the use of expert witnesses could easily dispel 
misconceptions about why there might be a delay 
in reporting or a lack of physical resistance on the 
part of the victim in rape and sexual assault cases. 
In other words, exactly the same outcome could 
be achieved without the adverse constitutional 
implications of statutory jury directions. Quite 
simply, the reluctance to use expert witnesses is 
entirely due to cost.  

Furthermore, grave concerns about the 
precedent these provisions set have been 
expressed by the Law Society of Scotland, the 
Faculty of Advocates, Lord Carloway and Sheriff 
Liddle. It is important to understand that those 
grave concerns have been expressed because the 
provisions for statutory jury directions compromise 
the independence of the judiciary that is a central 
tenet of Scots law, blur the constitutional divide 
between legislators and the judiciary, strike at the 
separation of powers, and raise constitutional 
issues that compromise democracy in Scotland. 

To put that in context, we were told that, under 
the additional member proportional representation 
voting system, there could never be a majority 
Government, only a minority one or a coalition, 
and that both situations would introduce checks 
and balances on the party that has the largest 
number of members of the Scottish Parliament. 
We now have a majority Government. The 
consequence of that is that any amendment that 
the Government opposes has been ruthlessly 
whipped and consistently defeated in the 
chamber. Scotland therefore has a democratic 
deficit. 

That situation is compounded by the Presiding 
Officer’s refusal to allow Parliament the 
opportunity to scrutinise and debate an 
amendment of such a magnitude, despite being 
aware that it raises crucial separation of powers 
issues. As the Presiding Officer has stated, that is 
entirely for her to decide. Although that is certainly 
true, it does not mean that the decision is right. 

Today is a dark day for our democracy in 
Scotland and it is a great pity that the end of the 
Presiding Officer’s tenure should be marked by 
such a controversy. Those comments 
notwithstanding, as my colleague Annabel 
Goldie—whom I pay tribute to for her exceptional 
service, couthie contributions and general wit 
since her election to Parliament—will confirm in 
her final speech in the chamber, the Scottish 
Conservatives will support the bill at decision time. 

15:38 

Christine Grahame (Midlothian South, 
Tweeddale and Lauderdale) (SNP): It has been 
my privilege to convene the Justice Committee for 

five years. I thank all the committee members for 
their hard work and, not least, for their tolerance of 
my idiosyncrasies in the chair—they should put it 
down to age. 

The bill has two main elements. The first is the 
new offence of the non-consensual sharing of 
intimate images colloquially labelled “revenge 
porn”. That is not the most pleasant of terms, but it 
is well understood by the public so I will use it. 

With advances in technology and increasing use 
of social media, it has become all too easy to use 
the internet as a weapon to humiliate, bully and 
intimidate other people. When that involves the 
sharing of intimate photographs or videos of 
another person that were never meant to be 
shared with a wider audience and are perhaps 
sent out on the internet following an acrimonious 
break-up, it can be particularly poisonous and 
harmful. 

The new law will provide an opportunity to make 
it clear that sharing intimate images of another 
person without their consent and with the intention 
of or—and this must be stressed—with 
recklessness about whether it causes hurt or 
humiliation, is a crime. Images on the internet can 
live for ever. 

The new offence is to be welcomed, and I hope 
that it will lead not so much to prosecutions as to a 
change in society’s behaviour. Let us call it 
preventative legislation rather than punitive, 
although if someone does breach the legislation, 
they might, at the end of the day, end up with a 
criminal record. 

There are some—particularly the young, 
perhaps—who may lack the insight or maturity to 
realise just how much harm such an act can 
cause, and it is usually young people who are the 
victims, as well as the perpetrators. There is an 
expectation that the vast majority of cases 
involving children and young people will not go 
before the courts or even before the children’s 
panel and that there will be some discretion as to 
what happens with young people. 

The second main element of the bill is jury 
directions relating to sexual offences, which my 
colleague Margaret Mitchell referred to. The bill 
proposes that, for the first time, we set out in 
statute what directions judges must give to juries 
in certain cases. If evidence is led about an 
apparent delay in reporting or telling anyone about 
an alleged sexual assault, the judge must direct 
the jury that there may be good reasons for the 
delay. In addition, if evidence is led about an 
apparent absence of physical resistance to an 
alleged sexual assault, the judge must direct the 
jury that there may be good reasons why a person 
may not have physically resisted such an assault. 
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I hear what the cabinet secretary says about 
case law but case law is made by the courts, not 
by Parliament. In my view, this is a case of 
Parliament interfering too deeply in the courts’ 
discretion. I understand that the intention behind 
this element of the bill was to tackle alleged 
prejudices or misconceptions in the minds of some 
jurors but juries are, at their very heart, comprised 
of ordinary people, some of whom may very well 
bring their misconceptions into the jury room—in 
fact, I would be astonished if they did not. 

Also, as the Government has instructed 
research to be carried out into juries’ behaviour, I 
do not understand why we are leaping to setting 
out that requirement for jury directions before we 
have the results and the evidence from that jury 
research. That is where I fall out with the 
Government—not for the first time and, if I am re-
elected, probably not for the last time.  

Like my colleague Margaret Mitchell, I am very 
disappointed that her amendment to delete that 
requirement, which I supported, was not selected 
for debate. It led to substantial debate at stage 2 
and the cabinet secretary devoted quite a chunk of 
his speech to addressing the issue. However, 
what do we have in the chamber now? If it had 
been in the amendment process, we would have 
had a full chamber listening to the arguments. 
Now the chamber is sparsely populated with a few 
hardy people, most of whom are contributing to 
the debate.  

To me, that is not democratic, and I regret that I 
have to support my colleague Margaret Mitchell 
again in being extremely disappointed by the 
Presiding Officer’s decision because, to quote the 
Lord President’s written evidence, 

“what is proposed is that the judge should essentially take 
on the mantle of the prosecution in making statements of 
fact dressed up as law.” 

The Lord President went on to say in oral 
evidence: 

“I return to what I have said already: we the judges direct 
the jury on the law that is to be applied to the case. That is 
our primary purpose. We tell juries at the beginning that the 
facts are for them and that it is for them to assess the 
witnesses and make up their minds, applying their 
collective common sense. That is the jury’s function. If a 
judge is seen to dictate, or attempt to dictate, to a jury on 
what facts should or should not be found, that would be in 
the realms of counterproductive.” 

Finally, he said: 

“Yes, it sets a precedent. If Parliament dictates what 
should be said to juries by a judge in this area, other people 
will no doubt seek to extend that to other areas and will 
wish other directions to be given, and that is where we get 
into the constitutional divide.”—[Official Report, Justice 
Committee, 8 December 2015; c 42, 50.]  

Those are not light words and they are not from 
a lightweight; they are from the Lord President of 

the Court of Session, a man who—just as much as 
we do—wants to see justice done in his courts. If 
he has those substantial concerns about crossing 
the constitutional divide, I think that it is an issue 
that Parliament should have debated more fully. 

Of course it is right to say that if we vote for the 
bill tonight, the judges will obey. Of course they 
will obey; they obey the statutes that we put down 
for them. However, the question is: should we be 
doing it? 

Roderick Campbell (North East Fife) (SNP): 
The member has talked about Lord Carloway’s 
comments. Will the member accept that he also 
said this? 

“What I am trying to say is that it could be done but it is 
not what we would see as the best way of doing it.”—
[Official Report, Justice Committee, 8 December 2015; c 
35.] 

Christine Grahame: Exactly—why do it this 
way if there is a better way of doing it? I think that 
the member has shot himself in the foot, no matter 
that he is a member of the Faculty of Advocates. 

We are crossing that constitutional line. The 
Parliament has not been given the opportunity to 
fully debate the issue. That said—and I very much 
regret criticising the Presiding Officer on her 
penultimate day in Parliament but I have done it, 
so there we go—I will be supporting the bill 
because I am not throwing out the baby with the 
bath water. I will support the bill at decision time, 
but I hope that we return to this issue and I hope 
that this is not the thin end of the wedge. 

The Deputy Presiding Officer (Elaine Smith): 
Before I call Malcolm Chisholm, I advise members 
that this is his valedictory speech. Like me, he has 
been a member since 1999 and, prior to that, he 
was a well-known Scottish member of the UK 
Parliament. He served as a Government minister 
and has been a very effective back bencher when 
his party was in government and in opposition. 

Above all, Malcolm Chisholm is not just a 
politician but a parliamentarian—he has been a 
parliamentarian for all his long and distinguished 
political career. On behalf of the Presiding Officer 
team and the Parliament, I wish him all the best for 
the future. [Applause.] 

15:45 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): Thank you for those very kind words, 
Presiding Officer. 

Today’s bill is another step in the significant 
progress on action against violence against 
women that we have seen in the Parliament since 
1999. I welcome the domestic abuse aggravator, 
the extension of non-harassment orders, the 
action against image-based sexual abuse and the 
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measures on jury direction. I respect Margaret 
Mitchell and Christine Grahame, but I have to say 
that, when I read the research of Professor Louise 
Ellison and Professor Vanessa Munro, I found it 
overwhelmingly persuasive. Of course, it led to the 
similar changes that took place in England a little 
while ago. 

The consultation document on the bill included a 
proposal for a new specific domestic abuse 
offence to cover coercive control and the long-
term repetitive nature of much domestic abuse. I 
look forward to that becoming law, which I think 
will happen in the new session of Parliament. I 
hope that other measures will be taken in the new 
session—for example, there will perhaps be a 
response to the recent Scottish Women’s Aid 
report on homelessness and domestic abuse. 

I also hope that there will be a renewed focus on 
prevention. I first spoke on that subject in the 
House of Commons in July 1993, when I 
highlighted the great Zero Tolerance prevention 
campaign that was taking place in Edinburgh at 
the time. That was bringing the issue of violence 
against women out into the open and was 
challenging men with striking messages and 
shocking facts. It also transformed my 
understanding of the issue and led me to see such 
violence as a consequence and a cause of gender 
inequality. At the centre of that campaign was 
Evelyn Gillan, whom many members will 
remember and who tragically died a few months 
ago. I know that her partner recently wrote to the 
First Minister to suggest that the Scottish 
Government could consider a prevention 
campaign that at least drew on the lessons from 
the Zero Tolerance campaign. I hope that the 
Government will reflect on that. 

We have certainly come a long way since 1993. 
In the debate then, I mentioned a Scottish Office 
campaign that focused on women taking 
precautions rather than on challenging men. I do 
not say that to criticise the Conservative Party, 
because I doubt that any other party would have 
done anything different at that time. Without being 
in any way complacent, especially in view of the 
horrifying continuing prevalence of violence 
against women, we can regard progress on the 
issue as one of the great achievements of the 
Scottish Parliament. 

I believe that Scotland is regarded as the leader 
in the UK on such issues. That is certainly what I 
found when I spoke at a meeting 10 years ago in 
the House of Commons that involved English 
groups that were working against violence against 
women. I am sure that we are still the leaders 
now, because the current Scottish Government 
has carried on the work of the previous 
Government. 

There are two fundamental reasons for progress 
in the area in Scotland. The first is that, from the 
very beginning, the key stakeholders were 
involved in developing the strategy, and that is still 
the case. I pay tribute to Zero Tolerance, which I 
mentioned, and to Scottish Women’s Aid and 
Rape Crisis Scotland. There are too many groups 
for me to remember, but I want to thank especially 
certain inspirational women who are connected 
with those groups and other campaigns. I am 
thinking of women such as Jenny Kemp, Evelyn 
Gillan, whom I mentioned, Lily Greenan, Marsha 
Scott and Sandy Brindley of Rape Crisis Scotland. 
They have inspired me and many other people in 
the Parliament and across Scotland, and they 
have driven the strategy. With due respect to both 
Governments, they perhaps deserve the most 
praise. 

The other key factor is the large number of 
women who have been members of the 
Parliament from the start. The proportion of 
women is much larger here than at Westminster, 
although I should add that it will not be large 
enough until 50:50 is achieved across the 
Parliament. 

Our approach has been characterised by 
collaboration and even consensus, although that 
cannot and should not be the case with all issues. 
I do not believe in a consensus that buries 
genuine differences and turns a blind eye to 
injustices that need to be addressed, but we 
should collaborate and work together whenever 
we can and, if we agree, we should say so. 
Violence against women is one issue on which we 
have been able to work together and, for the most 
part, agree, even if there are disagreements on 
one or two specific policies. 

I have one minute to go until my end as a 
speaker in the Parliament, unless I have the luck 
to get to ask question 9 at general question time 
tomorrow—I had better keep in with the Presiding 
Officer. As I said on television last night, I like the 
Westminster Parliament very much, but I have 
loved the Scottish Parliament. There are so many 
amazing MSPs from all parties and I thank all 
members for being such great colleagues, whether 
we have agreed or disagreed. I also thank my 
brilliant staff: Lesley Montgomery, April Cumming 
and Jason Thomson. Finally, I thank all the 
wonderful people who work in the Parliament, 
whom I will miss so much—although, being 
Edinburgh based, I may pop in from time to time. 
[Applause.] 

15:51 

Christina McKelvie (Hamilton, Larkhall and 
Stonehouse) (SNP): On 11 September 2013, I 
led a members’ business debate on the sensitive 
subject of revenge porn. It was then the subject of 
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a new campaign by Scottish Women’s Aid and not 
many people had heard about it. I thank 
colleagues across the chamber for supporting that 
debate because, until it came to the chamber, we 
had not spoken about revenge porn and, if we had 
not done so, we would not be where we are today. 

I opened that debate by talking about the history 
of domestic abuse. It was not recognised or 
spoken about in decades gone by. In fact, while 
the women’s suffrage movement was active, it 
was promoted as a way to keep in line those 
upstart women who sought the vote. We have now 
moved on, but domestic violence is still very much 
a blight on our lives and the bill seeks to address 
that fact. 

I commend the work of the Parliament over 
many years to tackle domestic violence. I offer 
Malcolm Chisholm my good wishes and thanks. 
He has worked for many years on the issue, as we 
have heard, and has co-chaired with me the cross-
party group on domestic violence. I give him every 
best wish that I can and thank him for all that he 
has done and for everything that I have learned 
from him. I thank him especially for the support 
that he has given me during the campaign to 
ensure that the sharing of intimate images 
becomes a criminal offence. I say to him that we 
are realising that aim today. [Applause.] 

I also thank Alison McInnes for her support 
because, without the cross-party support that we 
have had in the Parliament over many years, we 
would not be discussing this good bill. 

As we all know, an image can go viral on social 
media within minutes. As I said in the debate that I 
held a few years ago, revenge porn is every bit as 
abusive as any other type of domestic violence. 
Freedom of speech and the freedom to protest 
cannot be translated into cyberabuse. Such 
actions are exploitative and very cruel. They ruin 
lives, cost people their jobs, take away self-
respect and take away somebody’s dignity. In 
some cases, people have taken their own lives. 

Many key aspects of the bill bring me great 
comfort. I hope that that applies to all the 
organisations with which we have worked over the 
years, such as Rape Crisis Scotland, Scottish 
Women’s Aid and Zero Tolerance—I make no 
apology for mentioning them all again. They 
expect us to do something about the issue, given 
the work that they have done to ensure that we 
are educated, understand the issues and can do 
something about it. That is why we are here. 

It is very welcome to hear that there will be an 
aggravation of the offence if there is abuse of a 
partner or ex-partner. Non-harassment orders in 
criminal cases are also welcome. How many times 
have we sat in the cross-party group hearing of 
cases in which women were continuously 

harassed, whether that was from a prison cell, by 
text message, by phone message or through other 
people? 

The provision for jury directions has caused a bit 
of controversy today. Given some of the evidence 
that we have seen and the views of the young 
people—and some older people—to whom we 
have spoken, it is clear that preconceived ideas 
can mar judgment in such cases, so I welcome 
directions to jurors who may have such 
preconceived ideas. In addition, the bill includes 
provisions to criminalise incitement to commit 
certain acts in other parts of the UK, not just in 
Scotland. That aspect has become important, 
especially given some of the issues surrounding 
revenge porn. 

I turn to sexual harm prevention orders and 
sexual risk orders. Coming from a social work 
background, I know that we cannot overestimate 
the comfort and support that putting in place such 
orders to protect people can give to victims of 
domestic violence. 

All the parts of the bill will send a clear and 
unambiguous message. For those who perpetrate 
domestic violence or sexual harm, for those who 
attempt to coerce and control and for those who 
use revenge porn and share intimate images to 
shame or blackmail, there will be zero tolerance. 

The bill will support and protect the most 
vulnerable men, women, children and families, 
and it will make communities stronger. I commend 
for their work all my colleagues in the chamber, 
the Justice Committee, all the organisations that I 
just mentioned and especially the Scottish 
Government for having the courage to bring the 
bill to the chamber in the final week of the session. 
It is fitting that the final legislation is about people 
and protecting people who are victims of violence. 
I hope that everyone will support the bill at 
decision time. 

15:57 

Alison McInnes (North East Scotland) (LD): 
The bill addresses the need to tackle the damage 
that is done by abusive behaviour and sexual 
harm. The Government has acknowledged that 
the bill deals with only part of a wider problem, and 
I hope that Parliament will return as soon as 
possible to the issue of creating a specific offence 
of domestic abuse. We need legislation that can 
properly capture the complex web of coercive 
behaviour that is used to abuse victims. 

Controlling and humiliating women is not new, 
but the ways of doing it change and our 
understanding deepens, and the law needs to 
keep up. The reckless or malicious sharing of 
intimate images can destroy lives, and it causes 
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victims huge harm. One victim of so-called 
revenge porn explained: 

“I felt sick, violated and completely crushed by this. I 
have been a nervous wreck since I became aware of it”. 

The impacts of sharing intimate images can be far 
reaching and long lasting, with most people 
suffering some form of long-term anxiety and 
some facing self-harm and suicidal thoughts. 
Perpetrators must be held to account for their 
actions, and the creation of a new criminal offence 
in the bill will be an important step in the right 
direction. Such violations of privacy are 
unacceptable and will now be illegal. 

During the committee stages, we explored 
concerns about the impact of the new offence on 
children and young people. There was a 
significant body of evidence to suggest that we 
should not exempt children from the provisions as 
the Law Society of Scotland had suggested. 
However, I seek assurances from the cabinet 
secretary that the appropriate route would be 
referral to the children’s hearings system rather 
than the criminal courts. 

At stage 2, I lodged amendments relating to the 
need for a public information campaign and for 
schools to do much more in relation to consent 
and respect in personal relationships. I was 
grateful for the cabinet secretary’s assurance that 
he intends to tackle that prior to the 
implementation of the legislation. 

Part 2 introduces jury directions relating to 
sexual offences and has—as we have heard this 
afternoon—become the most controversial part of 
the bill. However, it is clear that women face too 
many misconceptions and prejudices in rape and 
sexual offence trials. I believe that, with jury 
directions, the bill does nothing more than 
introduce a sensible safeguard, and I support their 
inclusion in the bill. 

If I am allowed a moment’s reflection, Presiding 
Officer, I briefly highlight that this is the 17th bill 
that the Justice Committee has dealt with in this 
session of Parliament. Many of those bills have 
been of significant import, and it has been my 
privilege to serve on the Justice Committee for the 
whole of the current session. 

I came into politics to make a difference and to 
speak up for those with no voice. If ever there was 
an example of a group of women with no voice, it 
was the women in Cornton Vale. I am particularly 
pleased, then, that I have been able to play my 
part, alongside progressive voices such as the 
Howard League Scotland and many others in civic 
Scotland, in securing the reform of the women’s 
prison estate. 

In 2011, disturbed by a succession of damning 
reports from HM inspectorate of prisons for 

Scotland into Cornton Vale, the Justice Committee 
called the Scottish Prison Service and the 
Government to appear before the committee to 
account for their lack of action on the 
recommendations of Brigadier Hugh Monro, who 
was then HM chief inspector of prisons for 
Scotland. The Justice Committee’s on-going 
scrutiny led to the Government announcing the 
establishment of the commission on women 
offenders and set in train reform that resulted 
eventually in Michael Matheson’s bold decision to 
support the calls to scrap plans for HMP 
Inverclyde. 

I pay tribute to the convener of the committee, 
Christine Grahame, who has been a benign, 
independent and very relaxed chair. She has 
always allowed committee members the space 
and time to pursue issues of importance to them. I 
thank also my fellow members of the Justice 
Committee for their diligent scrutiny of justice 
matters.  

The decision on Inverclyde has presented us 
with an opportunity to do things differently and to 
redefine the experiences of women who come into 
contact with our justice system in future.  

Let us not stop there. Prison has proven to be 
hugely ineffective—even destructive—for people 
who are given short-term sentences. It causes 
untold collateral damage to prisoners’ families. 
More children in Scotland each year experience a 
parent’s imprisonment than experience divorce, 
yet Scotland continues to have one of the highest 
prison populations per capita in western Europe 
and reoffending rates remain stubbornly high.  

Too many people still find themselves in the 
criminal justice system because of poverty, 
addiction and mental health issues. I have long 
argued for radical and ambitious reform 
throughout the prison estate. The largely 
supportive welcome that Michael Matheson’s 
decision received last year shows that Scotland is 
ready and willing to consider taking a different 
approach. I fervently hope that, whatever the 
make-up of Parliament in the next session, prison 
reform is, at last, at the forefront of its work. 

16:02 

Roderick Campbell (North East Fife) (SNP): I 
refer to my entry in the register of members’ 
interests as a member of the Faculty of 
Advocates.  

I begin by acknowledging Alison McInnes’s 
immense contribution to the issue of the 
alternatives to Cornton Vale. [Applause.]  

I turn to what is perhaps the most controversial 
part of the bill. The provisions in the bill on jury 
directions are designed to tackle two very 
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important issues: first, any delay in the reporting of 
a sexual offence; and, secondly, any absence of 
evidence of physical force. We know that those 
two issues regularly feature in crimes of sexual 
violence. We know, from the Police Scotland 
management information for 2013-14, that a 
quarter of all sexual crimes and 36 per cent of 
rapes were reported one or more years after the 
incident.  

We have to accept that Lord Carloway’s view 
was that there were other ways of dealing with 
those issues, one way being to seek to declare the 
matters to be within judicial knowledge. However, 
even he acknowledged that that approach was not 
without difficulty. While he took the view that it 
would be easy to encompass within the two 
directions the concept that the matters are within 
the ambit of judicial knowledge, he did not think 
that every member of the judiciary would 
necessarily share that view. Yes, issuing such 
directions breaks new ground, but the approach is 
not unfamiliar to other jurisdictions. Yes, jury 
research might have assisted but, alas, the 
provisions of the Contempt of Court Act 1981 have 
prevented that up until now. 

We know from expert evidence elsewhere that 
juries often have misguided as well as 
preconceived views on these issues. Above all, we 
need to remember that such directions apply only 
where the issues are raised in the trial itself—they 
will not be given as a matter of course. Let us 
remember that judges are used to giving directions 
to juries. I believe that they can give directions in 
such cases without undermining the role of juries 
as masters of the facts. As the cabinet secretary 
has said, nothing in the bill restricts the leading of 
expert evidence in any particular case. 

We should also bear in mind one other matter 
that I do not think has been referred to this 
afternoon, which is the issue of a joint minute of 
agreement between the prosecution and the 
defence on matters that could be considered 
uncontroversial. Mr Meehan of the Faculty of the 
Advocates said that more use could be made of 
the statement of uncontroversial evidence to 
reduce the likelihood of evidence being led on the 
matters addressed in the two directions. Lord 
Carloway agreed with that view. Therefore, there 
are ways of looking at the matter other than by 
using the two directions. 

Christine Grahame: Will the member take an 
intervention? 

Roderick Campbell: I will—briefly. 

Christine Grahame: Does the member agree 
that juries may have preconceptions and 
prejudices in other types of case? For instance, if 
a young man with cropped hair and covered in 

tattoos and earrings comes before the jury, do we 
need to give judicial directions about appearance? 

Roderick Campbell: I am not, for one minute, 
suggesting that this does not set a precedent, but 
we need to look at every case on its facts. We will 
see how the directions work in practice. I think that 
they need to be kept under review.  

I will move on to the domestic abuse aggravator. 
The Law Society, in particular, has been lukewarm 
about the aggravator. I am not unsympathetic to 
the argument that domestic abuse cases are 
assiduously prosecuted at present. Clearly, there 
is danger in overpromoting the aggravator as a 
panacea when it simply represents “an additional 
tool”, as Catherine Dyer of the Crown Office and 
Procurator Fiscal Service described it. We also 
need to look at it in the context of the recently 
completed consultation on a new offence of 
domestic abuse.  

I think that the right way to look at the 
aggravator is as a further incremental step in 
dealing with the scourge of domestic abuse, and 
certainly not as an alternative to the creation of a 
specific offence. 

The part of the bill that relates to non-
consensual sharing of images generated much 
discussion at stages 1 and 2, as well as in today’s 
debate. While there was general agreement on the 
benefits of an offence that deals with what has 
been described as a relatively new type of socially 
unacceptable behaviour, there was a difference of 
views on whether we should seek to criminalise 
the disclosure of text messages or written 
material. 

It is very important that we look at the impact on 
the victim. That should be first and foremost when 
we look at the offence. My view is that, for the 
moment, we should take a conservative and 
cautious line regarding the disclosure of texts or 
written materials. I understand the arguments put 
forward by Margaret McDougall and I am 
concerned about the wider implications for young 
people.  

It is right to point out that the Children and 
Young People’s Commissioner, Tam Baillie, said 
in evidence that he was not looking for an 
exemption for children and young people. I 
honestly believe that the sharing of texts between 
teenagers is an industry in itself. Although I 
understand the views of those who sought to 
extend the offence, I think that, on balance, we 
have taken the right position. 

I agree with all those who think that we need a 
proper campaign of information and education to 
accompany the commencement of the legislation 
and, as the cabinet secretary said, we should keep 
the provisions of that part of the bill under review. 
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I cannot let this opportunity pass without at least 
mentioning the contributions of Professor 
Chalmers and Professor Maher in relation to 
issues arising from what were described in the 
committee’s report as  

“sexual acts elsewhere in the UK”.  

I am glad that the Government addressed the 
academics’ points at stage 2. 

I also welcome the fact that amendments at 
stage 2 put beyond doubt the right of any person 
against whom a sexual harm prevention order is 
sought the opportunity to make oral 
representations.  

In conclusion, this is an important bill. I wish it 
well. It is important that it is the last piece of 
legislation to be passed in this session of the 
Scottish Parliament. 

The Deputy Presiding Officer: Before I call 
Margaret McDougall, the chamber will wish to note 
that this is her valedictory speech. Margaret 
McDougall became a member in this session of 
Parliament in 2011. She has contributed fully to 
the work of Parliament and its parliamentary 
committees—most recently, of course, to the 
Justice Committee. Margaret has worked 
steadfastly for her constituents across the west of 
Scotland. 

On behalf of the Presiding Officers, and of the 
Parliament, I wish you all the best for the future. 
[Applause.] 

16:08 

Margaret McDougall (West Scotland) (Lab): 
Thank you, Presiding Officer, for your kind words. 

I am disappointed that the Scottish Government 
rejected my amendments to the bill, and I will 
continue to push my case. As it stands, the section 
of the bill that deals with the illegal sharing of 
intimate images includes only  

“disclosing, or threatening to disclose ... a photograph or 
film which shows, or appears to show, another person ... in 
an intimate situation” 

without prior consent. 

I support the creation of the new offence, as the 
law desperately needs to be updated to provide for 
the new, digital age, but I believe that it is far too 
narrow. Everyone who owns a smart phone, a 
tablet or even a computer knows that you can take 
a screenshot that then becomes an image, and 
that represents a glaring loophole in the 
legislation—the sharing of text. The Government 
has missed an opportunity here by not future-
proofing the bill. As I said during the debate on 
amendments, Scottish Women’s Aid is clear—as 
is Police Scotland—that written and audio 
communications should be included in the bill. 

Although I acknowledge that it was raised during 
the evidence sessions that the sending of abusive 
or threatening messages is already against the 
law, the sharing of intimate text or messages is 
not. For example, the sharing of an intimate image 
on Facebook without consent would, under the bill, 
be a prosecutable offence. However, what if 
someone was to share a non-intimate picture of a 
person and then include intimate text relating to 
that person? That seemingly would not fall under 
the remit of the bill. It is not good enough to say 
that that does not happen online or that there is no 
dedicated website for it. It may be rarer than the 
sharing of intimate images, but it does occur. The 
sharing of that type of content has the same effect 
as sharing intimate images without consent: it is 
designed to damage, embarrass or shame the 
victim. The fact that it occurs less frequently than 
the distribution of intimate images does not mean 
that we should ignore it.  

As I said at stage 1—I feel that it needs 
repeating, given the cabinet secretary’s comments 
during the stage 2 committee proceedings—I am 
not advocating that we make the process of 
sexting between consenting adults illegal; nor am I 
suggesting that we criminalise those who are 16 or 
under who have engaged in the process 
consensually. What I am proposing is that the 
sharing of sexts or any intimate photographic, film, 
written or audio communication non-consensually 
should have been included as an offence within 
the bill. When the action is designed to be 
malicious or cause harm, that would include such 
messages from those aged under 16. Indeed, the 
children’s commissioner, Tam Baillie, did not want 
children to be exempted from the offence, 
although he and others recommended the 
provision of a robust education programme for 
school children on the dangers of sexting. I heard 
a report on the television this morning that said 
that sexting has increased twelvefold in England. 
We need assurances that the education will be 
adequately funded to discourage the practice here 
in Scotland. 

Although I will support the bill, as it is a step 
forward in tackling revenge porn, I fear that the 
Government is being short-sighted by refusing to 
acknowledge that this loophole exists. The 
legislation is not future-proofed, and the fact that 
the cabinet secretary does not seem to be aware 
of the extent of the problem does not mean that it 
does not exist. 

As the Presiding Officer mentioned, this is my 
last speech in the chamber. I have been here a 
relatively short time compared with some of my 
peers, and, over the past five years, it has been a 
great honour and a privilege to represent the 
people of the West Scotland region—particularly 
the North Ayrshire area, where I have largely 
focused my efforts. 
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Parliament is very different now from how it was 
five years ago. We now have three female party 
leaders—Kezia Dugdale, Ruth Davidson and 
Nicola Sturgeon—and, of course, Scotland’s first 
female First Minister. That sets a great example 
for women and girls across Scotland, yet more 
work still needs to be done to get a better gender 
balance in this place. 

Apart from all the bills that have been passed, 
constitutionally, we had the independence 
referendum—Scotland’s first ever democratic say 
on whether we should stay in the union—which 
has created a more engaged and politically aware 
electorate than ever before. We have also seen 
one of the biggest transfers of powers since 
devolution, which will make this Parliament one of 
the strongest devolved Parliaments in the world. I 
am proud to have been part of this historic term, 
and I hope that parliamentarians make the most of 
those powers in the future. 

My time here has been varied but never dull. I 
have been a member of five different 
committees—latterly the Justice Committee—
although I was not on all of them at once. I thank 
the clerks of all those committees for the help and 
support that they have provided over the five years 
that I have been here.  

I have also been the convener of the cross-party 
group on volunteering and the voluntary sector 
and the cross-party group on housing. I have 
greatly enjoyed both and I would like to extend my 
thanks to the secretariat and members of both 
groups. I hope that they will continue in the next 
parliamentary session, because they are 
important. 

I would also like to extend my thanks to Sir Paul 
Grice and all the Parliament’s staff for their 
support, which has been exemplary, as well as to 
all the auxiliary staff who make this place function 
behind the scenes. 

I thank my Labour colleagues, because we have 
gone through quite a journey together these past 
few years, and I especially wish them—and all the 
MSPs across the chamber—all the best for the 
future, whether they plan to stand again or are 
moving on to pastures new.  

Finally, I thank my constituency staff, past and 
present, who have supported me over the past five 
years. This has been a fantastic experience and 
privilege. One thing that I have learned is that this 
Parliament is at its best when we pull together 
across the chamber, because we all want what is 
best for Scotland. 

16:16 

John Finnie (Highlands and Islands) (Ind): A 
lot of work takes place before we get to this point 

in any piece of legislation, and I thank all the 
contributors that got us here. 

I will allude to information that the Cabinet 
Secretary for Justice provided to the Justice 
Committee on 1 December 2015, when he 
outlined in a letter the latest figures on domestic 
abuse. The letter said: 

“just under 60,000 incidents of domestic abuse were 
reported” 

to the police, which was “an increase of 2.5%”. We 
might view that people were more willing to come 
forward as a positive. The letter continued: 

“In 79% of the incidents, where the gender was known, 
the perpetrator was male and the victim was female.” 

That is important to say. It is also important to say 
that the Justice Committee took a lot of evidence 
both in written form and privately and confidentially 
with male and female victims. We learned a lot 
from that. The letter carried on: 

“we also know that the police only become aware of 
around one in five (12%) of the incidents of partner abuse 
each year.” 

It is for those reasons that I am certainly very 
happy to support the abuse aggravator. It will bring 
about a situation in which victims will have more 
confidence that regard will be had to an offence in 
the context of an abusive relationship when 
sentencing takes place. The abuse aggravator is 
not a new concept; existing legislation covers 
offences aggravated by prejudice. The 
consultation showed that that was well understood 
and, most important, the Crown Office and 
Procurator Fiscal Service said that that 

“would be a useful tool for prosecutors”. 

I know that Scottish Women’s Aid supports that 
specific offence and that it was aware of the 
consultation that has taken place. It is timely to 
remind the chamber that it described domestic 
abuse as 

“a cause and consequence of women’s inequality and 
occurs within the context of ongoing control and repeated 
abuse.” 

It is right that we address that. 

The cabinet secretary’s letter outlined the latest 
stats on sexual offences. I will not go through them 
all, other than to say there was  

“a 13% increase in convictions for rape and attempted 
rape”. 

However, depressingly, the 

“overall conviction rates remain lower than for other ... 
crime.” 

In addition, as other members have alluded to, the 
latest figures  
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“indicate that 36% of rapes reported to Police Scotland 
were historic i.e. took place at least 12 months prior to 
being reported.” 

In more than a third of cases, reporting was 
delayed. We must have a situation where that is 
explained to jurors. 

I am disappointed that there was not an 
amendment included that meant that we could 
discuss directions to juries. I must tell the chamber 
that I have changed my position on the issue. 
Initially, I was minded that the situation of expert 
evidence being led—and it still can be led by both 
sides—was sufficient. We have heard from 
Roderick Campbell that joint minutes can be used. 
During the stage 1 debate, however, I alluded to 
two cases that significantly changed my view. I will 
very briefly go through them. One case resulted in 
an individual being placed on the sex offenders 
register. He appealed, and the appeal was upheld 
on the basis that the sheriff who passed the 
original sentence had not 

“given sufficient attention to the fact that the appellant had 
consumed a considerable amount of drink beforehand, with 
the result that the assault can be regarded as drink-fuelled 
rather than overtly sexual.” 

That was a deeply damaging statement to make 
after years of trying to correct misunderstandings 
about pernicious sexual offences. 

That was swiftly followed by a case that Alison 
McInnes—I pay tribute to all her work—and I 
questioned. It involved the repeated rape of an 
adult and the sexual abuse of children. The trial 
judge referred to the crimes as “minor”, criticised 
the adult victim for a delay in reporting the 
assaults, claimed that the adult victim was 
“condoning” or “acquiescing” in being raped, 
pointed out that the person continued to live with 
the accused, and talked about the parties’ “benefit-
grubbing existence”. 

That was deeply offensive language. I should 
say that the appeal court said that the trial judge 

“had no basis for his theories”, 

but the case shows that education is required that 
goes way beyond the public and prosecutors. 
Judicial training will be required. For those 
reasons, it is appropriate that we should have jury 
directions. 

I often look to other sources for an opinion, and 
the Scottish Human Rights Commission often 
weighs up people’s conflicting positions. On jury 
directions, the SHRC said: 

“The Commission’s position is that the jury directions of 
the type set out in section 6 of the Bill amount to 
uncontroversial statements which may indeed serve to 
address misconceptions held by some members of the 
public around the behaviour of victims of sexual assault. 
The Commission does not consider that these statements, 

if delivered appropriately, would prejudice an accused’s 
Article 6 rights.” 

That is important information, which I welcome. 

I am disappointed that the amendments in 
Margaret McDougall’s name, which were well 
presented, were not accepted, but I respect the 
vote and the decision that was taken, and I 
respect the fact that the whole area will be subject 
to on-going review, as many members have said. I 
hope that a future justice committee will have 
sufficient time to do post-legislative scrutiny. 

There are many important issues in the bill, 
such as the provisions on non-harassment orders 
and the reinforcement of the appeal process. 
Margaret Mitchell’s work is worthy of 
commendation in that regard; I am pleased that 
she got the result that she did. 

This is about education, judicial training and 
post-legislative scrutiny. Most of all, it is about 
supporting this good bill. 

16:22 

Rhoda Grant (Highlands and Islands) (Lab): I 
pay tribute to Malcolm Chisholm. It is fitting that he 
has made his final speech in this debate, because 
his contribution to tackling violence against women 
is second to none. He spoke out about violence 
against women long before tackling abuse was 
universally supported, at a time when it was still 
common for people to talk about “a domestic”. He 
leaves a Parliament that is committed to ending 
violence against women. In many ways, that is 
due to his tireless work in the area. 

I also pay tribute to Margaret McDougall, who 
has, as she said herself, been in Parliament only 
for a comparatively short time. However, she has 
made her mark—not least, during consideration of 
this bill. I will come back to that. I wish Margaret, 
Malcolm and other members who are leaving 
Parliament for the last time well for the future. I 
know that whatever they choose to do in the future 
they will continue to influence Parliament and use 
their knowledge and experience for the good of 
the people of Scotland. 

One of the main purposes of the bill was to 
tackle revenge porn. It is right that we are 
legislating on that. In an age of increased use of 
technology and social media, intimate information 
can be disseminated quickly, and with devastating 
consequences. Making such dissemination a 
crime might force people to think twice before they 
share information. 

Margaret McDougall sought to strengthen that 
aspect of the bill by extending its scope to sound 
and written information. She was right to do so, so 
I am disappointed that her proposed approach 
was not agreed to. Some of the reasons that the 
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cabinet secretary gave for not agreeing to her 
approach could have been applied to any other 
aspect of revenge porn. I am concerned about 
that. 

The bill needs to cover every type of information 
that may be disseminated to embarrass, humiliate 
or, indeed, blackmail a person. The wider the 
definition, the better able we will be to deal with 
developing means of communication, and to 
ensure that there are no loopholes. 

We need to inform young people about what 
they should and should not share. Intimate 
pictures should never be shared over the internet, 
by text or by social media. Once they are out 
there, they can never be recalled and a person 
has very little control over them. 

Sexting is no different. Actions and messages 
that are sent consensually but privately can be 
used against the other person as revenge at the 
end of a relationship in order to humiliate, 
embarrass and blackmail, so they, too, should 
have been included in the bill. Young people come 
under huge peer pressure to do it, so we need to 
consider how we can make them aware of the 
dangers of those actions. The ramifications of 
such information being distributed widely can 
impact on one’s mental health and have 
devastating consequences. Advice and 
information about internet and social media safety 
need to be delivered at home, at school and 
through youth groups. Social media platforms also 
have a duty to educate and to highlight the new 
law as a prevention measure. 

There has been controversy over judicial 
direction, but misunderstanding of the nature of 
rape and sexual assault is widespread. Judges 
need to ensure that the jury understands the 
impact of those crimes and victims’ natural 
responses to such attacks. We need to ensure 
that the jury does not assume the media portrayal 
of rape, stranger danger and extreme physical 
violence. Juries need to understand the 
requirement to obtain consent and ensure that the 
person is able to give informed consent to sex. I 
have concerns about the ability of some judges to 
give that direction. It is clear from some judgments 
that have been handed down—John Finnie gave 
examples—that some judges have very little 
understanding of those concepts. There should be 
a requirement to train judges and the legal 
profession about what constitutes rape and what 
constitutes sexual assault, and what is acceptable 
in cross-examination of a rape victim. 

Juries may need to be trained before they take 
part in such trials. That is because of the 
widespread use of and access to pornography, 
which peddles the myth of men’s entitlement to 
sex. Young people get their sex education from 
pornography, which leads young men to believe 

that they are entitled and young women to believe 
that they have to deliver. How can people who 
have those preconceptions provide safe 
judgments in rape trials? 

I want to touch on non-harassment orders and a 
person’s being unfit to stand trial, which has not 
been much discussed during the debate. There 
has been a step forward, but again I am not sure 
that it will provide the required protection. 
Breaching a non-harassment order is a criminal 
offence, but if the person is not fit to stand trial for 
the behaviour that led to the granting of the order, 
it is difficult to see how they can stand trial for 
breaching it. Surely someone who causes harm to 
another person, albeit that they are unfit to plead, 
should be restricted or detained in a way that 
protects their victim until such time as they can be 
treated, they no longer pose a threat, or they are 
able to stand trial. I understand that the law must 
protect the vulnerable, but it should not leave 
victims in fear. 

In conclusion, I believe that the bill will make a 
difference, and we will support it, but I regret that 
there was very little time, commitment and effort 
on it. Had there been more of that, we could have 
gone much further. The bill is the only piece of 
legislation that supports the equally safe strategy. 
If that is the level of the Scottish Government’s 
commitment to the issue, it does not augur well. 

If we are to tackle violence against women, we 
need to take steps to criminalise every aspect of 
that violence and we need to take steps to stop 
the perception that men are entitled. Violence 
against women is not a women’s problem; it is a 
problem with a minority of men, and the views and 
actions of that minority cannot be condoned or 
tolerated. We need a brave Government to tackle 
that, but I am afraid that the current Government 
has fallen short of that. 

The Presiding Officer (Tricia Marwick): We 
now move to winding-up speeches. I call Annabel 
Goldie, who will give her final speech in 
Parliament. 

16:29 

Annabel Goldie (West Scotland) (Con): I am 
delighted to participate in this afternoon’s 
proceedings on the Abusive Behaviour and Sexual 
Harm (Scotland) Bill, which is the final piece of 
legislation that we will deal with in this session. 

From the contributions that have been made, 
there is a clear consensus that the bill contains 
many positive provisions that will help to tackle the 
very worst manifestations of abusive behaviour. 
The cabinet secretary spoke eloquently about that. 

In the time that is available to me, I will focus my 
remarks on three specific areas of the bill: the 
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domestic abuse aggravator, the new offence 
covering unauthorised disclosure of an intimate 
photograph or film, and statutory jury directions. 

I turn first to the domestic abuse aggravator. 
Incidents of domestic abuse are increasing and 
breach of the peace convictions for offences that 
are related to domestic abuse have also risen 
significantly. That probably reflects the targeted 
efforts of Police Scotland and the Crown Office 
and Procurator Fiscal Service to secure justice for 
victims who have been tormented at the hands of 
their abusers. Such behaviour is repugnant, and is 
especially unforgivable because it violates and 
exploits the very bonds of trust that are implicit in a 
relationship. I therefore welcome the introduction 
of a statutory aggravation of the abuse of a partner 
or ex-partner, which bolsters support for 
prosecutors in dealing with such crimes and 
creates the possibility of more severe sentences 
for perpetrators of domestic abuse, which I 
consider to be a positive step. 

Let me now turn to the provisions that create an 
offence of disclosing, or threatening to disclose, an 
intimate photograph or film of another person 
without their consent. Such behaviour is 
inexcusable and is profoundly distressing and 
damaging for victims, who are often young 
adolescents. It is increasingly facilitated by 
advances in technology that provide perpetrators 
with the media to make such images, as well as 
the platform on which to share them with a 
widespread audience. The new offence 
recognises advances in electronic communication 
and provides clarity. I know that some concerns 
were expressed in the stage 1 report, so I urge the 
Scottish Government and the prosecution service 
to monitor closely the implementation of sections 
2, 3 and 4 in the next parliamentary session. 

I will now briefly address the introduction of 
statutory jury directions for sexual offence cases, 
which Margaret Mitchell described in her opening 
remarks as a worrying example of constitutional 
creep. I regret that the issue could not be the 
subject of specific debate this afternoon. The 
matter is important and it merits such discussion. I 
share my colleague’s reservations. Although I 
understand the intent behind the policy proposal, 
the Government is not getting this bit right. As 
many people in the legal profession are, I am 
concerned that such measures will blur the 
constitutional divide between legislators and the 
judiciary. In any criminal proceedings, the judge 
must remain master of the law and be free to 
exercise judicial discretion based on the 
circumstances of the particular case and the 
evidence that is being led. Christine Grahame 
made a particularly cogent contribution on that. In 
the absence of the opportunity to amend the bill on 
this aspect at stage 3, I hope that new and 
returning members of Parliament will in the next 

parliamentary session assess the impact of the 
provisions on the courts. 

Notwithstanding that one reservation, my party 
will support the bill at decision time. It takes us into 
new territory and offers new help and hope. 

As you indicated, Presiding Officer, this is my 
final speech in this Parliament so, with your 
indulgence, I would like to share a few concluding 
observations. My first speech in Parliament was in 
the first-ever debate here. We were all a fine set of 
rookies and pretty clueless as to what was going 
on; indeed, some may say that I leave this place 
as I entered it. [Laughter.] Back in May 1999, I 
was supporting my colleague Alex Fergusson in 
his attempt to secure prayers in Parliament. Amid 
the general confusion, I felt that the combination of 
Alex Fergusson and the Almighty offered a good 
start. That led to time for reflection and the weekly 
and welcome presence of those quiet people in 
red—parliamentary prayers Scotland. I would like 
to thank them for their unwavering interest in and 
support for us all. [Applause.] 

This has been an extraordinary job. It has been 
a privilege and a great honour to be allowed to 
serve this Parliament and Scotland. It has afforded 
me pleasure, satisfaction and fulfilment, and to 
have come in at the beginning has provided added 
lustre. None of that would have been possible 
without the extraordinary range of people and 
talents that make this place function. Together 
they constitute a tangible familial ethos. I thank 
them all, and my political friends in this part of the 
chamber and my adversaries in other parts, for 
that vital contribution. 

I take away a rich repository of memories: the 
wit of Donald Dewar; the effect on David 
McLetchie’s central nervous system of the mere 
mention of the word “consensus”; the discovery 
that minority Government made Alex Salmond 
biddable, with the rare pleasure of witnessing him 
having to dance to a few bars of my tune, for a 
short time at least; and the achievement of what I 
consider to be one of my major triumphs in this 
Parliament—getting those ghastly turnip-like red 
plums banished from the fruit salad in the 
cafeteria. 

I have seen the character of this place evolve, 
and none of us or our successors should forget 
that our primary obligation as MSPs is to the 
institution of Parliament. If we fail to discharge that 
responsibility both Parliament, and we along with 
it, are diminished. 

The matter of legislative scrutiny is unfinished 
business. With the powers that are coming, that is 
not good enough, so I urge that serious 
consideration be given to how we can secure a 
more robust mechanism for that scrutiny. Perhaps 
specific committees should be convened by 
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Opposition members. I think that a new code of 
practice should remind committee members that 
they are parliamentarians first and party 
emissaries second. 

Robust debate and passionate exchanges are 
the currency of any Parliament, and we should 
celebrate that vibrancy, but too easily rancour and 
casual use of language can create the impression 
that Scotland is fractious, divided and riven, which 
is much less attractive. Whatever we do and 
whatever party we represent, we should 
remember that this Parliament and our country are 
bigger than any of us. 

Oscar Wilde’s last words have been 
paraphrased as, “Either that wallpaper goes or I 
do.” I face no such dilemma. I think that the 
wallpaper in here is just fine. I go and, in so doing, 
I wish my fellow retirees every happiness, and I 
wish this place—the institution and the family of 
the Scottish Parliament—every success for the 
future. [Applause.]  

The Presiding Officer: On behalf of the 
Parliament, I would like to thank you for your 
substantial contribution to the Parliament as an 
MSP, as a committee convener and as the leader 
of the Conservative Party. As has been evident 
again today, your speeches have always been 
filled with wit, grace, style and great knowledge. 
You will be greatly missed in this Parliament, but 
we know that you will continue to make a 
substantial contribution to public life. Thank you. 
[Applause.]  

I call Elaine Murray. We have a bit of time in 
hand, Ms Murray, so if you want to stretch it out a 
bit, feel free. 

16:37 

Elaine Murray: Thank you very much, Presiding 
Officer. 

I often wonder how much more can be said 
about a bill when we get to the final debate at 
stage 3. The cabinet secretary and I discussed the 
possibility that we might have only half an hour for 
the stage 3 debate, but we have ended up with an 
hour and three quarters. It has actually been a 
comprehensive conclusion to this session’s 
debates. 

Margaret Mitchell and Christine Grahame 
expressed concern about not being given the 
opportunity to discuss their judicial direction 
amendments today. The amendments would not 
have been agreed to, but I can understand their 
frustration at not being able to air their arguments 
again. 

Christina McKelvie and Alison McInnes spoke 
effectively about the work that is done by the 
various organisations that are active in this area 

and about the psychological effects on victims of 
things such as revenge porn. In what I hope will 
not prove to be her last speech in Parliament, 
Alison McInnes also spoke about her work and the 
Justice Committee’s work on Cornton Vale, which 
led to the great change in direction on the 
women’s prison estate that has come during this 
session. 

Margaret McDougall reminded us that 
screenshots are images. She knows a great deal 
about screenshots—she was able to show us all 
how to do them—which are not something that I 
knew much about. She and Malcolm Chisholm 
made very important points about the Parliament. 
Malcolm Chisholm said that we make progress 
through collaboration and working together when 
we agree, and we should never allow the political 
discourse and the ignominy of the political football 
that we sometimes all get involved in to detract 
from our understanding that it is when we work 
together that we make the most progress. 
Margaret McDougall said that the Parliament 
works best when we all pull together in the 
interests of Scotland, and we would all do well to 
remember that. 

John Finnie and Rhoda Grant spoke about the 
shocking attitudes that there still are towards 
victims of domestic abuse and sexual violence and 
the need to continue the education work on the 
understanding of consent. As I said earlier, that is 
unfinished business in the Parliament that we 
must return to, because although, as Malcolm 
Chisholm illustrated, a lot has happened since he 
first brought up the issue in the House of 
Commons back in 1993, we still have a fair way to 
go to make real progress. 

I will use most of my speech to pay tribute to 
four colleagues—I thought that it was only three—
who retire this week. Three of them gave their final 
speeches in this debate and one gave his a couple 
of weeks ago without telling anyone. He has been 
in London as he is involved in the appointment of 
the new electoral commissioner, but he said that 
he would be here this afternoon. He is not here, 
but he need not think that that will prevent me from 
marking his retirement from membership of this 
Parliament. I know that he will not be retiring in 
any real sense, but that will certainly not put me off 
embarrassing him by putting my thoughts on the 
record. 

First, however, I pay tribute to Annabel Goldie, 
who has had a distinguished parliamentary career, 
including as leader of her party for many years. 
The only thing that I can say to her is that I may 
often have disagreed with what she has said but, 
by heck, I have always been very entertained by 
the way in which she has said it. 

This debate saw the last of many insightful 
contributions from Malcolm Chisholm. He served 
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as an MP for seven years before coming here, and 
he has been an MSP for 17 years. He was a 
minister in both Parliaments and he made his 
mark on both the communities and health 
portfolios. Malcolm has also been an outstandingly 
prolific speaker for Scottish Labour in this 
Parliament. I believe that he holds the record on 
our benches for the number of speeches that he 
has delivered. His hard work and thoughtful 
kindness have gained him popularity across the 
parties but, more than that, and perhaps rarely 
among politicians, he is universally recognised as 
being a person of principle. 

I thank my colleague Margaret McDougall, who 
also made her last speech today. As she said, she 
has served on several committees—five, I think—
since 2011, which in itself is no mean feat, as 
there is an awful lot of homework to do to get up to 
speed when an MSP joins a new committee. 
Margaret has taken up that challenge on several 
occasions. 

On the Justice Committee, Margaret McDougall 
has been a tenacious advocate of the rights of 
victims. I am sure that she made an impression on 
the new chief constable. Having raised police 
officers’ concerns about the need to assimilate the 
volume of information that is sent to them by 
means such as email, she received a detailed, 
lengthy and erudite response from Mr Gormley. 
After what felt like about 10 minutes, he finished 
his peroration and she looked at him and said, 
“Yes, but what about the emails. Are there fewer 
of them?” It reduced the rest of the committee to 
laughter. I cannot remember whether it was 
Christine Grahame or Margaret Mitchell who said, 
“Welcome to Scotland.” Mr Gormley may be 
pleased that Margaret is not coming back. 

As I said, Graeme Pearson may have thought 
that he could get away without being mentioned, 
but he cannot, even if he is not here. Graeme 
served in the police in Scotland for 38 years, 
starting as a young constable on the streets of 
Glasgow and finishing his service as director-
general of the Scottish Crime and Drug 
Enforcement Agency. His trajectory in the force is, 
in itself, testament to his abilities. We on the 
Labour benches have benefited hugely from his 
extensive knowledge, and I believe that the whole 
Parliament has benefited and profited from his 
unique experience. 

On a personal note, I have very much enjoyed 
working with Graeme Pearson. One can have a 
robust exchange of views with him without in any 
way falling out with each other. I also noticed that 
his police experience was shown in other ways. 
One time, we had been in a meeting and the 
division bell rang. Graeme set off as if he was in 
hot pursuit of a felon. It reminded me of police 
series on TV, where there is always a young, fit 

police officer, either male or female, who can jump 
over fences, run fast and get to the criminals, and 
there is usually an unfit and overweight 
counterpart who puffs along behind them. On that 
occasion, I was peching along behind Graeme as 
he dashed into the chamber. I am grateful to 
Graeme for everything that I have learned from 
him during our time working together. 

I know that there are a lot of people in this 
Parliament who hope that this is my last speech in 
the chamber. That is not paranoia—I am standing 
only in my constituency, and I know that both the 
Conservatives and the SNP are working hard to 
take it off me. I think that most people would agree 
that I do not have much in common with Arnold 
Schwarzenegger—although some years ago I had 
an intern who went on to work for Arnold 
Schwarzenegger, which was a bit odd, because 
Evan was a Democrat and I am not sure how he 
ended up working for Mr Schwarzenegger—but 
like the Terminator, I would like to think I’ll be 
back. 

If I am not back—and politics is an uncertain 
business—I do not in any way regret having spent 
the last 17 years of my life in Parliament. It has 
been an absolute blast. At times I have been 
frustrated, irritated and delighted, but it has been 
great. Thanks very much to the wonderful staff 
and to my colleagues, past and present, from all 
parties. I will be back. [Applause.] 

The Presiding Officer: I call the cabinet 
secretary to wind up the debate. Mr Matheson, 
you have until 5 o’clock. That is your challenge, 
should you choose to accept it. 

16:45 

Michael Matheson: Thank you, Presiding 
Officer, that is clearly a lot of time. 

It has been a very good stage 3 debate. A 
number of powerful speeches have been made, 
particularly by members who are retiring, some of 
whom are from the class of 1999. It feels as 
though those of us from the 1999 intake are 
becoming a dwindling band—I know that some 
members are looking at me and thinking, “There’s 
no way that young man came in here in 1999”. It 
may be that the electorate will decide that some 
members of the dwindling band will be retiring, 
even though it is not their choice. 

I was struck by the remarks that Elaine Murray 
made at the beginning of the debate and some of 
the criticisms that have been levelled at the 
Parliament’s committees. I have no doubt that 
there are ways in which our committee system 
could be improved—show me a legislature 
anywhere in the world that has a perfect system. 
Some of the points that were made by Annabel 
Goldie about the ways in which our committees 
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operate have some weight and merit and they 
would add further value to the Parliament. 

I was also struck by Elaine Murray’s point about 
the volume of work that the Justice Committee has 
had to deal with. As a member since 1999, Elaine 
Murray will know that that is not an uncommon or 
infrequent complaint from Justice Committee 
members. Having spent seven years on the 
Justice Committee, over two parliamentary 
sessions, I know that it was a complaint. We 
moved to having two Justice Committees for a 
while, in order to deal with the volume of work. 

As Alison McInnes mentioned, some 17 bills 
have passed through the Justice Committee 
during session 4. Over the last year and a half, 
since coming into post, my colleague Paul 
Wheelhouse and I have taken six of those bills 
through, alongside three members’ bills. That 
demonstrates the level of legislation that the 
committee has dealt with. 

In the year and a half that I have been engaged 
with the Justice Committee on a regular basis, I 
have greatly valued the contribution of committee 
members and their shared commitment—although 
they have held differing opinions at times—to 
improving our justice system in the way in which 
they believe it needs to be shaped and 
modernised for victims of crime, and in the way in 
which we deal with individuals in the criminal 
justice system.  

Committee members have played a 
tremendously important part in helping to shape 
and improve many of the bills that the Government 
has brought before the Parliament. Those bills 
have been improved as a result of the committee’s 
diligence, commitment and scrutiny. 

Malcolm Chisholm: I do not want to fall out 
with the Presiding Officer on my second last day, 
but is not one of the great advantages of having 
the same committee carrying out inquiries and 
scrutinising legislation that the people looking at 
the bills have expert knowledge of that area of 
policy? That point is manifested in the committee’s 
excellent stage 1 report on the bill. It is a great 
strength of the Scottish Parliament that we have 
all that scrutiny at stage 1—we certainly did not 
have that in the United Kingdom Parliament, 
although it is now, to some extent, copying our 
procedures. 

Michael Matheson: I agree with Malcolm 
Chisholm on that point. There are real strengths in 
our committee system, and the expertise that 
members can build up when undertaking 
legislative scrutiny and post-legislative reviews 
and when looking at policy is one of those 
strengths. 

I am also mindful that the Justice Committee 
has, at times, shown that it has a mind of its own 

and operates in exactly the way that a committee 
should operate. I was interested in its convener’s 
comment about how her idiosyncrasies are a 
result of her age. I have known Christine Grahame 
for a long time, since before we were first elected 
back in 1999, and I can assure members that her 
idiosyncrasies have nothing to do with her age. 
Christine Grahame has always taken the route 
that she thought was most appropriate. Even as a 
delegate at the Caird hall in Dundee, I remember 
her making her views known from the floor during 
a debate even though she had not been called. I 
say to Christine Grahame that she should not put 
her idiosyncrasies down to her age. 

I am also conscious that a number of members 
over an extended period of time have made 
important contributions to moving on the agenda 
of tackling domestic abuse and sexual violence in 
our society. Some of those members are with us 
here today, and I will come to them, but I recall 
members who are not here today who made a 
substantial and considered contribution to raising 
the debate in Parliament and improving the way in 
which our justice system deals with such issues. 

One of those members was Maureen 
Macmillan. During the early days of Parliament, 
she raised the issue in a consistent and 
constructive way in the chamber and in the Justice 
and Home Affairs Committee, including pursuing 
one of the first member’s bills to go through 
Parliament—on protection orders—to help to 
support individuals who had been subject to 
domestic abuse. 

There is no doubt that, in the past 16 years, 
across different Governments, we have made 
significant progress in changing the way in which 
we deal with domestic and sexual violence in our 
society, and we have shone a light on an area that 
had been for too long overlooked and at times 
written off as being private matters that we should 
not get involved in. We have opened that door, 
and we are now in a much better place in dealing 
with such issues, from the way in which our justice 
system and the courts through to the police and 
our prosecutors deal with them. The Parliament 
has shown leadership in its determination to 
continue to pursue the issue. 

I also pay particular tribute to the contribution of 
Malcolm Chisholm to the agenda during several 
decades. Malcolm Chisholm is one of those 
politicians whom I can remember from before I 
became involved in politics myself, when he stood 
down on a matter of principle as a minister in the 
United Kingdom Government on the changes to 
benefits for single parents. He was the first 
minister to resign from the Blair Government on 
that issue. 

Malcolm Chisholm’s commitment to tackling 
domestic violence and health inequalities and to 
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improving cancer treatment, as well as a whole 
range of other issues, has demonstrated his 
determination to take forward key issues. He did 
not just pick them up for a short time; he was 
determined to pursue them over an extended 
period of time. He made some comments earlier 
about collaboration and consensus, and he has 
always been prepared to demonstrate that he will 
collaborate, co-operate and help to develop a 
consensus if it will achieve a better outcome, 
irrespective of which party badge a member wears 
or which seat they occupy. I sincerely believe that 
the chamber and Parliament will be a lesser place 
for Malcolm Chisholm not being here after the 
election. [Applause.] 

I also wish Margaret McDougall well in her 
retirement. In the short time that I have known her, 
the contribution that she has made in the course of 
my time in front of the Justice Committee has 
always been noteworthy. She has pursued areas 
that, at times, I could easily have overlooked and 
she has been diligent in pursuing those matters in 
great detail. I have greatly appreciated that input, 
and it has helped to contribute towards improving 
the legislation that we have scrutinised. I note her 
disappointment about her amendments not being 
agreed to today, but I assure her that the Scottish 
Government is committed to continuing to keep 
this area under observation and to considering 
what further measures can be taken. I am sure 
that the incoming Scottish Government, of 
whichever party, will be committed to doing that 
too. 

I also wish to refer to Annabel Goldie’s 
valedictory speech this afternoon. Like Malcolm 
Chisholm and I, she joined the Parliament in 1999, 
when we were all rookies and, quite literally, we 
were establishing a parliamentary process that 
was nothing more than something written in the 
Scotland Act 1998. We were bringing that into real 
life and translating it into the reality of day-to-day 
politics. 

Throughout her time in the Parliament, Annabel 
Goldie has always demonstrated a real ability to 
cut through some of the nonsense that can go on 
in parliamentary debates, very often with a razor-
sharp wit, which if someone found themselves at 
the wrong end of it could leave them looking rather 
foolish. She has made a distinguished contribution 
to this Parliament. My late mother always used to 
say, “I like Annabel—Annabel is good,” although, 
as Annabel will know, that was followed up with 
the curse that many Conservative Party leaders in 
Scotland may have felt, which was, “but I widnae 
vote for her.”  

In the previous parliamentary session, Annabel 
Goldie made a particular contribution on reframing 
and resetting our drugs policy in Scotland to make 
it much more targeted on dealing with the 

underlying causes that drive drug dependency in 
our society in the first place. That has led us to 
take a much more mature and considered 
approach to our drugs policy in Scotland. That 
enlightened approach is reaping rewards. There is 
still much more to be done, but her contribution 
has helped to improve how Scotland deals with 
drugs policy. 

I have no doubt that, although Annabel Goldie 
will no longer be in this chamber, she will continue 
to make a distinguished contribution to Scottish 
political life in years to come. I certainly wish her 
well in her retirement. [Applause.]  

It is fitting that the Parliament should sign off on 
a point of consensus with this particular legislation. 
I mentioned earlier that, back in 1999, we started 
to look at the issues of domestic and sexual 
violence, which had never had a light shone on 
them in the way that there has been over the past 
16 years. 

We are in a much improved position, but John 
Finnie pointed out in his speech that, in 2014-15, 
Police Scotland dealt with just under 60,000 
domestic violence cases. The Scottish crime and 
justice survey suspects that that is a significant 
underestimate of the total number of cases. Police 
Scotland would tell us that, every nine minutes, it 
deals with a call relating to domestic or sexual 
violence in Scotland. 

Although we may have modernised our 
legislation and improved the way in which our 
justice system deals with domestic and sexual 
violence, there is still a deep-seated inequality in 
our society that results in the domestic and sexual 
violence that takes place far too often within our 
communities. The root cause of sexual and 
domestic violence in our society is our societal 
structure; it is one that is created by inequality in 
our society and the power imbalance within our 
society. We have clearly made progress but we 
have much more to do. I hope that, in the next 
parliamentary session, there will be an opportunity 
to address the issue further. 

Alison McInnes referred to the decision not to 
continue with Her Majesty’s prison in Inverclyde. 
We have reformed many parts of our justice 
system over the past 16 years, from our courts to 
our police service and the way in which our 
prosecution services operate. However, I strongly 
believe that one area where we as a society and a 
Parliament still have a significant way to go is our 
penal policy.  

Some aspects of our penal policy have not 
changed in almost 200 years, which is not a good 
reflection on our society or on any Government. I 
hope that, whoever has my role and whoever is in 
government in the next session of Parliament, they 
will see penal policy as one of the areas where we 
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need to shine a light and they will reform the way 
in which we deal with those who commit offences 
in a way that makes us a much more modern and 
progressive society. 

The Abusive Behaviour and Sexual Harm 
(Scotland) Bill is part of the 16-year journey that 
we have been on to ensure that, as a society, we 
do not tolerate domestic and sexual violence. With 
the final piece of legislation in this session of 
Parliament, we will sign off by collectively sending 
out a strong signal that we will continue to do 
everything that we can to tackle domestic and 
sexual violence in Scottish society. 
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Abusive Behaviour and Sexual Harm 

(Scotland) Bill 

[AS PASSED] 
 

 

 

 

An Act of the Scottish Parliament to make provision about abusive behaviour; and to make 

provision about sexual harm including provision about directions to be given to juries in sexual 

offence cases and provision about orders to prevent future sexual harm. 

 

 

PART 1 

ABUSIVE BEHAVIOUR 5 

Abusive behaviour towards partner or ex-partner 

1 Aggravation of offence where abuse of partner or ex-partner 

(1) This subsection applies where it is— 

(a) libelled in an indictment or specified in a complaint that an offence is aggravated 

by involving abuse of the partner or ex-partner of the person committing it, and 10 

(b) proved that the offence is so aggravated. 

(2) An offence is aggravated as described in subsection (1)(a) if in committing the 

offence— 

(a) the person intends to cause the partner or ex-partner to suffer physical or 

psychological harm, or 15 

(b) in the case only of an offence committed against the partner or ex-partner, the 

person is reckless as to causing the partner or ex-partner to suffer physical or 

psychological harm.  

(3) It is immaterial for the purposes of subsection (2) that the offence does not in fact cause 

the partner or ex-partner physical or psychological harm. 20 

(4) Evidence from a single source is sufficient to prove that an offence is aggravated as 

described in subsection (1)(a). 

(5) Where subsection (1) applies, the court must— 

(a) state on conviction that the offence is aggravated as described in subsection (1)(a), 

(b) record the conviction in a way that shows that the offence is so aggravated, 25 
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(c) take the aggravation into account in determining the appropriate sentence, and 

(d) state— 

(i) where the sentence imposed in respect of the offence is different from that 

which the court would have imposed if the offence were not so aggravated, 

the extent of and the reasons for that difference, or 5 

(ii) otherwise, the reasons for there being no such difference. 

(6) For the purposes of this section, a person is a partner of another person if they are— 

(a) spouses or civil partners of each other,  

(b) living together as if spouses or civil partners of each other, or 

(c) in an intimate personal relationship with each other, 10 

and the references to a person’s ex-partner are to be construed accordingly. 

(7) In this section— 

―cause‖ includes contribute to causing (and ―causing‖ is to be construed 

accordingly), 

―psychological harm‖ includes fear, alarm or distress. 15 

 

Disclosure of an intimate photograph or film 

2 Disclosing, or threatening to disclose, an intimate photograph or film 

(1) A person (―A‖) commits an offence if— 

(a) A discloses, or threatens to disclose, a photograph or film which shows, or 

appears to show, another person (―B‖) in an intimate situation, 20 

(b) by doing so, A intends to cause B fear, alarm or distress or A is reckless as to 

whether B will be caused fear, alarm or distress, and 

(c) the photograph or film has not previously been disclosed to the public at large, or 

any section of the public, by B or with B’s consent.   

(2) For the purposes of this section, a photograph or film is disclosed if it, or any data or 25 

other thing which is capable of being converted into it, is given, shown or made 

available to a person other than B. 

(3) In proceedings for an offence under subsection (1), A has a defence if any of the 

following facts is established— 

(a) B consented to the photograph or film being disclosed,  30 

(b) A reasonably believed that B consented to the photograph or film being disclosed, 

(c) A reasonably believed that disclosure of the photograph or film was necessary for 

the purposes of the prevention, detection, investigation or prosecution of crime, or  

(d) A reasonably believed that disclosure of the photograph or film was in the public 

interest.  35 

(4) For the purposes of subsection (3), consent to the photograph or film being disclosed 

may be— 

(a) consent which is specific to the particular disclosure or (as the case may be) the 

particular threatened disclosure, or 
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(b) consent to disclosure generally where that consent covers the particular disclosure 

or (as the case may be) the particular threatened disclosure.     

(5) In proceedings for an offence under subsection (1), A has a defence if the following 

matter is established— 

(a) B was in the intimate situation shown in the photograph or film, 5 

(aa) B was not in the intimate situation as a result of a deliberate act of another person 

to which B did not agree, and 

(b) when B was in the intimate situation— 

(i) B was in a place to which members of the public had access (whether or 

not on payment of a fee), and 10 

(ii) members of the public were present. 

(6) For the purposes of subsection (3), a fact is established, and for the purposes of 

subsection (5), the matter is established, if— 

(a) sufficient evidence is adduced to raise an issue as to whether that is the case, and 

(b) the prosecution does not prove beyond reasonable doubt that it is not the case. 15 

(7) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 20 

 

3 Interpretation of section 2 

(1) For the purposes of section 2, a person is in an ―intimate situation‖ if— 

(a) the person is engaging or participating in, or present during, an act which— 

(i) a reasonable person would consider to be a sexual act, and 

(ii) is not of a kind ordinarily done in public, or  25 

(b) the person’s genitals, buttocks or breasts are exposed or covered only with 

underwear. 

(2) In section 2— 

―film‖ means a moving image in any form, whether or not the image has been 

altered in any way, that was originally captured by making a recording, on any 30 

medium, from which a moving image may be produced, and includes a copy of 

the image, 

―photograph‖ means a still image in any form, whether or not the image has been 

altered in any way, that was originally captured by photography, and includes a 

copy of the image. 35 

 

4 Section 2: special provision in relation to providers of information society services 

Schedule 1 makes special provision in connection with the operation of section 2 in 

relation to persons providing information society services (as defined in paragraph 4(1) 

of that schedule). 
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Non-harassment orders 

5 Making of non-harassment orders in criminal cases 

(1) Section 234A of the 1995 Act is amended as follows. 

(2) For subsection (1), substitute— 

―(1) This section applies where a person is— 5 

(a) convicted of an offence involving misconduct towards another person 

(―the victim‖), 

(b) acquitted of such an offence by reason of the special defence set out in 

section 51A, or 

(c) found by a court to be unfit for trial under section 53F in respect of such 10 

an offence and the court determines that the person has done the act or 

made the omission constituting the offence. 

(1A) The prosecutor may apply to the court to make (instead of or in addition to 

dealing with the person in any other way) a non-harassment order against the 

person. 15 

(1B) A non-harassment order is an order requiring the person to refrain, for such 

period (including an indeterminate period) as may be specified in the order, 

from such conduct in relation to the victim as may be specified in the order.‖. 

(3) In subsection (2), for ―(1)‖ substitute ―(1A)‖. 

(4) In subsection (2A)(a)— 20 

(a) in sub-paragraph (i), for ―offender‖ substitute ―person against whom the order is 

sought‖, 

(b) in sub-paragraph (ii), for ―offender‖ substitute ―person against whom the order is 

sought‖. 

(5) After subsection (2B), insert— 25 

―(2BA) The court may, for the purpose of subsection (2) above, have regard to any 

information given to it for that purpose by the prosecutor about any other 

offence involving misconduct towards the victim— 

(a) in respect of which the person against whom the order is sought was 

acquitted by reason of the special defence set out in section 51A, or 30 

(b) in respect of which the person against whom the order is sought was 

found by a court to be unfit for trial under section 53F and the court 

determined that the person had done the act or made the omission 

constituting the offence.‖. 

(6) In subsection (2C), for ―offender‖ substitute ―person against whom the order is sought‖. 35 

(7) For subsection (3), substitute— 

―(3) A non-harassment order made by a criminal court may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the order were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 40 

above, as if the person had been convicted of the offence concerned and 

the order were a sentence passed on the person for the offence. 
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(3A) A variation or revocation of a non-harassment order made under subsection (6) 

below may be appealed against— 

(a) if the order was made in a case falling within subsection (1)(a) above, as 

if the variation or revocation were a sentence, 

(b) if the order was made in a case falling within subsection (1)(b) or (c) 5 

above, as if the person had been convicted of the offence concerned and 

the variation or revocation were a sentence passed on the person for the 

offence.‖. 

 

PART 2 

SEXUAL HARM 10 

CHAPTER 1 

JURY DIRECTIONS RELATING TO SEXUAL OFFENCES 

6 Jury directions relating to sexual offences 

In the 1995 Act, after section 288D insert— 

―Jury directions relating to sexual offences 15 

288DA Jury direction relating to lack of communication about offence  

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the person against whom the 

offence is alleged to have been committed— 

(i) did not tell, or delayed in telling, anyone, or a particular person, 20 

about the offence, or 

(ii) did not report, or delayed in reporting, the offence to any 

investigating agency, or a particular investigating agency, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 

drawing attention to, evidence of that nature. 25 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed may not tell others about it or report it to an investigating 

agency, or may delay in doing either of those things, and 

(b) this does not, therefore, necessarily indicate that an allegation is false.  30 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 

(4) For the purposes of this section— 35 

 ―investigating agency‖ means— 

(a) a police force maintained for the area where the offence is alleged 

to have been committed, 
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(b) any other person who has functions (to any extent) of investigating 

crime in the area where the offence is alleged to have been 

committed, 

 ―sexual offence‖ has the same meaning as in section 210A, except that it 

does not include— 5 

(a) an offence under section 170 of the Customs and Excise 

Management Act 1979, or 

(b) an offence under section 52A of the Civic Government (Scotland) 

Act 1982. 

 

288DB Jury direction relating to absence of physical resistance or physical force 10 

(1) Subsection (2) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without physical resistance on the part of the person against whom the 

offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 15 

drawing attention to, evidence of that nature. 

(2) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person against whom a sexual offence 

is committed might not physically resist the sexual activity, and 

(b) an absence of physical resistance does not, therefore, necessarily indicate 20 

that an allegation is false. 

(3) Subsection (2) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (2) would otherwise apply to be 

material to the question of whether the alleged offence is proved. 25 

(4) Subsection (5) applies where, in a trial on indictment for a sexual offence— 

(a) evidence is given which suggests that the sexual activity took place 

without the accused using physical force to overcome the will of the 

person against whom the offence is alleged to have been committed, or 

(b) a question is asked, or a statement is made, with a view to eliciting, or 30 

drawing attention to, evidence of that nature. 

(5) In charging the jury, the judge must advise that— 

(a) there can be good reasons why a person may, in committing a sexual 

offence, not need to use physical force to overcome the will of the person 

against whom the offence is committed, and 35 

(b) an absence of physical force does not, therefore, necessarily indicate that 

an allegation is false. 

(6) Subsection (5) does not apply if the judge considers that, in the circumstances 

of the case, no reasonable jury could consider the evidence, question or 

statement by reason of which subsection (5) would otherwise apply to be 40 

material to the question of whether the alleged offence is proved. 

648



Abusive Behaviour and Sexual Harm (Scotland) Bill 7 

Part 2—Sexual harm 

Chapter 2—Sexual acts outside Scotland 

 

(7) For the purposes of this section— 

 ―sexual activity‖ means the sexual activity which is the subject of the 

alleged sexual offence, 

 ―sexual offence‖ means— 

(a) rape (whether at common law or under section 1(1) of the Sexual 5 

Offences (Scotland) Act 2009), 

(b) indecent assault, 

(c) sodomy, 

(d) clandestine injury to women, 

(e) an offence under section 2 of the Sexual Offences (Scotland) Act 10 

2009 (sexual assault by penetration), 

(f) an offence under section 3 of that Act (sexual assault), 

(g) an offence under section 4 of that Act (sexual coercion).‖. 

 

CHAPTER 2 

SEXUAL ACTS OUTSIDE SCOTLAND 15 

7 Incitement to commit certain sexual acts elsewhere in the United Kingdom 

(1) Section 54 of the 2009 Act is amended as follows. 

(2) In subsection (1), for ―the United Kingdom‖ substitute ―Scotland‖. 

(3) For subsection (2), substitute— 

―(2) However— 20 

(a) a person who is not a habitual resident of Scotland commits an offence 

by virtue of subsection (1) in respect of relevant conduct intended to 

occur elsewhere in the United Kingdom only if, and 

(b) a person who is not a UK national commits an offence by virtue of 

subsection (1) in respect of relevant conduct intended to occur outside 25 

the United Kingdom only if, 

 the condition in subsection (2A) is met. 

(2A) That condition is that the relevant conduct would also involve the commission 

of an offence under the law in force in the country where the whole or any part 

of it was intended to take place.‖. 30 

(4) In subsection (3), for ―(2)‖ substitute ―(2A)‖. 

(5) In subsection (4), for ―(2)‖ substitute ―(2A)‖. 

(6) In subsection (8)–– 

(a) after the definition of ―listed offence‖ insert— 

――habitual resident of Scotland‖ means an individual who was at the time 35 

the act mentioned in subsection (1) took place habitually resident in 

Scotland,‖, 

(b) in the definition of ―UK national‖ omit ―, or who has subsequently become‖. 
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(7) The title becomes ―Incitement to commit certain sexual acts outside Scotland‖. 

 

8 Commission of certain sexual offences elsewhere in the United Kingdom 

After section 54 of the 2009 Act, insert— 

―54A Offences committed outside Scotland 

(1) If a person does an act elsewhere in the United Kingdom which would, if it had 5 

been done in Scotland, constitute a listed offence then the person commits that 

offence. 

(2) However, a person who is not a habitual resident of Scotland commits an 

offence by virtue of subsection (1) only if the act would also constitute an 

offence under the law in force in the country where it took place. 10 

(3) For the purposes of subsection (2), an act punishable under the law in force in 

the country is an offence under that law however it is described in that law. 

(4) The condition specified in subsection (2) is to be taken to be satisfied unless, 

not later than such time as may be prescribed by Act of Adjournal, the accused 

serves on the prosecutor a notice— 15 

(a) stating that, on the facts as alleged with respect to the act in question, the 

condition is not in the accused’s opinion satisfied, 

(b) setting out the grounds for the accused’s opinion, and 

(c) requiring the prosecutor to prove that the condition is satisfied. 

(5) But the court, if it thinks fit, may permit the accused to require the prosecutor 20 

to prove that the condition is satisfied without the prior service of a notice 

under that subsection. 

(6) In proceedings on indictment, the question whether the condition is satisfied is 

to be determined by the judge alone. 

(7) A person may be prosecuted, tried and punished for any offence to which this 25 

section applies— 

(a) in any sheriff court district in Scotland in which the person is 

apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 

 as if the offence had been committed in that district; and the offence is, for all 30 

purposes incidental to or consequential on trial or punishment, to be deemed to 

have been committed in that district. 

(8) In this section— 

 ―habitual resident of Scotland‖ means an individual who was at the time 

the act mentioned in subsection (1) took place habitually resident in 35 

Scotland, 

 ―listed offence‖ means an offence listed in Part 2 of schedule 4, 

 ―sheriff court district‖ is to be construed in accordance with section 

307(1) of the Criminal Procedure (Scotland) Act 1995. 
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54B Offence committed by virtue of section 54A(1): limitations on prosecution 

(1) Subject to section 54C, this section applies in relation to a listed offence 

committed by a person by virtue of section 54A(1). 

(3) Prosecution in respect of the listed offence— 

(a) is not competent if the person has been, or is being, prosecuted in respect 5 

of the act constituting the listed offence, in the country where the act 

took place, and 

(b) is competent only if— 

(i) before the prosecution is initiated, the prosecutor has consulted the 

relevant director of public prosecutions about the prosecution, and 10 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence. 

(3A) For the purposes of subsection (3)(a), a person is not to be regarded as having 

been prosecuted in respect of the act constituting the listed offence, in the 

country where the act took place, if a prosecution in that country was 15 

withdrawn in order to enable the prosecution of the person in Scotland. 

(4) For the purposes of subsection (3)(b)(i)–– 

(a) the prosecution is initiated when the indictment or complaint is served, 

(b) the relevant director of public prosecutions is— 

(i) in the case of an act which took place in England and Wales, the  20 

Director of Public Prosecutions (that is, the head of the Crown 

Prosecution Service), 

(ii) in the case of an act which took place in Northern Ireland, the 

Director of Public Prosecutions for Northern Ireland. 

(5) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 4. 25 

 

54C Listed offence: limitations on prosecution if country not specified 

(1) The indictment or complaint in which a listed offence is charged need not 

contain information from which the country in the United Kingdom in which 

the act constituting the listed offence took place can be determined. 

(2) If the indictment or complaint does not contain that information, prosecution in 30 

respect of the listed offence— 

(a) is not competent if the person charged with the offence has been, or is 

being, prosecuted, in respect of the act constituting the listed offence 

elsewhere in the United Kingdom, and 

(b) is competent only if the conditions in subsection (3) which are applicable 35 

in the case are met. 

(3) Those conditions are— 

(a) if it can be determined from the indictment or complaint that the act 

constituting the offence took place— 

(i) either in Scotland or in England and Wales, or 40 
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(ii) either in Scotland or in Northern Ireland, 

 that before the indictment or complaint was served, the prosecutor 

consulted the relevant director of public prosecutions about the 

prosecution, 

(b) if it can be determined from the indictment or complaint that the act 5 

constituting the offence took place either in England and Wales or in 

Northern Ireland but not in Scotland, that— 

(i) before the indictment or complaint was served, the prosecutor 

consulted both directors of public prosecutions about the 

prosecution, and 10 

(ii) the person is prosecuted, on the same indictment or complaint, in 

respect of an act in Scotland constituting a listed offence, 

(c) if neither paragraph (a) nor (b) applies, that before the indictment or 

complaint was served, the prosecutor consulted both directors of public 

prosecutions about the prosecution. 15 

(4) For the purposes of subsection (3)— 

(a) the relevant director of public prosecutions is— 

(i) in relation to subsection (3)(a)(i), the Director of Public 

Prosecutions (that is, the head of the Crown Prosecution Service), 

(ii) in relation to subsection (3)(a)(ii), the Director of Public 20 

Prosecutions for Northern Ireland, 

(b) the references to both directors of public prosecutions are to the Director 

of Public Prosecutions and the Director of Public Prosecutions for 

Northern Ireland. 

(5) For the purposes of subsection (2)(a), a person is not to be regarded as having 25 

been prosecuted in respect of the act constituting the listed offence, elsewhere 

in the United Kingdom, if a prosecution elsewhere in the United Kingdom was 

withdrawn in order to enable the prosecution of the person in Scotland. 

(6) In this section, ―listed offence‖ means an offence listed in Part 2 of schedule 

4.‖. 30 

 

8A Commission of certain sexual offences outside the United Kingdom 

(1) Section 55 of the 2009 Act is amended as follows. 

(2) After subsection (2), insert— 

―(2A) If— 

(a) a person who is not a UK national or a UK resident does an act in a 35 

country outside the United Kingdom which would, if it had been done in 

Scotland, constitute a listed offence, 

(b) the act constitutes an offence under the law in force in that country, and 

(c) the person meets the nationality or residence condition at the relevant 

time, 40 
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 proceedings may be brought against the person in Scotland for that listed 

offence as if the person had done the act there. 

(2B) The person meets the nationality or residence condition at the relevant time if 

the person is a UK national or a UK resident at the time when the indictment or 

complaint is served on the person.‖. 5 

(3) In subsection (3), for ―subsection (2)(b)‖ substitute ―subsections (2)(b) and (2A)(b)‖. 

(4) In subsection (4), after ―(2)(b)‖ insert ―or (2A)(b)‖. 

(5) In subsection (8), for the definition of ―UK national‖ substitute— 

――UK national‖ means an individual who was at the time the act 

mentioned in subsection (1) or (2A) took place— 10 

(a) a British citizen, a British overseas territories citizen, a British 

National (Overseas) or a British Overseas citizen, 

(b) a person who under the British Nationality Act 1981 is a British 

subject, or 

(c) a British protected person within the meaning of that Act,‖. 15 

(6) In subsection (8), in the definition of ―UK resident‖— 

(a) after ―(2)‖ insert ―or (2A)‖, 

(b) omit ―, or who has subsequently become‖. 

 

CHAPTER 3 

SEXUAL HARM PREVENTION ORDERS 20 

Meaning of sexual harm 

9 Meaning of sexual harm 

In this Chapter, ―sexual harm‖, from a person, means physical or psychological harm 

caused— 

(a) by the person committing one or more of the offences listed in schedule 3 of the 25 

2003 Act, or 

(b) (in the context of harm outside the United Kingdom) by the person doing, outside 

the United Kingdom, anything which would constitute an offence listed in 

schedule 3 of the 2003 Act if done in the United Kingdom. 

 

Circumstances where sexual harm prevention order may be made 30 

10 Making of order on dealing with person for offence 

(1) This section applies where a person is— 

(a) convicted of an offence listed in schedule 3 of the 2003 Act, 

(b) acquitted of an offence listed in schedule 3 of the 2003 Act by reason of the 

special defence set out in section 51A of the 1995 Act, or 35 
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(c) found by a court, in respect of an offence listed in schedule 3 of the 2003 Act, to 

be unfit for trial under section 53F of the 1995 Act and the court determines that 

the person has done the act or made the omission constituting the offence. 

(2) The court dealing with the person may (in addition to dealing with the person in any 

other way) make a sexual harm prevention order (see section 15(1)) against the person. 5 

(3) A court may make a sexual harm prevention order under this section— 

(a) at its own instance, or 

(b) on the motion of the prosecutor. 

(4) A court may make a sexual harm prevention order only if it is satisfied that it is 

necessary to do so, for the purpose of— 10 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person outside the United Kingdom. 

(5) Before deciding whether to make a sexual harm prevention order under this section, a 15 

court must— 

(a) if subsection (6) applies, hold a hearing at which the person against whom the 

order would be made and the prosecutor may appear or be represented, 

(b) if subsection (6) does not apply, either— 

(i) hold a hearing at which the person against whom the order would be made 20 

and the prosecutor may appear or be represented, or 

(ii) give an opportunity to make written representations to the person against 

whom the order would be made and the prosecutor. 

(6) This subsection applies if, not later than rules of court may provide, the person against 

whom the order would be made gives notice to the court of a wish for a hearing to be 25 

held. 

 

11 Making of order against qualifying offender on application to sheriff 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual harm 

prevention order (see section 15(1)) against a person. 

(2) An appropriate sheriff may make a sexual harm prevention order against a person only if 30 

satisfied that— 

(a) the person is a qualifying offender, and 

(b) the person’s behaviour since the appropriate date makes it necessary to make such 

an order, for the purpose of— 

(i) protecting the public, or any particular members of the public, from sexual 35 

harm from the person, or 

(ii) protecting children or vulnerable adults generally, or any particular 

children or vulnerable adults, from sexual harm from the person outside the 

United Kingdom. 

(2A) Before determining an application under this section, a sheriff must— 40 
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(a) if subsection (2B) applies, hold a hearing at which the person against whom the 

order is sought and the chief constable may appear or be represented, 

(b) if subsection (2B) does not apply, either— 

(i) hold a hearing at which the person against whom the order is sought and 

the chief constable may appear or be represented, or 5 

(ii) give an opportunity to make written representations to the person against 

whom the order is sought and the chief constable. 

(2B) This subsection applies if, not later than rules of court may provide, the person against 

whom the order is sought gives notice to the sheriff of a wish for a hearing to be held. 

(3) In this section— 10 

―appropriate date‖, in relation to a qualifying offender, means the date or, as the 

case may be, the first date on which the person was convicted, cautioned or the 

subject of a finding as mentioned in sections 12, 13 and 14, 

―appropriate sheriff‖ means— 

(a) a sheriff in whose sheriffdom the person resides, 15 

(b) a sheriff in whose sheriffdom the person is believed by the chief constable 

to be, 

(c) a sheriff to whose sheriffdom the person is believed by the chief constable 

to be intending to come, or 

(d) a sheriff whose sheriffdom includes any place where it is alleged that the 20 

person acted in a way giving reasonable cause to believe that it is necessary 

for a sexual harm prevention order to be made, 

―qualifying offender‖ means a person to whom section 12, 13 or 14 applies. 

 

12 Qualifying offender: conviction etc. in Scotland 

(1) This section applies to a person if the person has, whether before or after this Chapter 25 

comes into force— 

(a) been convicted of an offence listed in paragraphs 36 to 60 of schedule 3 of the 

2003 Act, or 

(b) been the subject, in respect of such an offence, of any of the following— 

(i) acquittal by reason of the special defence set out in section 51A of the 1995 30 

Act, 

(ii) acquittal by reason of insanity, 

(iii) a finding by a court of being unfit for trial under section 53F of the 1995 

Act and the court determining that the person has done the act or made the 

omission constituting the offence, 35 

(iv) a finding by a court that the person is under a disability and did the act or 

made the omission charged. 

(2) This section also applies to a person if— 

(a) before 1 May 2004, the person was in Scotland— 
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(i) convicted of an offence other than an offence listed in paragraphs 36 to 59 

of schedule 3 of the 2003 Act, 

(ii) found not guilty of such an offence by reason of insanity, or 

(iii) found by a court, in respect of such an offence, to be under a disability and 

to have done the act or made the omission charged, and 5 

(b) the sheriff who is considering the application for the sexual harm prevention order 

is satisfied that there was a significant sexual aspect to the person’s behaviour in 

committing the offence. 

 

13 Qualifying offender: conviction etc. elsewhere in United Kingdom 

This section applies to a person if the person has, whether before or after this Chapter 10 

comes into force, in England and Wales or Northern Ireland— 

(a) been convicted of an offence listed in schedule 3 or schedule 5 of the 2003 Act, 

(b) been found not guilty of such an offence by reason of insanity, 

(c) been found by a court, in respect of such an offence, to be under a disability and to 

have done the act or made the omission charged, or 15 

(d) been cautioned in respect of such an offence following an admission of it. 

 

14 Qualifying offender: conviction etc. outside United Kingdom 

(1) This section applies to a person if, whether before or after this Chapter comes into force, 

under the law in force in a country outside the United Kingdom— 

(a) the person has been convicted of an equivalent offence (whether or not the person 20 

has been punished for it), 

(b) a court exercising jurisdiction under that law has made in respect of an equivalent 

offence a finding equivalent to a finding that the person is not guilty by reason of 

insanity, 

(c) such a court has made in respect of an equivalent offence a finding equivalent to a 25 

finding that, in respect of the offence, the person is under a disability and has done 

the act or made the omission charged, or 

(d) the person has been cautioned, or received another type of warning equivalent to a 

caution in England and Wales or Northern Ireland, in respect of an equivalent 

offence following an admission of it. 30 

(2) In subsection (1), ―equivalent offence‖ means an act or omission which, at the time it 

was done or made— 

(a) constituted an offence under the law in force in the country concerned, and 

(b) would have constituted an offence listed in schedule 3 (other than at paragraph 60) 

or schedule 5 of the 2003 Act if it had been done or made in any part of the United 35 

Kingdom. 

(3) For the purposes of subsection (2), an act or omission punishable under the law in force 

in a country outside the United Kingdom constitutes an offence under that law however 

it is described in that law. 

656



Abusive Behaviour and Sexual Harm (Scotland) Bill 15 

Part 2—Sexual harm 

Chapter 3—Sexual harm prevention orders 

 

(4) In relation to an application under section 11 where subsection (1) is alleged to apply, 

subsection (2)(b) is to be taken to be satisfied unless— 

(a) not later than rules of court may provide, the person against whom the order is 

sought (―the respondent‖) serves on the chief constable a notice— 

(i) stating that, on the facts as alleged with respect to the act or omission 5 

concerned, it is not in the respondent’s opinion satisfied, 

(ii) setting out the respondent’s grounds for that opinion, and 

(iii) requiring the chief constable to prove that it is satisfied, or 

(b) the court permits the respondent to require the chief constable to prove that 

subsection (2)(b) is satisfied without service of such a notice. 10 

 

What order does 

15 Content and duration of order 

(1) A sexual harm prevention order is an order prohibiting the person against whom it is 

made from doing, or requiring the person to do, a thing or things described in the order. 

(2) A prohibition or requirement contained in a sexual harm prevention order applies 15 

throughout the United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement contained in a sexual harm prevention order has effect for 

a fixed period, specified in the order, of not less than 5 years. 

(4) Different periods may be provided for different prohibitions or requirements. 

(5) Subsection (3) is subject, in the case of a prohibition on foreign travel, to subsection (1) 20 

of section 16. 

(6) The prohibitions and requirements which may be imposed in a sexual harm prevention 

order are those necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the person against whom the order is made, or 25 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the person against whom the order is 

made outside the United Kingdom. 

(7) Where a court makes a sexual harm prevention order in relation to a person already 

subject to such an order (whether made by that court or another), the earlier order ceases 30 

to have effect. 

(8) A sexual harm prevention order ceases to have effect, if it has not already done so, when 

all of the prohibitions or requirements contained in it have ceased to have effect. 

 

16 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual harm prevention order must be for 35 

a fixed period of not more than 5 years. 

(2) A ―prohibition on foreign travel‖ means— 

(a) a prohibition on travelling to any country outside the United Kingdom named or 

described in the order, 
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(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 

(c) a prohibition on travelling to any country outside the United Kingdom. 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 

a further period (of no more than 5 years each time) under section 19. 5 

(4) A sexual harm prevention order that contains a prohibition within subsection (2)(c) must 

require the person who is subject to the order to surrender all of the person’s passports at 

a police station specified in the order— 

(a) on or before the date when the prohibition takes effect, or 

(b) within a period specified in the order. 10 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 

(b) a passport issued by or on behalf of the authorities of another country, 

(c) a passport issued by or on behalf of an international organisation, 

(d) a document that can be used (in some or all circumstances) instead of a passport. 15 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual harm 

prevention order containing such a prohibition (unless the person is subject to an 

equivalent prohibition under another order). 

(7) Subsection (6) does not apply in relation to— 20 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 

(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 

 

Interaction with notification requirements 25 

17 Application of notification requirements where order made 

(1) This section applies to a person against whom a sexual harm prevention order is made. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection and sections 88F and 88G of the 2003 Act) 30 

cease to be subject to the notification requirements of Part 2 of the 2003 Act while 

the order has effect, 

the person remains subject to the notification requirements while the order has effect. 

(3) Where the person was not a relevant offender immediately before this section applied to 

the person— 35 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the order ceases to have effect, and 
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(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (4). 

(4) The ―relevant date‖ is the date of service of the order. 

(5) In this section, ―relevant offender‖ has the meaning given by section 80(2) of the 2003 

Act. 5 

 

18 Cessation of order: relevant sexual offenders 

(1) This section applies where— 

(a) a sexual harm prevention order is in effect in relation to a relevant sexual 

offender, and 

(b) by virtue of section 88F or 88G of the 2003 Act, the relevant sexual offender 10 

ceases to be subject to the notification requirements of Part 2 of the 2003 Act. 

(2) The sexual harm prevention order ceases to have effect. 

(3) For the purposes of this section, a person is a ―relevant sexual offender‖ if the person 

falls within section 88A(1)(a) or (b) of the 2003 Act. 

 

Variation, renewal and discharge 15 

19 Variation, renewal and discharge 

(1) On the application of a person mentioned in subsection (2), the appropriate court may 

make an order varying, renewing or discharging a sexual harm prevention order. 

(2) The persons are— 

(a) the person against whom the order has effect (―the subject‖), 20 

(b) the chief constable, 

(c) in the case only of an order made under section 10, the prosecutor. 

(3) In subsection (1), the ―appropriate court‖ means— 

(a) where the order was made under section 10 by the High Court of Justiciary, that 

court, 25 

(b) where the order was made under section 10 in the sheriff court— 

(i) a sheriff exercising criminal jurisdiction in the sheriffdom in which the 

subject resides, or 

(ii) if the subject does not reside in a sheriffdom, any sheriff exercising 

criminal jurisdiction in the sheriffdom of the sheriff who made the order, 30 

(c) where the order was made under section 11, an appropriate sheriff. 

(4) In subsection (3)(c), an ―appropriate sheriff‖ means— 

(a) the sheriff who made the order, 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 35 

(d) where the application is made by the chief constable— 
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(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 

to be, or 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 

(5) A sexual harm prevention order may be renewed, or varied so as to impose an additional 5 

prohibition or requirement on the subject, only if it is necessary to do so for the purpose 

of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 10 

vulnerable adults, from sexual harm from the subject outside the United Kingdom, 

and any renewed or varied order may contain only such prohibitions and requirements 

as are necessary for one or other of these purposes. 

(6) A sexual harm prevention order may be discharged, or varied so as to remove a 

prohibition or requirement, only if the order or, as the case may be, prohibition or 15 

requirement, is no longer necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from sexual harm 

from the subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from sexual harm from the subject outside the United Kingdom. 20 

(7) Before determining an application under this section, a court must–– 

(a) if subsection (8) applies, hold a hearing at which the subject and the chief 

constable, and in the case of an order made under section 10, the prosecutor, may 

appear or be represented, 

(b) if subsection (8) does not apply, either— 25 

(i) hold a hearing at which the subject and the chief constable, and in the case 

of an order made under section 10, the prosecutor, may appear or be 

represented, or 

(ii) give an opportunity to make written representations to the subject and the 

chief constable and, in the case of an order made under section 10, the 30 

prosecutor. 

(8) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable, or, in the case of an order made under section 10, the prosecutor, gives 

notice to the court of a wish for a hearing to be held. 

(9) In subsections (7) and (8), ―court‖ includes ―sheriff‖ (except in ―rules of court‖). 35 

 

Interim orders 

20 Interim orders 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual harm prevention order against a person in respect of whom the chief constable is 

applying for an order under section 11. 40 
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(2) An interim sexual harm prevention order may be made if the sheriff considers it just to 

do so. 

(3) An interim sexual harm prevention order is an order prohibiting the person against 

whom it is made from doing, or requiring that person to do, a thing or things described 

in the order. 5 

(4) A prohibition or requirement contained in an interim sexual harm prevention order 

applies throughout the United Kingdom (unless expressly confined to particular 

localities). 

(5) A prohibition or requirement contained in an interim sexual harm prevention order has 

effect for a fixed period, specified in the order. 10 

(6) Different periods may be provided for different prohibitions or requirements. 

(7) An application for an interim sexual harm prevention order— 

(a) may be made in the application for an order under section 11 to which it relates, or 

(b) if the application for that order has been made, may be made in such way as rules 

of court may provide. 15 

(8) Section 17 applies to a person against whom an interim sexual harm prevention order is 

made as it applies to a person against whom a sexual harm prevention order is made. 

(9) An interim sexual harm prevention order ceases to have effect, if it has not already done 

so, when either of the following events occurs— 

(a) the related application for an order under section 11 is determined, or 20 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 

(10) On the application of a person mentioned in subsection (11), an appropriate sheriff may 

vary, renew or discharge an interim sexual harm prevention order. 

(11) Those persons are— 

(a) the person against whom the interim sexual harm prevention order has effect, 25 

(b) the chief constable. 

(12) In this section, an ―appropriate sheriff‖ means— 

(a) the sheriff to whom the related application for an order under section 11 is made, 

or 

(b) another sheriff of the same sheriffdom. 30 

 

Appeals 

21 Appeals 

(1) An order made under section 10, and any order granting or refusing a variation, renewal 

or discharge of such an order may be appealed against as if the order were a sentence. 

(2) On such an appeal, the court hearing the appeal may suspend the order appealed against 35 

pending the disposal of the appeal. 

(2A) An order under section 10 made on appeal is to be regarded for the purposes of section 

19(3) as having been made by the court which dealt with the question of whether an 

order under that section should be made at first instance. 
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(3) A decision of a sheriff mentioned in subsection (4) may be appealed against as if it were 

a decision constituting final judgment in civil proceedings within the meaning of the 

2014 Act. 

(4) A decision to— 

(a) make, or refuse to make, an order under section 11 or 20, 5 

(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections. 

(5) An order under section 11 made on appeal is to be regarded for the purposes of section 

19(3) as having been made by the sheriff who determined the application for the order at 

first instance. 10 

 

Requirement to serve order 

22 Requirement for clerk of court to serve order 

(1) Where a court makes, varies or renews a sexual harm prevention order or an interim 

sexual harm prevention order, the clerk of the court must serve a copy of the order as 

made, varied or renewed (as the case may be) on the person against whom the order has 15 

effect. 

(2) Where a court discharges a sexual harm prevention order or an interim sexual harm 

prevention order, the clerk of the court must serve a copy of the order effecting the 

discharge on the person against whom the order had effect. 

(3) In this section, ―court‖ includes ―sheriff‖. 20 

 

Enforcement 

23 Offence of breaching order 

(1) A person commits an offence if, without reasonable excuse, the person— 

(a) does something which the person is prohibited from doing, or 

(b) fails to do something which the person is required to do, 25 

by a sexual harm prevention order or an interim sexual harm prevention order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 30 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 35 

(i) dismissing the person with an admonition, or 

(ii) discharging the person absolutely. 
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(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 

as if the offence had been committed in that district (and the offence is, for all purposes 5 

incidental to or consequential on the trial or punishment, to be deemed to have been 

committed in that district). 

 

Interpretation 

24 Interpretation of Chapter 

(1) In this Chapter— 10 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 

through physical or mental disability or illness, through old age, or otherwise, 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 

―child‖ means a person under 18, 15 

―interim sexual harm prevention order‖ means (except in section 20(1) to (3)) an 

order made under section 20, 

―prohibition on foreign travel‖ has the meaning given by section 16(2), 

―the public‖ means the public in the United Kingdom, 

―sexual harm prevention order‖ means (except in sections 10, 11 and 15(1)) an 20 

order made under section 10 or 11. 

(2) Subsection (3) applies for the purposes of sections 10 to 14. 

(3) In construing any reference to an offence listed in schedule 3 of the 2003 Act, any 

condition subject to which an offence is so listed that relates— 

(a) to the way in which a person is dealt with in respect of the offence or a relevant 25 

finding (within the meaning of section 132(9) of the 2003 Act) in relation to the 

offence, or 

(b) to the age of any person, 

is to be disregarded. 

 

CHAPTER 4 30 

SEXUAL RISK ORDERS 

Meaning of harm 

25 Meaning of harm 

In this Chapter, ―harm‖, from a person, means physical or psychological harm caused by 

the person doing an act of a sexual nature. 35 
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Making of order 

26 Making of order 

(1) On the application of the chief constable, an appropriate sheriff may make a sexual risk 

order (see section 27(1)) against a person (―the respondent‖). 

(2) An appropriate sheriff may make a sexual risk order only if satisfied that the respondent 5 

has (whether before or after this Chapter comes into force) done an act of a sexual 

nature as a result of which it is necessary to make such an order for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 

(b) protecting children or vulnerable adults generally, or any particular children or 10 

vulnerable adults, from harm from the respondent outside the United Kingdom. 

(3) In this section, an ―appropriate sheriff‖ means— 

(a) a sheriff in whose sheriffdom the respondent resides, 

(b) a sheriff in whose sheriffdom the respondent is believed by the chief constable to 

be, 15 

(c) a sheriff to whose sheriffdom the respondent is believed by the chief constable to 

be intending to come, or 

(d) a sheriff whose sheriffdom includes any place where it is alleged that the 

respondent did an act of a sexual nature giving rise to reasonable cause to believe 

that it is necessary for a sexual risk order to be made. 20 

(4) Before determining an application under this section, a sheriff must— 

(a) if subsection (5) applies, hold a hearing at which the respondent and the chief 

constable may appear or be represented, 

(b) if subsection (5) does not apply, either— 

(i) hold a hearing at which the respondent and the chief constable may appear 25 

or be represented, or 

(ii) give an opportunity to make written representations to the respondent and 

the chief constable. 

(5) This subsection applies if, not later than rules of court may provide, the respondent gives 

notice to the sheriff of a wish for a hearing to be held. 30 

 

What order does 

27 Content and duration of order 

(1) A sexual risk order is an order prohibiting the person against whom it is made from 

doing, or requiring the person to do, a thing or things described in the order. 

(2) A prohibition or requirement contained in a sexual risk order applies throughout the 35 

United Kingdom (unless expressly confined to particular localities). 

(3) A prohibition or requirement in a sexual risk order has effect for a fixed period, 

specified in the order, of not less than 2 years. 

(4) Different periods may be provided for different prohibitions or requirements. 
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(5) The prohibitions and requirements which may be imposed in a sexual risk order are 

those necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 

respondent, or 

(b) protecting children or vulnerable adults generally, or any particular children or 5 

vulnerable adults, from harm from the respondent outside the United Kingdom. 

(6) Where a sheriff makes a sexual risk order in relation to a person already subject to such 

an order (whether made by that sheriff or another), the earlier order ceases to have 

effect. 

(7) A sexual risk order ceases to have effect, if it has not already done so, when all of the 10 

prohibitions or requirements in it have ceased to have effect. 

 

28 Prohibitions on foreign travel 

(1) A prohibition on foreign travel contained in a sexual risk order must not be for a period 

of more than 5 years. 

(2) A ―prohibition on foreign travel‖ means— 15 

(a) a prohibition on travelling to any country outside the United Kingdom named or 

described in the order, 

(b) a prohibition on travelling to any country outside the United Kingdom other than a 

country named or described in the order, or 

(c) a prohibition on travelling to any country outside the United Kingdom. 20 

(3) Subsection (1) does not prevent a prohibition on foreign travel from being extended for 

a further period (of no more than 5 years each time) under section 29. 

(4) A sexual risk order that contains a prohibition within subsection (2)(c) must require the 

person who is subject to the order to surrender all of the person’s passports at a police 

station specified in the order— 25 

(a) on or before the date when the prohibition takes effect, or 

(b) within a period specified in the order. 

(5) In this section, ―passport‖ means— 

(a) a United Kingdom passport within the meaning of the Immigration Act 1971, 

(b) a passport issued by or on behalf of the authorities of another country, 30 

(c) a passport issued by or on behalf of an international organisation, 

(d) a document that can be used (in some or all circumstances) instead of a passport. 

(6) Any passports surrendered in accordance with the requirement must be returned as soon 

as reasonably practicable after the person ceases to be subject to a sexual risk order 

containing such a prohibition (unless the person is subject to an equivalent prohibition 35 

under another order). 

(7) Subsection (6) does not apply in relation to— 

(a) a passport issued by or on behalf of the authorities of another country if the 

passport has been returned to those authorities, 
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(b) a passport issued by or on behalf of an international organisation if the passport 

has been returned to that organisation. 

 

Variation, renewal and discharge 

29 Variation, renewal and discharge 

(1) On the application of a person mentioned in subsection (2), an appropriate sheriff may 5 

make an order varying, renewing or discharging a sexual risk order. 

(2) The persons are— 

(a) the person against whom the order has effect (―the subject‖), 

(b) the chief constable. 

(3) In subsection (1), an ―appropriate sheriff‖ means— 10 

(a) the sheriff who made the sexual risk order, 

(b) another sheriff of the same sheriffdom, 

(c) a sheriff in whose sheriffdom the subject resides, or 

(d) where the application is made by the chief constable— 

(i) a sheriff in whose sheriffdom the subject is believed by the chief constable 15 

to be, or 

(ii) a sheriff to whose sheriffdom the subject is believed by the chief constable 

to be intending to come. 

(4) A sexual risk order may be renewed, or varied so as to impose an additional prohibition 

or requirement on the subject, only if it is necessary to do so for the purpose of— 20 

(a) protecting the public, or any particular members of the public, from harm from the 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the subject outside the United Kingdom, 

and any renewed or varied order may contain only such prohibitions and requirements 25 

as are necessary for one or other of these purposes. 

(5) A sexual risk order may be discharged, or varied so as to remove a prohibition or 

requirement, only if the order or, as the case may be, prohibition or requirement, is no 

longer necessary for the purpose of— 

(a) protecting the public, or any particular members of the public, from harm from the 30 

subject, or 

(b) protecting children or vulnerable adults generally, or any particular children or 

vulnerable adults, from harm from the subject outside the United Kingdom.  

(6) Before determining an application under this section, a sheriff must–– 

(a) if subsection (7) applies, hold a hearing at which the subject and the chief 35 

constable may appear or be represented, 

(b) if subsection (7) does not apply, either— 

(i) hold a hearing at which the subject and the chief constable may appear or 

be represented, or  
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(ii) give an opportunity to make written representations to the subject and the 

chief constable. 

(7) This subsection applies if, not later than rules of court may provide, the subject or the 

chief constable gives notice to the sheriff of a wish for a hearing to be held. 

 

Interim orders 5 

30 Interim orders 

(1) On the application of the chief constable, an appropriate sheriff may make an interim 

sexual risk order against a person in respect of whom the chief constable is applying for 

an order under section 26. 

(2) An interim sexual risk order may be made if the sheriff–– 10 

(a) considers that there is a prima facie case that the person has done an (or, as the 

case may be, the) act of a sexual nature which is being relied on for the purposes 

of subsection (2) of section 26 in relation to the application for an order under that 

section, and 

(b) considers it just to make an interim sexual risk order. 15 

(3) An interim sexual risk order is an order prohibiting the person against whom it is made 

from doing, or requiring that person to do, a thing or things described in the order.  

(4) A prohibition or requirement contained in an interim sexual risk order applies 

throughout the United Kingdom (unless expressly confined to particular localities). 

(5) A prohibition or requirement contained in an interim sexual risk order has effect for a 20 

fixed period, specified in the order. 

(6) Different periods may be provided for different prohibitions or requirements. 

(7) An application for an interim sexual risk order— 

(a) may be made in the application for an order under section 26 to which it relates, or 

(b) if the application for that order has been made, may be made in such way as rules 25 

of court may provide. 

(8) An interim sexual risk order ceases to have effect, if it has not already done so, when 

either of the following events occurs— 

(a) the related application for an order under section 26 is determined, or 

(b) all of the prohibitions or requirements contained in it have ceased to have effect. 30 

(9) On the application of a person mentioned in subsection (10), an appropriate sheriff may 

vary, renew or discharge an interim sexual risk order. 

(10) Those persons are— 

(a) the person against whom the interim sexual risk order has effect,  

(b) the chief constable. 35 

(11) In this section, an ―appropriate sheriff‖ means— 

(a) the sheriff to whom the related application for an order under section 26 is made, 

or 

(b) another sheriff of the same sheriffdom. 
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Appeals 

31 Appeals 

(1) A decision of a sheriff mentioned in subsection (2) may be appealed against as if it were 

a decision constituting final judgment in civil proceedings within the meaning of the 

2014 Act. 5 

(2) A decision to— 

(a) make, or refuse to make, an order under section 26 or 30, 

(b) vary, renew or discharge, or refuse to vary, renew or discharge, an order made 

under either of those sections.  

(3) An order under section 26 made on appeal is to be regarded for the purposes of section 10 

29(1) as having been made by the sheriff who determined the application for the order at 

first instance. 

 

Requirement to serve order 

31A Requirement for clerk of court to serve order 

(1) Where a court makes, varies or renews a sexual risk order or an interim sexual risk 15 

order, the clerk of the court must serve a copy of the order as made, varied or renewed 

(as the case may be) on the person against whom the order has effect. 

(2) Where a court discharges a sexual risk order or an interim sexual risk order, the clerk of 

the court must serve a copy of the order effecting the discharge on the person against 

whom the order had effect. 20 

(3) In this section, ―court‖ includes ―sheriff‖. 

 

Enforcement 

32 Offence of breaching order 

(1) A person commits an offence if, without reasonable excuse, the person— 

(a) does something which the person is prohibited from doing, or 25 

(b) fails to do something which the person is required to do, 

by a sexual risk order or an interim sexual risk order. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 30 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 

(a) to make a community payback order in respect of the offence, or 35 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 
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(ii) discharging the person absolutely. 

(4) A person may be tried, prosecuted and punished for an offence under subsection (1) of 

failing to comply with a prohibition on foreign travel— 

(a) in any sheriff court district in which the person is apprehended or in custody, or 

(b) in such sheriff court district as the Lord Advocate may determine, 5 

as if the offence had been committed in that district (and the offence is, for all purposes 

incidental to or consequential on the trial or punishment, to be deemed to have been 

committed in that district). 

 

33 Application of notification requirements on breach of order 

(1) This section applies to a person who— 10 

(a) is convicted of an offence under section 32, 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 

1995 Act and the court determines that the person has done the act or made the 15 

omission constituting the offence. 

(2) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 20 

the person remains subject to those notification requirements while the relevant order 

has effect. 

(3) Where the person was not a relevant offender immediately before this section applied to 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 25 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the relevant order ceases to have effect, 

and 

(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (4). 30 

(4) The ―relevant date‖ is the date on which this section first applies to the person. 

(5) In this section— 

―relevant offender‖ has the meaning given by section 80(2) of the 2003 Act, 

―relevant order‖ means— 

(a) where the conviction, finding or acquittal by virtue of which this section 35 

applies to the person is in respect of a breach of a sexual risk order, that 

order, 

(b) where the conviction, finding or acquittal by virtue of which this section 

applies to the person is in respect of an interim sexual risk order— 
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(i) any sexual risk order made on the hearing of the application to which 

the interim order relates, or 

(ii) if no such order is made, the interim order. 

 

Interpretation 

34 Interpretation of Chapter 5 

In this Chapter–– 

―vulnerable adult‖ means a person who is 18 or over whose ability to protect 

himself or herself from physical or psychological harm is significantly impaired 

through mental or physical disability or illness, through old age, or otherwise, 

―the chief constable‖ means the chief constable of the Police Service of Scotland, 10 

―child‖ means a person under 18, 

―interim sexual risk order‖ means (except in section 30(1) to (3)) an order made 

under section 30, 

―prohibition on foreign travel‖ has the meaning given by section 28(2), 

―the public‖ means the public in the United Kingdom, 15 

―sexual risk order‖ means (except in sections 26 and 27(1)) an order made under 

section 26. 

 

CHAPTER 5 

EQUIVALENT ORDERS ELSEWHERE IN UNITED KINGDOM 

35 Breach of orders equivalent to orders in Chapters 3 and 4: offence 20 

(1) A person commits an offence if, without reasonable excuse, the person does something 

which the person is prohibited from doing by an equivalent order from elsewhere in the 

United Kingdom. 

(2) A person who commits an offence under subsection (1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 25 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 5 years or 

a fine (or both). 

(3) Where a person is convicted of an offence under subsection (1), it is not open to the 

court by or before which the person is convicted— 30 

(a) to make a community payback order in respect of the offence, or 

(b) to dispose of the matter by— 

(i) dismissing the person with an admonition, or 

(ii) discharging the person absolutely. 

(4) For the purposes of this section, prohibitions imposed by an equivalent order from 35 

elsewhere in the United Kingdom apply, unless expressly confined to particular 

localities, to every part of the United Kingdom. 
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(5) In this section, ―equivalent order from elsewhere in the United Kingdom‖ means— 

(a) a sexual harm prevention order made under section 103A of the 2003 Act, 

(b) an interim sexual harm prevention order made under section 103F of the 2003 

Act, 

(c) a sexual risk order made under section 122A of the 2003 Act, 5 

(d) an interim sexual risk order made under section 122E of the 2003 Act, 

(e) a sexual offences prevention order made under section 104 of the 2003 Act (but 

excluding such an order made in Scotland), 

(f) an interim sexual offences prevention order made under section 109 of the 2003 

Act (but excluding such an order made in Scotland), 10 

(g) a foreign travel order made under section 114 of the 2003 Act (but excluding such 

an order made in Scotland), 

(h) a risk of sexual harm order made under section 123 of the 2003 Act, 

(i) an interim risk of sexual harm order made under section 126 of the 2003 Act, 

(j) a restraining order made under section 5A of the Sex Offenders Act 1997, 15 

(k) a sex offender order made under section 2 of the Crime and Disorder Act 1998. 

 

36 Breach of certain equivalent orders: application of notification requirements 

(1) This section applies to a person who— 

(a) is convicted of an offence under section 35 in respect of a breach of an order 

under section 122A, 122E, 123 or 126 of the 2003 Act, 20 

(b) is acquitted of such an offence by reason of the special defence set out in section 

51A of the 1995 Act, or 

(c) is found, in respect of such an offence, to be unfit for trial under section 53F of the 

1995 Act and the court determines that the person has done the act constituting the 

offence. 25 

(2) This section also applies to a person who— 

(a) is convicted of an offence under section 122H or 128 of the 2003 Act, 

(b) is found not guilty of such an offence by reason of insanity, 

(c) is found, in respect of such an offence, to be under a disability and to have done 

the act charged in respect of the offence, or 30 

(d) is cautioned in respect of such an offence following an admission of it. 

(3) Where the person— 

(a) was a relevant offender immediately before this section applied to the person, and 

(b) would (apart from this subsection) cease to be subject to the notification 

requirements of Part 2 of the 2003 Act while the relevant order has effect, 35 

the person remains subject to those notification requirements while the relevant order 

has effect. 
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(4) Where the person was not a relevant offender immediately before this section applied to 

the person— 

(a) the person, by virtue of this section, becomes subject to the notification 

requirements of Part 2 of the 2003 Act from the time this section first applies to 

the person and remains so subject until the relevant order ceases to have effect, 5 

and 

(b) that Part of that Act applies to the person subject to the modification set out in 

subsection (5). 

(5) The ―relevant date‖ is the date on which this section first applies to the person. 

(6) In this section, ―relevant order‖ means— 10 

(a) where the conviction, finding, acquittal or caution by virtue of which this section 

applies to the person is in respect of a breach of an order under section 122A or 

123 of the 2003 Act, that order, 

(b) where the conviction, finding, acquittal or caution by virtue of which this section 

applies to the person is in respect of an order under section 122E or 126 of the 15 

2003 Act— 

(i) any order under section 122A or 123 of the 2003 Act made on the hearing 

of the application to which the order under section 122E or 126 of the 2003 

Act relates, or 

(ii) if no such order is made, the order under section 122E or 126 of the 2003 20 

Act. 

 

CHAPTER 6 

PREVIOUS ORDERS 

37 Repeals of provisions as to previous orders 

(1) The following provisions of the 2003 Act (which make provision as to sexual offences 25 

prevention orders and foreign travel orders) are repealed— 

(a) sections 104 to 109, 

(b) sections 110 to 117, 

(c) section 117B, 

(d) section 118, 30 

(e) sections 120 to 122. 

(2) Sections 2 to 8 of the 2005 Act (which make provision as to risk of sexual harm orders) 

are repealed. 

 

38 Saving and transitional provision 

(1) In this section— 35 

―existing order‖ means— 

(a) a sexual offences prevention order under section 104 or 105 of the 2003 

Act, 
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(b) a foreign travel order under section 114 of the 2003 Act, 

(c) a risk of sexual harm order under section 2 of the 2005 Act, 

(d) an interim sexual offences prevention order under section 109 of the 2003 

Act, 

(e) an interim risk of sexual harm order under section 5 of the 2005 Act, 5 

―old order‖ means an order made under section 20 of the Crime and Disorder Act 

1998. 

(2) The repeals made by section 37 do not apply in relation to— 

(a) an application for an existing order made before this section comes into force, 

(b) an existing order applied for before then (and whether made before or after then), 10 

(c) anything done in connection with such an application or order. 

(3) But— 

(a) as from when this section comes into force, there may be no variation of an 

existing order that extends the period of the order or any of its provisions, 

(b) as from the end of the period of 5 years beginning with when this section comes 15 

into force, the relevant sections of this Act apply, with any necessary 

modifications, in relation to any existing order that is still in force as if the 

provisions of the order were provisions of a corresponding new order. 

(4) In subsection (3)(b)— 

a ―corresponding new order‖ means— 20 

(a) in the case of a sexual offences prevention order, a sexual harm prevention 

order, 

(b) in the case of a foreign travel order, a sexual harm prevention order 

containing a prohibition on foreign travel (as defined in section 16(2)), 

(c) in the case of a risk of sexual harm order, a sexual risk order made under 25 

section 26, 

(d) in the case of an interim sexual offences prevention order, an interim sexual 

harm prevention order made under section 20, 

(e) in the case of an interim risk of sexual harm order, an interim sexual risk 

order made under section 30, 30 

the ―relevant sections of this Act‖ means— 

(a) in the case of a sexual offences prevention order, sections 18, 19 and 23, 

(b) in the case of a foreign travel order, sections 19 and 23, 

(c) in the case of a risk of sexual harm order, sections 29 and 32, 

(d) in the case of an interim sexual offences prevention order, sections 20(10) 35 

to (12) and 23, 

(e) in the case of an interim risk of sexual harm order, sections 30(9) to (11) 

and 32. 

(5) Sections 19 and 23 apply to an old order as they apply to a sexual harm prevention 

order. 40 
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(6) In this section, ―sexual harm prevention order‖ means an order made under section 10 or 

11. 

 

PART 3 

GENERAL 

39 Interpretation 5 

In this Act— 

―the 1995 Act‖ means the Criminal Procedure (Scotland) Act 1995, 

―the 2003 Act‖ means the Sexual Offences Act 2003, 

―the 2005 Act‖ means the Protection of Children and Prevention of Sexual 

Offences (Scotland) Act 2005, 10 

―the 2009 Act‖ means the Sexual Offences (Scotland) Act 2009, 

―the 2014 Act‖ means the Courts Reform (Scotland) Act 2014. 

 

40 Ancillary provision 

(1) The Scottish Ministers may by regulations make any incidental, supplementary, 

consequential, transitional, transitory or saving provision they consider appropriate for 15 

the purposes of, in connection with, or for giving full effect to, this Act. 

(2) Regulations under subsection (1) may— 

(a) modify any enactment (including this Act), 

(b) make different provision for different purposes. 

(3) Regulations under subsection (1)— 20 

(a) are subject to the affirmative procedure if they add to, replace or omit any part of 

the text of this or any other Act, 

(b) otherwise, are subject to the negative procedure. 

 

41 Minor and consequential modifications 

Schedule 2 makes minor and consequential modifications of other enactments. 25 

 

42 Crown application 

(1) No contravention by the Crown of any provision of, or made under, this Act makes the 

Crown criminally liable.  

(2) But the Court of Session may, on the application of the Scottish Ministers or any public 

body or office-holder having responsibility for enforcing the provision, declare unlawful 30 

any act or omission which constitutes such a contravention.  

(3) Despite subsection (1), any provision of, or made under, this Act applies to persons in 

the public service of the Crown as it applies to other persons. 

 

43 Commencement 

(1) Sections 40, 42 and 44, and this section, come into force on the day after Royal Assent. 35 

674



Abusive Behaviour and Sexual Harm (Scotland) Bill 33 

Part 3—General 

 
(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) appoint different days for different purposes, 

(b) include transitional, transitory or saving provision. 5 

 

44 Short title 

The short title of this Act is the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016.
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SCHEDULE 1 

(introduced by section 4) 

SECTION 2: SPECIAL PROVISION IN RELATION TO PROVIDERS OF INFORMATION SOCIETY SERVICES 

 

Exceptions for mere conduits 

1 (1) A service provider is not capable of being guilty of an offence under section 2 in respect 5 

of anything done in the course of providing so much of an information society service as 

consists in— 

(a) the provision of access to a communication network, or 

(b) the transmission in a communication network of information provided by a 

recipient of the service, 10 

if the transmission condition is satisfied. 

(2) The transmission condition is satisfied if the service provider does not— 

(a) initiate the transmission, 

(b) select the recipient of the transmission, or 

(c) select or modify the information contained in the transmission. 15 

(3) For the purposes of sub-paragraph (1)— 

(a) the provision of access to a communication network, and 

(b) the transmission of information in a communication network, 

includes the automatic, intermediate and transient storage of the information transmitted 

as far as the storage is solely for the purpose of carrying out the transmission in the 20 

network. 

(4) Sub-paragraph (3) does not apply if the information is stored for longer than is 

reasonably necessary for the transmission. 

 

Exception for caching 

2 (1) This paragraph applies where an information society service consists in the transmission 25 

in a communication network of information provided by a recipient of the service. 

(2) The service provider is not capable of being guilty of an offence under section 2 in 

respect of the automatic, intermediate and temporary storage of information so provided, 

if— 

(a) the storage of the information is solely for the purpose of making more efficient 30 

the onward transmission of the information to other recipients of the service at 

their request, and 

(b) the condition in sub-paragraph (3) is satisfied. 

(3) The condition is that the service provider— 

(a) does not modify the information, 35 

(b) complies with any conditions attached to having access to the information, and 

(c) where sub-paragraph (4) applies, expeditiously removes the information or 

disables access to it. 
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(4) This sub-paragraph applies if the service provider obtains actual knowledge that— 

(a) the information at the initial source of transmission has been removed from the 

network, 

(b) access to it has been disabled, or 

(c) a court or administrative authority has ordered the removal from the network of, 5 

or the disablement of access to, the information. 

 

Exception for hosting 

3 (1) A service provider is not capable of being guilty of an offence under section 2 in respect 

of anything done in the course of providing so much of an information society service as 

consists of the storage of information provided by a recipient of the service, if sub-10 

paragraph (2) or (3) is satisfied. 

(2) This sub-paragraph is satisfied if the service provider had no actual knowledge when the 

information was provided that the provision of the information amounted to an offence 

under section 2. 

(3) This sub-paragraph is satisfied if, on obtaining such knowledge, the service provider 15 

expeditiously removed the information or disabled access to it. 

(4) Sub-paragraph (1) does not apply if the recipient of the service is acting under the 

authority or control of the service provider. 

 

Interpretation 

4 (1) In this schedule— 20 

―information society services‖— 

(a) has the meaning given in Article 2(a) of the E-Commerce Directive (which 

refers to Article 1(2) of Directive 98/34/EC of the European Parliament and 

of the Council of 22 June 1998 laying down a procedure for the provision 

of information in the field of technical standards and regulations), and 25 

(b) is summarised in recital 17 of the E-Commerce Directive as covering ―any 

service normally provided for remuneration, at a distance, by means of 

electronic equipment for the processing (including digital compression) and 

storage of data, and at the individual request of a recipient of a service‖, 

―recipient‖, in relation to a service, means a person who, for professional ends or 30 

otherwise, uses an information society service, in particular for the purposes of 

seeking information or making it accessible, 

―service provider‖ means a person providing an information society service. 

(2) In sub-paragraph (1), ―the E-Commerce Directive‖ means Directive 2000/31/EC of the 

European Parliament and of the Council of 8 June 2000 on certain legal aspects of 35 

information society services, in particular electronic commerce, in the Internal Market 

(Directive on electronic commerce). 
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SCHEDULE 2 

(introduced by section 41) 

MINOR AND CONSEQUENTIAL MODIFICATIONS 

Criminal Procedure (Scotland) Act 1995 

1 (1) The 1995 Act is amended as follows. 5 

(2) In section 19AA(1)— 

(a) in paragraph (b), for ―section 2 of the Protection of Children and Prevention of 

Sexual Offences (Scotland) Act 2005 (asp 9) (a risk of sexual harm order)‖ 

substitute ―section 26 of the Abusive Behaviour and Sexual Harm (Scotland) Act 

2016‖, 10 

(b) in paragraph (c), for ―section 2 of that Act of 2005‖ substitute ―section 26 of that 

Act of 2016‖. 

(3) In section 19AB— 

(a) in subsection (4), for ―risk of sexual harm orders‖ substitute ―sexual risk orders‖, 

(b) in subsection (5)— 15 

(i) for ―risk of sexual harm order‖ substitute ―sexual risk order‖, 

(ii) for the words from ―under‖ to the end substitute ―of a court considering an 

appeal against the making of a sexual risk order suspending the effect of 

the order pending the determination of the appeal‖, 

(c) in subsection (7)— 20 

(i) omit the definitions of ―risk of sexual harm order‖ and ―the 2005 Act‖, 

(ii) insert, immediately before the definition of ―the 2003 Act‖, the following 

definition— 

――sexual risk order‖ means an order under section 26 of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, and also includes an 25 

order under section 122A or 123 of the 2003 Act;‖, 

(d) the title becomes ―Section 19AA: supplementary provision in sexual risk order 

cases‖. 

 

Police Act 1997 

1A(1) The Police Act 1997 is amended as follows. 30 

 (2) In section 113CA(2)— 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 35 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 40 
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(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 5 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 10 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 

(b) after paragraph (ib) insert— 

―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 15 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 20 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 25 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 30 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed. 

 (3) In section 113CB(2)— 35 

(a) after paragraph (fb) insert— 

―(fc) if a sexual harm prevention order, made under section 10(2) or 11(1) of 

the Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in 

effect in respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 40 

(ii) the date of that order; 
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(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 15(3) or, as 

the case may be, 16(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 

section 19(1) of that Act; 5 

(fd) if an interim sexual harm prevention order, made under section 20 of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in 

respect of the applicant— 

(i) the prohibitions and requirements contained in that order; 

(ii) the date of that order; 10 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 20(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 

section 20(10) of that Act;‖, 15 

(b) after paragraph (ib) insert— 

―(ic) if a sexual risk order, made under section 26(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 20 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 27(3) or, as 

the case may be, 28(1) of that Act; 

(iv) details as to whether that order has been varied or renewed under 25 

section 29(1) of that Act; 

(id) if an interim sexual risk order, made under section 30(1) of the Abusive 

Behaviour and Sexual Harm (Scotland) Act 2016, is in effect in respect 

of the applicant— 

(i) the prohibitions and requirements contained in that order; 30 

(ii) the date of that order; 

(iii) the period for which each of the prohibitions and requirements 

contained in that order has effect by virtue of section 30(5) of that 

Act; 

(iv) details as to whether that order has been varied or renewed under 35 

section 30(9) of that Act;‖, 

(c) paragraphs (l) and (m) are repealed. 

 

Sexual Offences Act 2003 

2 (1) The 2003 Act is amended as follows. 

(2) In section 88— 40 
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(a) in subsection (1), for ―Subsections (2) to (4)‖ substitute ―Subsections (2) and 

(2A)‖, 

(b) subsections (4) and (5) are repealed. 

(3) In section 89, after subsection (1) insert— 

―(1A) In the Table— 5 

(a) the reference to a sexual harm prevention order includes an order made 

under section 10 or 11 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 

(b) the reference to an interim sexual harm prevention order includes an 

order made under section 20 of the Abusive Behaviour and Sexual Harm 10 

(Scotland) Act 2016.‖. 

 

Protection of Children and Prevention of Sexual Offences (Scotland) Act 2005 

3 Subsections (1) to (5) of section 17 of the 2005 Act are repealed. 

 

Protection of Vulnerable Groups (Scotland) Act 2007 

4 Paragraph 1 of schedule 1 of the Protection of Vulnerable Groups (Scotland) Act 2007 is 15 

amended as follows— 

(a) paragraph (r) is repealed, 

(b) after paragraph (zr), insert— 

―(zra)an offence under section 32 of the Abusive Behaviour and Sexual Harm 

(Scotland) Act 2016, 20 

(zrb)an offence under section 35 of that Act in respect of a breach of— 

(i) a sexual risk order made under section 122A of the Sexual 

Offences Act 2003, 

(ii) an interim sexual risk order made under section 122E of the Sexual 

Offences Act 2003, 25 

(iii) a risk of sexual harm order made under section 123 of the Sexual 

Offences Act 2003, or 

(iv) an interim risk of sexual harm order made under section 126 of the 

Sexual Offences Act 2003,‖. 

 

Sexual Offences (Scotland) Act 2009 30 

5 In section 54(8) of the 2009 Act, in the definition of ―UK national‖, for ―relevant 

conduct‖ substitute ―act mentioned in subsection (1)‖. 

 

Criminal Justice and Licensing (Scotland) Act 2010 

6 The following provisions of the Criminal Justice and Licensing (Scotland) Act 2010 are 

repealed— 35 

(a) section 103, 

(b) section 104, 
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(c) paragraph 75 of schedule 7. 

 

Police and Fire Reform (Scotland) Act 2012 

7 Paragraph 26 of schedule 7 of the Police and Fire Reform (Scotland) Act 2012 is 

repealed. 

 

Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 2011/45) 5 

8 Article 4(1) of the Sexual Offences Act 2003 (Remedial) (Scotland) Order 2011 (S.S.I. 

2011/45) is repealed. 

 

Anti-social Behaviour, Crime and Policing Act 2014 

9 Paragraphs 78 and 79 of schedule 11 of the Anti-social Behaviour, Crime and Policing 

Act 2014 are repealed. 10 
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SP Bill 81B Session 4 (2016) 

Abusive Behaviour and Sexual Harm (Scotland) Bill 
[AS PASSED] 

 

 

 

An Act of the Scottish Parliament to make provision about abusive behaviour; and to make 

provision about sexual harm including provision about directions to be given to juries in 

sexual offence cases and provision about orders to prevent future sexual harm. 

 

 

 

Introduced by: Michael Matheson 

Supported by:  Paul Wheelhouse 

On: 8 October 2015 

Bill type: Government Bill 
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